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1               P R O C E E D I N G S

2                                        9:37 a.m.

3             JUDGE SIPPEL:  Let's go right on

4 the record.  Are there any preliminary

5 matters?  I know I've received some things

6 from Ms. Wallman.

7             MS. WALLMAN:  Yes, Your Honor.

8             MR. COHEN:  Your Honor, we'll take

9 that up at the conclusion of Mr. Herring's

10 testimony.

11             JUDGE SIPPEL:  All right.  I'm

12 almost feeling like it's Mr. Herring's

13 deposition, but let's go forward with what we

14 have, Mr. Mills.

15             MR. MILLS:  Thank you.

16             JUDGE SIPPEL:  I'm going to ask

17 counsel, really, I do appreciate the

18 thoroughness and really at which the pace at

19 which the cross examination is being

20 conducted, but it's starting to get long and

21 it's been covered -- there are certain areas

22 that you know very well have been covered very

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3521

1 thoroughly.  And so let's see what we can do

2 to pick the pace up a little bit.

3             MR. MILLS:  Yes, Your Honor.  I've

4 tried to streamline.  I don't think I'm going

5 into any areas that have already been gone

6 into before and I tried to streamline a number

7 of documents that we need because some of this

8 is documents that I've tried to streamline the

9 best I can.

10             JUDGE SIPPEL:  I found out one

11 thing, that a thousand words is worth a

12 picture.  And there's pictures all over the

13 place with those exhibits.  I guess you need

14 them, but I don't know.

15             MR. MILLS:  We're not going back

16 there at all.

17             JUDGE SIPPEL:  Which leads me to

18 another topic and that is in light of what all

19 this testimony about your program and what

20 not, do we really need those pictures, those

21 exhibits of scantily-clad people?  Do we need

22 those?  You can talk to your lawyer about it. 
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1 If you're trying to get the message across

2 that you have adult programming, that's fine. 

3 We've established that, I think, on the record

4 pretty 

5 -- the testimony alone will establish that. 

6 But --

7             MR. HERRING:  I don't think

8 they're needed, Your Honor.

9             JUDGE SIPPEL:  You might want to

10 ask counsel.

11             MR. HERRING:  If the point has

12 been made.

13             JUDGE SIPPEL:  It's been made up

14 and down and if you want to consult with

15 counsel, but if I don't hear any objection

16 from him after we take our break, they're

17 going out.

18             MS. WALLMAN:  Thank you for the

19 opportunity to consult.

20             JUDGE SIPPEL:  Absolutely.  Okay. 

21 Mr. Mills.

22                 CROSS EXAMINATION
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1             BY MR. MILLS:  

2       Q     Mr. Herring, good morning.

3       A     Morning.

4       Q     I think I had marked as an

5 exhibit, Cox Exhibit 106 which was the second

6 day of a deposition you had given in Ms.

7 Thomas' case against WealthTV, correct?

8       A     Yes.

9       Q     If you will turn to page 279 of

10 that.

11             JUDGE SIPPEL:  This is Cox Exhibit

12 105?

13             MR. MILLS:  106 is the second one,

14 the one I introduced just before we broke

15 yesterday.

16             JUDGE SIPPEL:  I've got to

17 retrieve that.  Hold on a second, please.

18             (Pause.)

19             We'll work with this.  We have it. 

20 Go ahead.

21             BY MR. MILLS:  

22       Q     Again, I'm going to try to
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1 streamline this a little bit, but here on page

2 279 on line 21, do you see that?

3       A     Yes.

4       Q     It says "Donna Thomas, do you

5 suspect any of Donna Thomas' expenses?"

6             The answer:  "Yes.  There's one

7 specific one that comes to mind as we sit here

8 today."

9             Question:  "Which one is that?"

10             Answer:  "There was a represented

11 visit with Bob Wilson in Atlanta and I have

12 come to the conclusion was probably not an in-

13 person visit based on looking at -- I don't

14 think the expense part of the call report led

15 you to that conclusion.  There's some other

16 surrounding information that I had led me to

17 believe that that probably was not an in-

18 person visit as it was represented to me. 

19 There's probably other motivating factors."  

20             Do you see that?

21       A     I do.

22       Q     If you would turn to page 282.  Do
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1 you have that page?

2       A     Yes.

3       Q     Line 19.  Question:  "Let me see

4 if I understand this, Mr. Herring.  Are you

5 saying that you believe Donna Thomas lied to

6 you about having a meeting with Bob Wilson,

7 correct?"

8             Answer:  "That's correct, an in-

9 person meeting."

10             Do you see that?

11       A     I do.

12       Q     Do you remember that testimony?

13       A     I do.

14       Q     And is that testimony accurate?

15       A     I believe it is.

16       Q     So by April or May of 2005, you

17 had doubts about the accuracy of your sales

18 people reporting on their call reports, is

19 that fair?

20       A     That's fair.

21       Q     And you believe Donna Thomas, Beth

22 Joseph, and Sherrice Smith misrepresented the
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1 extent of their contacts at that time?

2       A     I don't think that's fair.

3       Q     But you believe that they had

4 misrepresented some of the aspects of their

5 call reports, correct?

6       A     It was in question.

7       Q     You had doubts about it?

8       A     I had doubts about it, yes.

9       Q     Well, you believed that they were

10 actually forging call reports, that's what the

11 testimony was in 2006, right?

12       A     One in particular which was the

13 Donna Thomas that you referred to.

14       Q     Well, there was other testimony

15 from yesterday afternoon, Mr. Herring, that

16 you actually believed that others, Beth

17 Joseph, had forged call reports too, correct?

18       A     I questioned it. I don't think I

19 had firm conclusive data in my mind.

20       Q     But you believed she had, that's

21 what your testimony was, correct?

22             JUDGE SIPPEL:  The record, the
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1 transcript will show it.  If he's already

2 testified to it, let's not repeat it, please.

3             MS. WALLMAN:  Pardon me, Mr.

4 Mills, you are referring to testimony in 2006? 

5 Are you referring to this?

6             MR. MILLS:  Yesterday's testimony

7 about the deposition in Ms. Thomas' case,

8 right?

9             MS. WALLMAN:  Which was dated

10 Thursday, January 18, 2007.

11             MR. MILLS:  No, I think the one we

12 did yesterday was from December of 2006,

13 December 29, 2006.  The first day of his

14 deposition -- his deposition lasted three

15 days.  It started on December 29, 2006.

16             MS. WALLMAN:  Oh yes, I see it. 

17 Thank you.

18             BY MR. MILLS:  

19       Q     Mr. Herring, you've already

20 testified and we don't need to go back over

21 this that the strong Cox support chart that --

22 in fact, why don't we pull that out.  If you
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1 would turn to Cox Exhibit 23 which has already

2 been handed out.  That's the Bob Wilson

3 presentation.  Do you have that?

4       A     I do.

5       Q     If you turn to page 22 of that,

6 that's the strong Cox support chart, correct?

7       A     It is.

8       Q     It's one of the presentations, the

9 color presentation on page 23.

10             (Off the record comments.)

11             JUDGE SIPPEL:  23 is --

12             MR. MILLS:  The Bob Wilson

13 presentation in color.

14             JUDGE SIPPEL:  I must have it, but

15 -- must doesn't mean that I do have it.  

16             MR. MILLS:  I'll make sure you get

17 a copy.

18             JUDGE SIPPEL:  I am sure I do have

19 it here.  It's got to be in one of the piles.

20             MR. MILLS:  There's another

21 exhibit that has that same chart in it.  It's

22 also Exhibit 56.

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3529

1             JUDGE SIPPEL:  Also 56?

2             MR. MILLS:  Yes, sir.  Page 23,

3 Your Honor.  Let's keep it simple.

4             JUDGE SIPPEL:  Okay, thank you.  I

5 could have found that in a second.

6             All right, let's go.

7             The date on this presentation?

8             MR. MILLS:  June of 2005.

9             JUDGE SIPPEL:  Thank you.

10             BY MR. MILLS:  

11       Q     And if you look at page 22, you

12 see the strong Cox support chart, correct?

13       A     I do.

14       Q     Page 22.  I believe you testified

15 yesterday that some of the information for

16 this chart was gathered from call reports,

17 correct?

18       A     I believe so.

19       Q     And just --

20             JUDGE SIPPEL:  Wait just a second. 

21             THE WITNESS:  I believe so.

22             JUDGE SIPPEL:  You'd have to go to
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1 call reports to put a chart like this

2 together, wouldn't you?

3             THE WITNESS:  I also contacted our

4 sales people and verbally went through it. 

5 And I also had conversations with these actual

6 sales people on an on-going basis.  So I knew

7 the knowledge, some of the visits here, I was

8 actually at.  I didn't need anybody to tell me

9 about many of them.

10             JUDGE SIPPEL:  Let me ask this

11 then, just in the course of your business, was

12 there a call report with respect to all of

13 this information on page 22?  Were there call

14 reports to back it up?

15             THE WITNESS:  Yes.

16             JUDGE SIPPEL:  And what about

17 yourself?  When you go out and you do the same

18 thing, do you make a call report too, do you

19 write one up?

20             THE WITNESS:  No, I do not.

21             JUDGE SIPPEL:  All right.

22             BY MR. MILLS:  
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1       Q     I have call reports here to

2 establish that these -- a lot of the

3 information, most of the information on this

4 page was gathered directly from call reports

5 even at meetings where you were not present. 

6 Do you agree with that proposition or should

7 we go through some of these?  I don't want to

8 put you at a disadvantage?

9       A     No, I don't agree with that

10 proposition, but I do agree that those -- that

11 information is also on the call reports.

12       Q     Okay, and you weren't at all the

13 meetings, correct?

14       A     I was not.

15       Q     Okay, and you didn't go to all the

16 Cox systems, correct?

17       A     I did not.

18       Q     And there are a number of Cox

19 systems on here where the only information

20 that's on this chart was gathered from call

21 reports, correct?

22       AA    That is not correct.

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3532

1       Q     Okay, well, let's go through it. 

2 I'm going to show you WealthTV Exhibit 102.

3             JUDGE SIPPEL:  Are we finished

4 with 23?

5             MR. MILLS:  No, we're going to

6 compare it to that.

7             JUDGE SIPPEL:  Is this in evidence

8 already?

9             MR. MILLS:  This has been marked,

10 Your Honor, but not admitted into evidence yet

11 because there was some question about whether

12 or not we're going to admit the call reports.

13             MS. WALLMAN:  I'm sorry, Mr.

14 Mills, 101?

15             MR. MILLS:  102, I believe.

16             JUDGE SIPPEL:  Yes, this is WTV

17 Exhibit 102.  I'll identify it again.  I'll do

18 it again, as you have described,   Ask your

19 question.

20             MR. MILLS:  Thank you, Your Honor.

21             BY MR. MILLS:  

22       Q     This a call report from in regard
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1 to the North Carolina system, correct, if you

2 look at the top of the first page?

3       A     Yes, it includes the North

4 Carolina system.

5       Q     Right, and so if we focus on the -

6 - that's the Cox North Carolina system,

7 correct?

8       A     Yes.

9       Q     And I want to focus on that one. 

10 That was a meeting in North Carolina between

11 Beth Joseph and Roy Lucas, correct?

12       A     Yes.

13       Q     And Beth Joseph was one of the

14 sales people for WealthTV?

15       A     Yes.

16       Q     Okay, and if you look down at the

17 last paragraph before follow up, it says "he

18 liked the vision and programming and was very

19 interested in the deal."  Do you see that?

20       A     I do.

21             JUDGE SIPPEL:  Which one are you

22 reading from?
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1             MR. MILLS:  The very top one, Your

2 Honor, but it's the bottom paragraph where it

3 says --

4             JUDGE SIPPEL:  I was looking at --

5 I see.  I was looking at 23, rather, but we're

6 just on 102.  Okay, and you're down there in

7 the paragraph?  It says "liked the vision"?

8             MR. MILLS:  That's correct.

9             JUDGE SIPPEL:  I got it.

10             BY MR. MILLS:  

11       Q     And we compare that language, "he

12 liked the vision and programming and was very

13 interested in the deal" to the chart for North

14 Carolina, it says "he liked the vision and

15 programming and is very interested."

16             Do you see that quote?

17       A     I do.

18             JUDGE SIPPEL:  That's on page 22

19 of Exhibit 23, Cox 23?

20             MR. MILLS:  That's right.

21             BY MR. MILLS:  

22       Q     Do you agree that that language
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1 from the call report that Beth Joseph wrote

2 was used directly in the strong Cox support

3 chart under North Carolina?  It's a quote,

4 correct?

5       A     I think so, yes.

6       Q     Okay.

7             JUDGE SIPPEL:  What are we going

8 to do with this, just identify it?

9             MR. MILLS:  Yes, just at the end

10 of this, Your Honor, I'm going to -- we're

11 going to make a motion.  We have to resolve

12 the reserved, you had reserved.  All these

13 call reports are reserved.

14             JUDGE SIPPEL:  Well, the fact that

15 he testifies to them certainly puts them in a

16 different status.

17             MR. MILLS:  Well, he's just

18 testifying that that's what they say and I'm

19 just talking about how the call reports -- how

20 the chart was created.

21             JUDGE SIPPEL:  102, is that

22 representative of what call reports look like. 
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1 I know they say different things.

2             MR. MILLS:  It is, Your Honor.

3             JUDGE SIPPEL:  That's essentially

4 the way it's done.

5             MR. MILLS:  Yes.

6             BY MR. MILLS:  

7       Q     Cox Exhibit 90, do you have that,

8 Mr. Herring?

9       A     I do.

10       Q     And this includes a call report

11 from June 23, 2004, correct?

12       A     Yes.

13       Q     That's for the Cox Gainesville

14 system?

15       A     Yes.

16       Q     And that's also known as Central

17 Florida, is that right?

18       A     I don't know.

19       Q     Okay, and the attendees at that

20 meeting are Mike Giampietro and Beth Joseph,

21 correct?

22       A     Yes.
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1       Q     And Mike Giampietro is an employee

2 of Cox at Gainesville, correct?

3       A     I believe so.

4       Q     If you look at the second page of

5 that exhibit, the large full paragraph, third

6 line down.  It says "he thinks that it would

7 do well in their market and agree that our

8 viewers will likely be average Americans,

9 rather than the highest demographics."  Do you

10 see that?

11       A     I do.     

12       Q     Now if you look at the call

13 report, Cox Exhibit 23, page 22, if you look

14 under Central Florida, it says Mike Giampietro

15 and under comments it says "Mike thinks we

16 would do well with his viewers and that our

17 viewers will be average Americans."  Do you

18 see that?

19       A     I do.

20       Q     Do you agree that that language is

21 taken directly from the call report as well?

22       A     I do.
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1             JUDGE SIPPEL:  Now are you trying

2 to establish something with this?

3             MR. MILLS:  Yes, Your Honor.  I'm

4 trying to establish that this chart that was

5 presented to Cox is taken from these call

6 reports that were prepared by these

7 individuals at WealthTV whose accuracy has

8 been called into doubt.  

9             JUDGE SIPPEL:  Okay, all right, I

10 see where you're going with this.

11             MR. MILLS:  I'm not going to go

12 through all of them, honestly, just a couple

13 examples and move on in the interest of time. 

14 I don't really want to belabor the point.  One

15 more and we'll move on.

16             JUDGE SIPPEL:  That's all right,

17 go ahead.

18             BY MR. MILLS:  

19       Q     Cox Exhibit 86.  Also a call

20 report that's not been admitted into evidence. 

21             JUDGE SIPPEL:  It will be

22 identified again, it's probably already
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1 identified.

2             MR. MILLS:  Yes, sir.

3             JUDGE SIPPEL:  Yes, Cox Exhibit

4 86.

5             BY MR. MILLS:  

6       Q     Now Mr. Herring, this one is Cox

7 Exhibit 86 has a number of call reports in it,

8 but I'm going to direct your attention to the

9 one at the bottom of page one, dated September

10 1, 2004.  Do you see that?

11       A     I do.

12       Q     That's for the Cox Orange County

13 system?

14       A     Yes.

15       Q     And it involved Leo Brennan and

16 Nico Fasano?

17       A     Yes.

18       Q     Will you look at the second page

19 at the very top.  This says "this was a good

20 meeting in that Leo was very impressed with

21 the programming, the vision, the deal, and our

22 ability to help him grow his business."  Do
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1 you see that?

2       A     I do.

3       Q     Look at Cox Exhibit 23 on page 22

4 and you look up the Orange County system, it

5 says on the right hand side under comments,

6 "impressed with quality of programming,

7 vision, and commitment.  Feels would enhance

8 line up."  Do you see that?

9       A     I do.

10       Q     Do you agree that was taken

11 directly from the call report as well?

12       A     It appears to be.

13       Q     I understand, Mr. Herring, that

14 you were at some meetings, but with regard to

15 meetings that you didn't prepare call reports

16 and even with regard to meetings where you

17 were, this chart is created and has dates and

18 quotes and information taken directly from

19 call reports of WealthTV, that's fair, isn't

20 it?

21       A     It does.

22             MR. MILLS:  Now we're going to
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1 hang on to Cox Exhibit 23, Your Honor.  I'm

2 going to talk about that chart.

3             JUDGE SIPPEL:  Thank you.

4             BY MR. MILLS:  

5       Q     Is it fair to say, Mr. Herring,

6 that when this chart was created, WealthTV

7 picked only the most favorable comments from

8 the field to present to the executives at Cox?

9       A     We were trying to show where we

10 had strong support, yes, we didn't include all

11 the comments.

12       Q     So this was not intended to be a

13 fair and accurate representation of the views

14 of Cox's systems?

15             MS. WALLMAN:  Objection,

16 argumentative.

17             JUDGE SIPPEL:  I'll sustain the

18 objection.

19             BY MR. MILLS:  

20       Q     Do you believe that this was a

21 fair and accurate representation of the views

22 of Cox's systems?
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1       A     No.

2       Q     Okay.  In fact, there were a

3 number of systems at Cox that expressed

4 negative comments about the programming at

5 WealthTV?

6       A     I think there were some.

7             MR. MILLS:  Again, Your Honor, I'm

8 only going to cover a couple.

9             JUDGE SIPPEL:  Thank you.

10             BY MR. MILLS:  

11       Q     I'm showing the witness WealthTV

12 Exhibit 103.

13             JUDGE SIPPEL:  Thank you and this

14 is WTV Exhibit?

15             MR. MILLS:  Yes, WealthTV Exhibit

16 103, Your Honor.

17             JUDGE SIPPEL:  Right.

18             BY MR. MILLS:  

19       Q     This is a call report, a series of

20 call reports, correct, Mr. Herring?

21       A     Yes.

22       Q     And this includes in the middle
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1 one from July 18, 2004, do you see that?

2       A     I do.

3       Q     That's for Cox's Arizona system?

4       A     Yes.

5       Q     This is a meeting you were at,

6 correct?

7       A     Yes.

8       Q     And it says "Charles and I had a

9 good meeting with Cox Arizona."  Then it says

10 "one of the first questions from both Della

11 and Penny had to do with how we are different

12 from Fine Living which they don't apparently

13 carry.  Overall, they thought we could help

14 them drive their HD business, but they still

15 need to do more research about what their

16 customers really want and how we can fit into

17 their overall strategy."  Do you see that?

18       A     I do.

19       Q     Now on the Cox strong support

20 chart for Arizona, if you look at Cox Exhibit

21 23, page 22 and you look under Arizona,

22 there's no mention of their concern about Fine
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1 Living, the Fine Living Network, is there?

2       A     There's no mention of Fine Living,

3 that's correct.

4       Q     And there's no mention of a need

5 for more research to determine what their

6 customers want, is there?

7       A     Just to be clear that there's not

8 a misunderstanding, they still need to do more

9 research on their side.

10       Q     Right.

11       A     On what they needed, not on our

12 side.

13       Q     But there's no mention in this

14 chart that this chart is supposed to be about

15 what Cox feels, whether Cox strongly supports

16 WealthTV, carriage of WealthTV, correct?

17       A     It was expressions of strong

18 interest from Cox systems.

19       Q     And when you're representing the

20 Phoenix, Arizona system did you mention when

21 you're representing that they're one of the

22 strong Cox supporters, did you mention that
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1 they actually hadn't done the research they

2 wanted to do before they could support

3 WealthTV?

4       A     No, I did not.

5       Q     I show you Cox Exhibit 51.

6             JUDGE SIPPEL:  51.

7             (Pause.)

8             JUDGE SIPPEL:  Again, this is not

9 in evidence, right?

10             You're just identifying it at this

11 point?

12             MR. MILLS:  Yes, sir.  It's been

13 identified previously and again, the Court

14 reserved on all of these call reports.  I

15 think I'd like to address that as a grouping.

16             JUDGE SIPPEL:  I just want to be

17 sure that the record shows what we're dealing

18 with.  That's fine.

19             Go ahead.

20             BY MR. MILLS:  

21       Q     Embedded in this is a call report

22 from June 24, 2004 for Cox New England,
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1 correct?

2       A     Yes.

3       Q     And this is a meeting you were not

4 at, correct?

5       A     That's correct.

6       Q     And it reflects that Beth Joseph

7 was at that meeting?

8       A     Yes.

9       Q     If you look at the second page,

10 the last paragraph starts with "overall, their

11 feedback was positive."  See that?

12       A     I do.

13       Q     Then it says "Joyce is not sure

14 yet, but her first response is that we are a

15 niche offering."  Do you see that?

16       A     I do.

17       Q     "A little later, they expressed

18 their main concern being Fine Living."  Do you

19 see that?

20       A     I do.

21       Q     And under follow up at the end it

22 says "follow up as we move forward with
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1 corporate, continue to differentiate from Fine

2 Living as we add programming and gain research

3 and feedback that show differentiation." 

4 Correct?

5       A     I didn't follow you, I'm sorry. 

6 Is that the last paragraph?

7       Q     Do you see follow-up items?

8       A     Yes, I see it, yes.

9       Q     Okay.  And it says that the

10 follow-up, at least according to Beth Joseph

11 was that you needed to follow up with

12 corporate, right?  And you needed to do

13 research to differentiate yourself from Fine

14 Living, correct?  That's what she's saying?

15       A     It says -- yes, I see the words.

16       Q     And there's again no mention of

17 any of that on the chart on Cox Exhibit 23,

18 correct?

19       A     No.

20       QQ    That is correct, isn't it?

21       A     That is correct.

22       Q     Okay.  One more of these, Your
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1 Honor.

2             JUDGE SIPPEL:  Very well.

3             BY MR. MILLS:  

4       A     Cox Exhibit 89.  Mr. Herring, this

5 is a weekly call report dated June 8, 2004,

6 correct?

7 This actually is related to a specific day,

8 June 8, 2004, is that right?

9       A     Yes.

10       Q     And Sherrise Smith was the author

11 of this, is that fair to say?  That's what it

12 appears to be?

13       A     I don't know if she was the

14 author.  I know it refers to a call that she

15 made with Cox.

16       Q     At McLean, Virginia, correct?

17       A     Yes.

18       Q     That's Cox's Northern Virginia

19 system, correct?

20       A     I don't know.

21       Q     You weren't at this meeting, were

22 you?
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1       A     I was not.

2       Q     If you look at the bottom of that

3 first page where it says "Clara is turned off

4 by the name WealthTV and thinks it sounds too

5 arrogant and does lend itself to programming,

6 but does not like the tag line."  Do you see

7 that?

8       A     I think you read it incorrectly. 

9 It says "but she does like the tag line."

10       Q     Do you see the word "but" in there

11 or did you add that?

12       A     I think that's what the words are,

13 "but she does like the tag line."

14       Q     I'm sorry, you're right, it says

15 "but she does like the tag line", right.  So

16 it says "she's turned off by the name, thinks

17 it sounds too arrogant.  Does lend itself to

18 the programming, but does like the tag line." 

19 Is that right?

20       A     That's right.

21       Q     And does the slide on Cox Exhibit

22 23 reflect that Clara was turned by the name
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1 and thinks it sounds too arrogant?  If you

2 look at Northern Virginia on this chart.

3       A     I don't see it on the chart.

4       Q     Right, Northern Virginia didn't

5 even make it to the chart, did it?

6       A     It did not.

7       Q     You didn't include that

8 information when you went to talk to Cox,

9 correct?

10       A     Did not.

11       Q     Right, if you turn back to Cox

12 Exhibit 52, I want to ask you about the --

13             (Pause.)

14             If anybody needs an extra copy,

15 I'd be happy to hand it out.  This was

16 discussed yesterday.

17             JUDGE SIPPEL:  All right, if you

18 have it, hand it up.  I'll give it right back

19 to you.

20             BY MR. MILLS:  

21       Q     Do you have it?

22       A     I have it.
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1       Q     Cox Exhibit 52.  You mentioned

2 that these charts were supposed to be updated

3 and you believe that they were, correct?

4             You had sent your sales team in

5 May before this meeting in June '05 to go out

6 and talk to systems again and update the

7 chart, correct?

8       A     I don't think the chart was

9 created, this chart in the presentation at

10 that time.  I think we had information.

11       Q     You don't believe this chart was

12 created for this meeting?

13       A     No, I don't believe it was -- I

14 believe it was created for the meeting . I

15 don't think it existed prior in that form.

16       Q     Okay.  The information that's on

17 this chart was supposed to be updated in May

18 of 2005, correct, in anticipation of this

19 meeting?

20       A     There was an effort to update, to

21 grab the latest information, but not

22 necessarily to go back and try to visit every
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1 single location.

2       Q     If you got new information that

3 was more accurate and more timely, it was

4 supposed to go into this chart, wasn't it?

5       A     It should have been incorporated

6 if something was different.

7       Q     In Cox Exhibit 52, if you look

8 under the first -- that's the email from John

9 Scaro back to you indicating what information

10 he had gathered back in 2005, correct?  

11             "Here's a snapshot of the dates,

12 meetings, and contact people I've met."

13       A     Yes.

14       Q     And the first item under that is

15 May 2005, Mike Giampietro and the Gainesville

16 system and it's the first information provided

17 is very noncommittal in his feelings toward

18 WealthTV product."  Do you see that?

19       A     I do.

20       Q     But on Cox Exhibit 23, at the

21 bottom, Mike Giampietro, Central Florida, that

22 hasn't been updated, has it?
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1       A     It has not.

2       Q     This still has old information and

3 does not inform the reader of this chart that

4 by May '05, Mike Giampietro was very

5 noncommittal in his feelings toward WealthTV

6 product.  Do you agree with that?

7       A     I believe that to be correct.

8       Q     If you look at the Cox strong

9 support slide, will you agree that it was

10 quite obvious that deals had to be negotiated

11 for Cox carriage, carriage on Cox through the

12 corporate programming department.  Do you

13 agree with that?

14       A     Yes, at this time I knew that Cox

15 corporate had to do the deal before launch was

16 to take place.

17       Q     Right, and just to look at this

18 chart, you can see in San Diego, it says "we

19 would consider a launch when we have a

20 corporate agreement."  Right?

21       A     Yes.

22       Q     "Orange County wants to know where
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1 we are with corporate", right?

2       A     Yes.

3       Q     "Santa Barbara requested more

4 information and status at corporate," right?

5       A     Yes.

6       Q     And that's true for several -- for

7 many of these, correct?

8       A     Yes.

9       Q     Several of the systems at Cox also

10 informed WealthTV that they had bandwidth

11 constraints, is that correct?

12       A     I believe so.

13       Q     When you presented this

14 information on the Cox strong support slide to

15 Pat Esser and Bob Wilson, you knew at that

16 time that at least some of the information

17 from the call reports that formed the basis

18 for some of this information was doubtful,

19 that this slide was incomplete and highly

20 selective.  Is that fair?

21       A     I knew it was incomplete.  It

22 wasn't meant to represent all the visits.  It
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1 was meant to show where the strong support

2 was.

3       Q     Do you agree it was highly

4 selective of the information provided,

5 correct?

6       A     It was selective of the

7 information, yes.

8       Q     I think you testified that you

9 were surprised by the reaction of Pat Esser

10 and Bob Wilson at that meeting in June that

11 they didn't believe everything on this chart. 

12 Didn't you testify about that yesterday?

13       A     Yes, specifically to the Wichita

14 facility.

15       Q     Okay.  In fact, Pat Esser, you

16 said was skeptical of the information,

17 correct?

18       A     Yes, including Wichita.

19       Q     Including Wichita.  But in fact,

20 it was Mr. Esser's skepticism was accurate,

21 wasn't it?

22       A     I don't believe so.
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1             MR. MILLS:  I'm going to turn to

2 another topic, Your Honor.

3             JUDGE SIPPEL:  Thank you.

4             MR. MILLS:  We can put these

5 exhibits aside.

6             JUDGE SIPPEL:  Are you finished

7 then with Exhibit 23?

8             MR. MILLS:  I believe I am for

9 now, yes, sir.

10             JUDGE SIPPEL:  Let me return it

11 then.  It's an extra copy.  I mean I know I

12 have it.  Thank you very much for letting me

13 use that.

14             BY MR. MILLS:  

15       Q     In your testimony, Mr. Herring,

16 you written direct, your amended direct

17 testimony on page 45, you talk about Cox

18 business activities with Cox Communications. 

19 And you allege on that first page, the very

20 bottom line talking about "Mike Cameron who

21 expressed a desire to launch" 

22 -- you say "he expressed his desire in
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1 launching our HD feed and willingness to

2 assist WealthTV as needed with Cox corporate." 

3 Do you see that?

4       A     I believe it's in here. I haven't

5 found it yet.

6       Q     I'm sorry.  It's on page 45, the

7 bottom of 45, very last line.

8       A     Okay.

9       Q     That's your testimony, right?

10       A     Yes.

11       Q     You met Mark Cameron, right?

12       A     I did.

13       Q     And he's a very, very nice and

14 helpful person, you agree?  That's his nature,

15 is that your impression?

16       A     I didn't know him that well.  He

17 appeared to be very helpful.

18       Q     Okay, and you know that he passed

19 away in 2007, correct?

20       A     I've learned that now.

21       Q     Isn't it a fact that what he was

22 trying to do in his meeting with you was to
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1 provide advice and help and help WealthTV get

2 launched as a new start-up network like he had

3 helped Outdoor Life Network?

4       A     I think he was willing to help,

5 yes.

6       Q     And he was offering you advice on

7 your approach, your demographics and the

8 direction that you were taking?

9       A     Yes.

10       Q     He thought you ought to

11 differentiate yourself from Fine Living

12 Network better than you had been?

13       A     I don't recall that.

14       Q     Did he think you needed more

15 research on specific demographics than you

16 already had?

17       A     I don't recall those discussions.

18       Q     If you look at Cox Exhibit 102. 

19 This will refresh your recollection.

20             (Pause.)

21             I'm sorry, it's WealthTV Exhibit

22 102.  I misspoke.  I apologize.  WealthTV
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1 Exhibit 102 which has already been handed out.

2             JUDGE SIPPEL:  Got it.  I have

3 that one.  Do you have it, Mr. Herring?

4             THE WITNESS:  I haven't found it

5 yet, Your Honor.  What does it look like?

6             MR. MILLS:  102, it's a call

7 report.

8             JUDGE SIPPEL:  I was going to say

9 he could look at mine, but I've got a note on

10 mine.

11             (Pause.)

12             THE WITNESS:  Thank you.

13             BY MR. MILLS:  

14       Q     All right, now this one, if you

15 look at -- this is another, this is -- we

16 already looked at this in connection with the

17 North Carolina call report.  If you look at

18 page 2 of this exhibit on July 19, 2004,

19 there's a call report for Cox New England,

20 correct?

21       A     Yes.

22       Q     And you see that.  And the
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1 attendees included Mark Cameron and you,

2 correct?

3       A     Yes.

4       Q     In this first paragraph of this

5 summary it said "we had an excellent dinner

6 with Mark and he shared a lot of thoughts and

7 ideas with us concerning our approach,

8 demographics, and direction."  Do you see

9 that?

10       A     I do.

11       Q     He feels it is imperative that we

12 be able to answer some key questions about our

13 focus such as who our top ten targets are

14 meaning specific markets and operators,

15 specific demographic focus," etcetera.  "It

16 was great information and he is interested in

17 helping us, however he can as he helped with

18 OLN" which is Outdoor Life Network, correct?

19       A     I believe so.

20       Q     "When it was a brand new channel

21 and got it off the ground years ago as well." 

22 Do you remember that?  Does that refresh your
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1 recollection about the conversation?

2       A     I recall him talking about

3 experiences he had with another channel.  I

4 don't recall it being the OLN.

5       Q     At the time of this meeting you

6 had only been on the air for a month, correct?

7       A     About a month and 19 days.

8       Q     Okay, a month and 19 days.  Call

9 it two months.  You had only been on the air

10 for a very short time, correct?

11       A     Correct.

12       Q     And Mark Cameron was offering you

13 advice about how to approach distributors to

14 try to provide more specific demographic focus

15 and things of that nature, correct?

16       A     Yes.

17       Q     Just like he had done to help

18 Outdoor Life Network?

19       A     Apparently.

20       Q     And if you look toward the end of

21 that call report for that day,  at the bottom,

22 again "Mark likes the channel.  Thinks there's
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1 a place for it and feels that if we're able to

2 get a deal done with corporate, that before

3 Fine Living comes out with their HD offering,

4 then we'll be fine and he will consider

5 carriage options once the deal is done."

6             Didn't he tell you that --

7             JUDGE SIPPEL:  What page are you

8 on now?

9             MR. MILLS:  I'm sorry, it's the

10 same page and then it goes on to the next. 

11 The very bottom.

12             JUDGE SIPPEL:  I see it.

13             BY MR. MILLS:  

14       Q     Wasn't he telling you that he

15 would consider carriage options once the deal

16 was done?  Didn't he tell you that?

17       A     What he told me and I sat directly

18 across from him with I believe quite a few

19 people at the table.  He said he understood it

20 was free carriage for an extended period of

21 time. He was interested in the option.  He

22 said I could use his name at corporate and
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1 that he would help out any way he could to get

2 a deal done for corporate.

3       Q     My question was, thank you for

4 that, but my question was did he say he would

5 consider carriage options once the deal was

6 done.  Did he say that?

7       A     I don't recall him saying that.

8       Q     Did you give him a term sheet?

9       A     I don't believe I gave him a term

10 sheet.

11       Q     Do you know anyone who did give

12 him a term sheet?

13       A     I do not.

14       Q     All he was telling you was that he

15 would consider whether to carry the channel

16 once you had gone to corporate and negotiated

17 a deal, correct?

18       A     I think there was more to it than

19 that.

20       Q     The more to it was he was giving

21 you advice, is that fair to say?

22       A     That's part of it.
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1       Q     Let's move on to Kansas, Wichita. 

2 On page 46 of your testimony, you testified --

3 you actually testified in your oral direct, I

4 think it was yesterday, that you heard Wichita

5 was interested and met in 2005 in May with

6 Tony Matthews, correct?  You said you had

7 negotiated a deal with him.

8       A     I don't believe that to be

9 correct.  If I said that, then I think I

10 misspoke.  I believe it was in July of 2004

11 that I met with him first.

12       Q     I believe you also said you went

13 and met with him in Wichita in May of 2005,

14 correct?

15       AA    That's correct.

16       Q     And that that time you negotiated

17 a deal with him is what your testimony was

18 yesterday, I believe.

19       A     No, that's incorrect.

20       Q     That you didn't negotiate a deal

21 with him?

22       A     I did not negotiate a deal with
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1 him at that time, not in 2005.

2       Q     If you did say that yesterday that

3 would not be accurate?

4       A     I agree.  If I said that, that's

5 not accurate.

6       Q     Okay.  I believe you said

7 yesterday that Tony Matthews said to you that

8 he had authority and responsibility to

9 determine which channels to launch.  Is that

10 true?  Did he say that to you?

11       A     In effect, yes, in 2004.

12       Q     So this is not referring to the

13 2005 meeting?

14       A     No.  It's the 2004 meeting.

15       Q     Which meeting was it where he said

16 you'd get a rubber stamp from corporate?

17       A     2004.     

18       Q     Rubber stamp means automatic

19 approval without consideration, is that your

20 understanding of it?

21       A     No.

22       Q     Rubber stamp is a term that was
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1 not in the complaint or any of your

2 declarations or your original prefiled direct

3 testimony or your amended prefiled direct

4 testimony.  That's a new phrase that you used

5 yesterday.  Do you remember him using that

6 phrase rubber stamp from corporate?

7       A     No.

8       Q     That was just your summary of what

9 you thought he was basically saying?

10       A     Yes.

11       Q     Okay.  And that's why you thought

12 the launch would occur imminently.  That's

13 what you said yesterday?

14       A     Yes.

15       Q     In your written direct on page 46,

16 at the very bottom of the page  you say "Mr.

17 Matthews agreed with our offer of 50 cents in

18 launch support and concluded a deal."  Do you

19 see that?

20       A     Yes.

21       Q     Is that accurate?

22       A     I think it would need to be
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1 clarified.  Him and I concluded the terms of

2 the deal.  The deal wasn't a binding

3 agreement, wasn't concluded at that point.

4       Q     So it's a little bit of an

5 exaggeration to say we concluded a deal, is

6 that fair to say?

7       A     It probably should have been

8 clarified.  I would agree with that point.  In

9 my mind there was not a contractual agreement

10 at this point.

11       Q     There was no term or duration of a

12 deal, correct?

13       A     No, there was not.

14       Q     And were there drop rights, were

15 any of these terms negotiated?

16       A     No, a contractual deal was not

17 concluded.

18       Q     I'm sorry, go on.

19       A     There were still more that needed

20 to be done, but the terms that were important

21 were concluded with him and from his

22 standpoint, we were ready to move forward.
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1       Q     Well, from his standpoint he got

2 you to agree to 50 cents per subscriber launch

3 support, correct?

4       A     Yes.

5       Q     And would be cash to the system,

6 right?

7       A     Yes.

8       Q     Okay, but when you say the terms

9 were -- did you say the terms were negotiated? 

10 Was the price negotiated?  How much was it

11 going to be per sub?

12       A     It was going to be free.

13       Q     For how long?

14       A     Through the end of 2008.

15       Q     And is it your testimony that that

16 was actually negotiated with Tony Matthews?

17       A     It was discussed with him.  There

18 was agreement.  He understood what we were

19 offering.  He was accepting of that.

20       Q     Were there drop rights?

21       A     It was not discussed.

22       Q     Was there a Most Favored Nations,
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1 MFN, clause?  Was that going to be part of the

2 deal?  Was it discussed?

3       A     It wasn't discussed.

4       Q     Was there a content clause, was

5 that discussed?

6       A     No.

7       Q     You testified yesterday in

8 response to a question that Judge Sippel asked

9 that you could do a deal with a single piece

10 of paper, is that right?

11       A     Yes.

12       Q     Was there a single piece of paper

13 that you had signed with Tony Matthews that

14 allowed a launch in Wichita?

15       A     No.

16       Q     I want to go back and I hate to do

17 this, but let's go back to Cox Exhibit 11.

18 This was something that was discussed

19 yesterday.  If you need an extra copy I can

20 find it.  I know it's in your stack there.

21             JUDGE SIPPEL:  What was the

22 subject matter?
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1             MR. MILLS:  This is the term sheet

2 that was back at corporate at this time.

3             JUDGE SIPPEL:  Cox 11.

4             MR. MILLS:  Cox Exhibit 11.  This

5 is a highly-confidential document I should

6 mention.  The only one we have.

7             JUDGE SIPPEL:  Are you going to

8 need to go in camera?

9             MS. WALLMAN:  I would just ask is

10 it necessary?  It's not a rate term.

11             MR. MILLS:  This is -- it's not

12 from my standpoint.  I think that's fine.

13             This is WealthTV's document, so --

14             JUDGE SIPPEL:  I have it, Cox 11?

15             MR. MILLS:  Yes, sir.

16             MS. WALLMAN:  Just to be clear,

17 the second and third page are confidential.

18             MR. MILLS:  Only confidential,

19 right.

20             MS. WALLMAN:  Right, but that top

21 page is marked highly confidential by Cox.  Is

22 that okay?
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1             MR. MILLS:  It's okay.

2             BY MR. MILLS:  

3       Q     Do you have it, Mr. Herring?

4       A     I do.

5       Q     Okay, this is the term sheet that

6 Nico Fasano had sent to Cox corporate in

7 September of 2004, correct?

8       A     I believe so.

9             JUDGE SIPPEL:  Is this in or out

10 or where is it?

11             MR. MILLS:  This is admitted in

12 evidence.

13             JUDGE SIPPEL:  It was received

14 yesterday?

15             MR. MILLS:  Yes, it's Cox Exhibit

16 11.  It was actually admitted on the first

17 day, second day of document session.

18             JUDGE SIPPEL:  Yes, it's a low

19 number.  That should be in.

20             BY MR. MILLS:  

21       Q     I just want to clarify something

22 from yesterday.  If you look at the paragraph
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1 under WealthTV rate card, do you see that, Mr.

2 Herring?

3       A     Yes.

4       Q     It says high definition license

5 fees, do you see that?  Do you see that

6 paragraph?

7       A     Yes.

8       Q     It says "the license fees found in

9 the table below apply to any Cox system that

10 offers high definition.  Percentages are based

11 on Cox's total number of systems offering HD." 

12 Do you see that?

13       A     I do.

14       Q     Then it gives an example that Cox

15 has only 50 out of 65 of its systems have HD. 

16 Penetration levels are based on the number of

17 50.  Do you see that?

18             JUDGE SIPPEL:  You're on page two,

19 I see.  Under the rate card.

20             THE WITNESS:  I do.

21             BY MR. MILLS:  

22       Q     Take your time.  Read that
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1 paragraph, if you would to yourself.

2             JUDGE SIPPEL:  Off the record.

3             (Off the record.)

4             JUDGE SIPPEL:  Back on the record.

5             BY MR. MILLS:  

6       Q     Mr. Herring, what this paragraph

7 is saying that the rate card applies

8 corporate-wide to all of the Cox systems,

9 correct?

10       A     I believe so.

11       Q     So the penetration levels, if Cox

12 wants the benefit of 80 percent penetration

13 level it has to roll out WealthTV's service to

14 80 percent of  Cox's systems, correct, that

15 have HD?

16       A     I'm not sure that's the proper

17 interpretation.

18       Q     Well, this paragraph says that the

19 penetration levels -- what's a penetration

20 level?

21       A     Usually the percentage of

22 carriage.
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1       Q     Okay, and so what this is talking

2 about in order to get the penetration levels

3 from this chart is how many Cox HD systems

4 carry WealthTV, correct, across all of Cox? 

5 That's fair, isn't it?

6       A     I think that's what it's saying. 

7 I'd have to study it a little more.

8       Q     Take your time.

9             (Pause.)

10             JUDGE SIPPEL:  Go back off the

11 record.

12             (Off the record.)

13             JUDGE SIPPEL:  Back on the record.

14             BY MR. MILLS:  

15       Q     If you look at that paragraph, Mr.

16 Herring, it says "percentages are based on

17 Cox's total number of systems offering HD." 

18 Correct?

19       A     Yes.

20       Q     And then below that in the next

21 paragraph it says "percentages for digital

22 penetration levels are based on Cox's total
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1 number of systems offering digital."  Is that

2 right?

3       A     I believe so.

4       Q     So that the rates in order to get

5 the rates on this chart, Cox had to roll out

6 WealthTV's network across Cox's systems

7 company-wide in order to get the penetration

8 levels represented on this chart, is that

9 correct?

10       A     Partially.

11       Q     Is there anything in this document

12 indicating that this relates to Wichita,

13 Kansas?

14       A     No.

15       Q     This was not a document that was

16 negotiated with Wichita, Kansas in mind or

17 proposed, I should say with Wichita, Kansas in

18 mind, was it?

19       A     I think it might have been

20 provided, well, it was provided partially

21 because of Wichita and other systems.

22       Q     It was provided because you
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1 believe that maybe there was enough interest

2 for Cox to launch WealthTV company-wide, that

3 was the goal, correct?

4       A     No and yes.

5       Q     You can explain that.

6       A     Two questions.  We wanted to have

7 an agreement with Cox, we didn't think it

8 would -- deployment would be company-wide at

9 that point.

10       Q     This term sheet is not a hunting

11 license in the sense that it's designed for a

12 single system launch.  It's contemplated that

13 these rates and the free rates are only

14 available if Cox rolls out a sufficient

15 penetration across the company, company-wide,

16 isn't that correct?

17       A     It is not.

18       Q     Okay.  All right, well, the

19 document is there.  

20             JUDGE SIPPEL:  Want to ask him is

21 the penetration level a percentage of

22 carriage, does that mean that the -- that's
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1 the percentage of subscribers that you would

2 have access to?  Can you explain that a little

3 bit for me?

4             THE WITNESS:  I think that it's

5 stating that there's so many systems company-

6 wide, if only one system launches, then

7 depending on this rate card and statements

8 that follow on the next page would determine

9 the rates.

10             And this really needs to be looked

11 at as one document, not a section, to get a

12 fair indication of what the rates would have

13 been for Wichita which I think is the

14 conversation.

15             JUDGE SIPPEL:  When you say one

16 system, what do you mean by one system as

17 opposed to corporate-wide?

18             THE WITNESS:  I'm going to give an

19 example to try to explain this.  Cox may have

20 -- let's just pick a number, 30 systems across

21 the United States.  One system is definitely

22 the Wichita system.  That would equal one. 
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1 There's one in San Diego and other locations. 

2 So overall, there might be a total number of

3 systems.  This rate structure was based on

4 penetration across the company, but also on

5 page two, it offered free carriage to any

6 system if they launched by a certain date. 

7 And thus, it would be looked at as a system-

8 by-system agreement which would be referred to

9 as a hunting license.

10             JUDGE SIPPEL:  Was that kind of

11 like an incentive deal, look, we want access

12 to all the systems.  Then whoever starts

13 within 30 days gets it for free, for what, a

14 year or something, not forever?

15             THE WITNESS:  It specifies on the

16 --

17             JUDGE SIPPEL:  Just do it

18 hypothetically.  You don't have a period of

19 time to it, do you?

20             THE WITNESS:  It was free

21 throughout the term, if they launched by a

22 certain date.
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1             JUDGE SIPPEL:  I hear you, but

2 what would the term be?  The term had to be a

3 specific time, ten years?

4             THE WITNESS:  The term is

5 specified on the first page which was from

6 October 1, 2004 through December 31, 2008.

7             JUDGE SIPPEL:  So that's roughly a

8 little over four years.

9             THE WITNESS:  Yes, so the system -

10 -

11             JUDGE SIPPEL:  All right.

12             THE WITNESS:  Wichita could have

13 free carriage.

14             JUDGE SIPPEL:  Now you say --

15 basically are those local markets?  I mean --

16             THE WITNESS:  I think, in general,

17 there would probably be agreement that there's

18 Key Market Areas, KMAs.  They differ a little

19 bit from DMAs that are recognized by the

20 advertising community.  So Cox may identify

21 its own region in San Diego and it might

22 include desert areas or something like that. 
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1 They would probably refer to it as a KMA or a

2 system.

3             JUDGE SIPPEL:  What does KMA stand

4 for?

5             THE WITNESS:  Key Market Areas. 

6 And I would encourage anyone to --

7             BY MR. MILLS:  

8       Q     I've not heard that term, but they

9 are local markets for cable systems.

10       A     Just for terminology standpoint, I

11 would agree that a local market for a cable

12 system is the same or I would use it the same

13 as a KMA which in the case of San Diego,

14 whatever Cox has in San Diego, and they

15 clearly define underneath San Diego that's

16 their prerogative and that would identify

17 their KMA.

18             JUDGE SIPPEL:  So how does that go

19 down to the percentage of carriage?  The

20 percentage of carriage would be the number,

21 the percentage, as you said, let's say

22 hypothetically you've got cable company ABC
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1 and they've got 30 systems and you get access

2 to 15 of the systems, that would give you like

3 a 50 percent penetration?  Am I saying it the

4 right way?

5             THE WITNESS:  Thirty percent

6 penetration, if they have 50 systems and we

7 had access to 15.  I think that would give us

8 50 percent penetration.  I think there's an

9 incentive on price here.

10             JUDGE SIPPEL:  All right, but I

11 have the concept right?

12             THE WITNESS:  Yes, Your Honor.

13             JUDGE SIPPEL:  Thank you.

14             BY MR. MILLS:  

15       Q     And that idea of penetration is

16 based on penetration across the company,

17 correct?

18       A     That's correct.

19       Q     In May of 2005, when you went back

20 out to Wichita to meet with Tony Matthews, you

21 did not meet with Kim Edmonds, correct?

22       A     No, I don't believe I did.
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1       Q     And at that point you knew that by

2 May of 2005 you knew that Cox corporate had to

3 approve any deal that was going to be

4 negotiated for carriage for any Cox system,

5 correct?

6       A     Yes.

7       Q     And you knew there was no

8 corporate deal at that point in time, is that

9 right?

10       A     Yes.

11       Q     So when you said yesterday that

12 Cox corporate killed the deal, there was no

13 deal to kill.  Isn't that correct?

14       A     I believe there was a deal.  I

15 believe that they understood there was free

16 carriage.  They knew they were going to get

17 free carriage.  They wanted to carry the

18 channel.  There wasn't much complexity to it. 

19 I recognize that corporate needed to conclude

20 a deal with us, that there wasn't a binding

21 legal deal in place.  But it was not allowed

22 to go forward as what I thought key decision
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1 makers for their own market were responsible

2 for.

3       Q     But you knew at that time that the

4 key decision makers were Cox and Cox corporate

5 in Atlanta, and you hadn't gotten anywhere

6 with those folks, isn't that fair to say?

7       A     The programming people were in

8 Atlanta.  We did not progress with them.  I

9 agree.

10       Q     Let me move on to Las Vegas.  Page

11 48 of your testimony.

12             In the middle of the page, the

13 page begins with "in 2006, I was approached by

14 Chip Harwood."  Do you see that?  Are we on

15 the same page?

16       A     Yes.

17             JUDGE SIPPEL:  Where is this?

18             MR. MILLS:  Page 48 of the direct

19 testimony, the amended direct testimony.

20             JUDGE SIPPEL:  I see the top line.

21             MR. MILLS:  Okay.

22             JUDGE SIPPEL:  Yes.
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1             BY MR. MILLS:  

2       Q     I'm looking to the middle of that

3 paragraph, it says "I spoke directly to Mr.

4 Brennan who I had visited with in person.  He

5 confirmed to me that he notified KLAS that

6 WealthTV couldn't be carried due to

7 contractual issues with KLAS."  And later you

8 say "KLAS was contractually prohibited from

9 launching WealthTV."

10             Do you see that testimony?

11       A     I see it.

12       Q     What you're saying is that you had

13 concluded a deal or negotiated a deal with a

14 broadcaster by the name of KLAS which was a

15 CBS affiliate broadcaster in the Las Vegas

16 market, correct?

17       A     Yes.

18       Q     And the deal was that you were

19 going to be on one of their feeds of one of

20 their broadcast feeds, correct?

21       A     Yes.

22       Q     And they had a retransmission
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1 consent agreement with Cox, correct?  That was

2 your understanding?

3       A     They had some sort of agreement

4 with Cox, yes.

5       Q     Do you know that a retransmission

6 consent agreement is?

7       A     In general, yes.

8       Q     What is it, what is your

9 understanding?

10       A     It's a negotiated agreement with

11 an over-the-air broadcaster with a cable

12 company.

13       Q     Okay --

14       A     For carriage.

15       Q     And the broadcasters have primary

16 fees and secondary fees, do you understand

17 that?  Do you know that?

18       A     I understand multicast technology

19 where analog feeds have been converted to

20 digital feeds, additional bandwidth is

21 available, and in that additional bandwidth,

22 the FCC is allowed additional carriage and
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1 granted them the bandwidth to launch other

2 channels, including their own channel in a

3 high definition format, along with other

4 channels.

5       Q     You know that the law requires

6 that cable operators carry the primary feed of

7 a broadcaster, correct?

8       A     I know about must carry

9 requirements.

10       Q     There's no law that requires a

11 cable operator to carry secondary feed from a

12 broadcaster, are you aware of that?

13       A     I am not.

14       Q     Well, will you agree with me that

15 cable operators cannot tell a broadcaster what

16 to broadcast? 

17       A     No.

18       Q     You think that a cable operator

19 can tell a broadcaster what to broadcast? 

20       A     I'm sorry, I should have said yes. 

21 What can be carried -- the answer to your

22 question should have been yes.
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1       Q     Okay, broadcasters can carry

2 whatever they want on their broadcast, their

3 primary feeds and their second feeds, isn't

4 that true?

5       A     That's true.

6       Q     And you're not claiming here that

7 Cox somehow restricted in some way by contract

8 or otherwise what the broadcaster could

9 broadcast, are you?

10       A     I am not.

11       Q     What you're saying is that you

12 were trying to get on KLAS broadcast secondary

13 feed.  That's the deal you had with KLAS,

14 correct?

15       A     Yes.

16       Q     And do you understand that you

17 could have concluded that and broadcast

18 WealthTV as a secondary broadcast feed in the

19 Las Vegas market and have nothing to do with

20 the cable operator?

21       A     I'm not sure that's a true

22 statement.
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1       Q     Well, that would be a matter

2 between you and KLAS, wouldn't it?

3       A     I don't believe so.  If I may just

4 clarify I'll try to keep it short.

5             I'm not sure that when a

6 broadcaster carries a multicast channel that

7 the cable company, I would imagine, they could

8 cut out the feed if it wished to do so, so

9 it's not carried.  So I just don't know from

10 a technology standpoint.  I would imagine

11 that's the case, but I don't have that

12 knowledge.

13       Q     Maybe we have a misunderstanding

14 here.  I'm not talking about cable carriage. 

15 I'm talking about broadcasting, broadcasting

16 over the air.  Did you understand that KLAS,

17 if it wanted to, you understand that KLAS as

18 a broadcaster, a CBS affiliate was

19 broadcasting CBS over the air in Las Vegas

20 market, you know that, right?

21       A     Yes.

22       Q     And they could broadcast the
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1 secondary feed including the WealthTV content,

2 correct?

3       A     Yes.

4       Q     Is that the deal you wanted from

5 KLAS?

6       A     Yes.

7       Q     Did you do that deal?

8       A     No.

9       Q     Because you wanted -- because what

10 you really wanted was you wanted to use their

11 broadcast rights and to get your way on to the

12 cable system without negotiating directly with

13 the cable system?

14       A     That was a big part, yes.

15       Q     And Leo Brennan told you that that

16 was no a proper way to get on Cox's Las Vegas

17 cable system, didn't he?  He explained that to

18 you?

19       A     No, he explained two things to me. 

20 But I don't recall that being one of them.

21       Q     Well, didn't he tell you that you

22 needed to go to Cox corporate to negotiate a
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1 deal as a national programming network and not

2 get on through the sort of back door approach

3 with the broadcaster?

4       A     I don't recall him telling me

5 that.

6       Q     He didn't tell you that.  Did he

7 tell you that KLAS could broadcast a local

8 channel as its secondary feed and have it

9 carried on Cox cable, but it couldn't carry a

10 national programming network, that Cox hadn't

11 negotiated with?

12       A     No, he told me just the contrary

13 to that.

14       Q     Is that right?  What did he tell

15 you?

16       A     He told me that KLAS which I knew

17 also was considering carrying a CBS national

18 business fee as a secondary multicast network

19 and that I didn't know, he didn't know when

20 this channel was going to launch.  

21             I knew at the time that it had

22 been delayed and no definitive dates were out
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1 there.  He anticipated that when that national

2 CBS feed was available that WealthTV would be

3 dropped.  I anticipated the same thing.  And

4 he told me that when that happened, he had

5 concerns and his concerns were if his audience

6 liked WealthTV in the Las Vegas area which he

7 suspected they would, then he didn't want his

8 customers to be upset when there was a channel

9 change.

10       Q     Are you finished?  I didn't want

11 to cut you off.  That's what he said to you?

12       A     That's what he said to me.

13       Q     Okay, and what he was saying is

14 that KLAS was going to be able to decide your

15 fate because they were the ones that

16 controlled the secondary broadcast feed,

17 correct?

18       A     The contract between WealthTV and

19 KLAS would determine the duration.

20       Q     But you understood -- this is your

21 testimony, that KLAS was considering putting

22 on a different channel instead of WealthTV at
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1 some point in the future, right?

2       A     That was being considered.

3       Q     And Leo Brennan, according to your

4 testimony, Leo Brennan told you that that

5 might not be a good thing to have WealthTV on

6 the air and then dropped at some point

7 undetermined, based on when KLAS might put up

8 a new channel instead of WealthTV, correct?

9       A     That's correct.

10       Q     I want to ask you about San Diego,

11 page 49 of your testimony, 48 and 49, of your

12 written direct testimony.

13             Are you familiar with Channel 4 SD

14 in San Diego?

15       A     Yes.

16       Q     That's a Cox local HD channel,

17 correct?

18       A     Yes.    

19       Q     You live in San Diego, is that

20 right, or your operations are in San Diego?

21       A     San Diego area.  I don't live in

22 San Diego technically.
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1       Q     You're familiar with the channel,

2 right?

3       A     I am.

4       Q     You know that Cox has put a lot of

5 investment and resources into the development

6 of that channel, is that a fair statement, do

7 you know?

8       A     A lot of money needs to be spent

9 to launch a channel.  I'm aware of that.

10       Q     You're not alleging that WealthTV

11 and Channel 4 SD are in any way similar, are

12 you?

13       A     I am not.

14       Q     They're very different, aren't

15 they?  One is a local channel with sports and

16 news relating just to San Diego, that's

17 Channel 4 SD, is that right?

18       A     It's a local channel, yes.

19       Q     And that's not at all the same as

20 WealthTV, correct?

21       A     It is not.

22       Q     Is it true that Bill Gephardt, the
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1 general manager in San Diego asked you if you

2 had any local interest programming?

3       A     He did.

4       Q     And you didn't have any, did you?

5       A     I believe we do.

6       Q     Well, you have programming that

7 you believe is interesting to everybody, I

8 understand.  Do you have anything that relates

9 specifically to San Diegons?

10       A     Sure.

11       Q     Like what?

12       A     We have a car show that took place

13 in San Diego, so I think it has interest to

14 the San Diego market, special interest to the

15 San Diego market.  And I think people will

16 recognize it.  I also think it has national

17 interest which is why we aired it on WealthTV.

18       Q     Right, WealthTV is designed for a

19 national audience, correct?

20       A     It is.

21       Q     And the fact that a program was

22 produced in the setting of San Diego is the
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1 reason why you think it was of local -- might

2 be of local interest in San Diego?

3       A     Partially.

4       Q     And you pointed out whatever your

5 reasons were to Bill Gephardt and gave him

6 some of the programming to look at, correct?

7       A     Can you restate that?

8       Q     Did you give some programming to

9 Bill Gephardt to look at?

10       A     Yes, we did.

11       Q     And he concluded that it wasn't

12 local programming and he told you that, didn't

13 he?

14       A     I don't recall that.

15       Q     Did he ask you if you had any

16 interest in producing local programming and

17 you said you didn't?

18       A     That's true.

19       Q     And then is it fair to say that

20 you invited the Cox folks to tour your

21 facilities?

22       A     Yes.

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3596

1       Q     You've done that with other

2 distributors as well, correct?

3       A     Yes.

4       Q     And the Cox folks took you up on

5 that because they're right there in San Diego?

6       A     Among other reasons, yes.

7       Q     And I think you testified as well

8 that San Diego's system expressed no interest

9 in carrying WealthTV as a network, is that

10 right?

11       A     It varied over the time, the

12 stores we've heard.

13       Q     Well, just looking at your

14 testimony at the top of page 49, will you turn

15 to the top of page 49?

16             The first full sentence says at

17 the very top, "they expressed no interest in

18 carrying WealthTV as a network."  Is that what

19 it says?

20       A     That's what it says.  That's the

21 sentence.

22       Q     That's your written sworn
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1 testimony, correct?

2       A     It is.

3             JUDGE SIPPEL:  Who does the "they"

4 refer to?

5             THE WITNESS:  It refers to Cox San

6 Diego and 4 SD.

7             MR. MILLS:  Your Honor, I have no

8 further questions for the witness, but I would

9 like to move to address the call reports and

10 their admissability.  I think it's a good time

11 to do that.

12             JUDGE SIPPEL:  Okay.  Ms. Wallman,

13 are you ready to go on that?

14             MS. WALLMAN:  Yes, Your Honor.

15             MR. MILLS:  Your Honor, the call

16 reports and I believe it was -- he's not here

17 right now, Josh Rose, counsel for WealthTV

18 argued that they were reliable records of

19 sales meetings.  These are all the call

20 reports and I can give you a list that have

21 been identified.  These have been identified

22 in the following way.  They've been identified
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1 and admitted as business records just to show

2 the existence of the records.

3             JUDGE SIPPEL:  Yes.

4             MR. MILLS:  They've not been

5 offered for the truth of the internal

6 statements, but I believe WealthTV wanted to

7 offer them to prove that visits had occurred

8 on certain dates and I'd like to address that

9 part.  That's the part that this Court

10 reserved ruling on.

11             I'd like them to be excluded for

12 that purpose.

13             JUDGE SIPPEL:  Is that your

14 understanding as well?  Is that where we are

15 on this?

16             MS. WALLMAN:  Yes, Your Honor.

17             JUDGE SIPPEL:  All right, now you

18 want them  to be excluded.

19             MR. MILLS:  I can tell you my --

20             JUDGE SIPPEL:  Let me see if I

21 understand now.  You don't believe that these

22 are reliable as proof of the dates and the
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1 places that these meetings occurred?

2             MR. MILLS:  That the visits

3 occurred, that's correct, let alone the

4 contents.

5             JUDGE SIPPEL:  Let's stick with

6 that one point.

7             MR. MILLS:  All right, now these

8 are reports of sales meetings in 2004, the

9 prior testimony of Mr. Herring that has come

10 into evidence here cast downs on all of these

11 call reports because they relate, they're not

12 just related to Cox, they're related to all

13 the call reports during that period of time. 

14 It's about a five or six-month period of time

15 in 2004.  And Mr. Herring said in his

16 testimony he didn't know which MSOs were

17 involved in the call reports, that he believed

18 might have been forged.  He specifically said

19 in his testimony that he wasn't sure that all

20 visits had taken place.

21             JUDGE SIPPEL:  The testimony, the

22 lawsuit, the Thomas case?
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1             MR. MILLS:  That's correct, Your

2 Honor.  And I'd like to address the admission

3 of that testimony as well in this and I can

4 explain the reasoning for that.

5             This is all probative of relevant

6 issues in this case, the accuracy and

7 admissability of those call reports because

8 WealthTV is trying to use those to prove that

9 there was support in the system, not just for

10 Cox, but for others, and the accuracy and it

11 also goes to the accuracy of this slide that

12 we've been talking about, the strong Cox

13 support slide which was relied upon by

14 WealthTV.

15             JUDGE SIPPEL:  That's Exhibit --

16 Cox Exhibit 23.

17             MR. MILLS:  Exhibit 23.

18             JUDGE SIPPEL:  Page 22.

19             MR. MILLS:  Page 22.  Now the

20 testimony of Mr. Herring in the Thomas case is

21 admissible.  We talked about this a little bit

22 yesterday.  I talked about the relevance of
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1 it.  I don't think there's any question that

2 it's relevant to an issue in the case.  The

3 question is whether it's admissible.

4             Mr. Cohen pointed out that it may

5 be admissible, it is admissible under 801.  I

6 believe he was talking about 801(d)(1) as a

7 prior inconsistent statement because Mr.

8 Herring had testified that he didn't have any

9 reason to doubt the accuracy of those call

10 reports when I first asked him.  And these are

11 prior inconsistent statements.

12             But they're also admissible under

13 801(d)(2).  These are admissions by a party. 

14 These manifested as belief in the truth of

15 these statements.  He said he believed his

16 prior testimony was true.  I believe those

17 both independently, both of those basically

18 are sufficient to establish that these

19 statements of a party and also happened to be

20 prior inconsistent statements are admissible

21 in this case for the truth of the matter of

22 certain.  And it is relevant and probative on
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1 the issues in this case.

2             And that's one issue.  The other

3 is whether the call reports should be admitted

4 or not.  And I believe that we've established

5 through the testimony that there is -- now

6 this is the proponents, this is WealthTV's

7 burden to prove that the call reports are

8 reliable.  I think, if anything, we've

9 demonstrated that they're demonstrably not

10 reliable.  All of these sales people that were

11 involved, with part of Donna Thomas' team, and

12 we have the testimony that there was doubt

13 about whether those calls actually were made.

14             So I'll just stop at that point

15 and those are the reasons why the call reports

16 should be excluded and why the testimony

17 should be admitted.

18             JUDGE SIPPEL:  All right, now

19 before you respond, Mr. Cohen, is that

20 essentially your position?

21             MR. COHEN:  Yes, Your Honor.  Yes,

22 on both points.
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1             JUDGE SIPPEL:  Anybody else on

2 this side want to add anything to what Mr.

3 Mills said?

4             Yes, sir.  Mr. Beckner.

5             MR. BECKNER:  Yes.  I just want to

6 say a couple of things.  First off, offering

7 the call reports for the proposition that the

8 statements on those reports indicating that a

9 meeting was held at such and such a place on

10 a certain date, that's a hearsay purpose,

11 because what that is is that the person, the

12 out of Court declarant, the guy who wrote the

13 call report, wrote in the report I had a

14 meeting with Bob Nelson on June 4, 2004. 

15 That's the statement that's being offered for

16 the truth of that statement that in fact,

17 there was such a meeting and so that makes it

18 as much of a hearsay purpose as offering a

19 call report for the truth of its reporting of

20 statements made during and in the alleged

21 meeting.  So I want to make that clear.

22             The problem that I see with the
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1 call reports is is that WealthTV's position is

2 well, we want to offer them to show that they

3 were made.  Well, that's not relevant to any

4 issue in the case.  This case is not about the

5 record keeping practices of WealthTV.  And

6 whether or not they did or did not do call

7 reports.  The reason that they're being

8 offered and if there is any evidence, we'll

9 see citations.  You'll see citations, I'm

10 sure, and proposed findings of fact from

11 WealthTV assigned to these reports for their

12 contents.  Either they say there was a meeting

13 held or that so and so said something at a

14 meeting or that some executive like Mr.

15 Herring who wasn't present at the meeting who

16 then makes a statement about what happened in

17 a meeting, that he had a basis for making that

18 statement which was the call report. So I

19 don't think there's any way around the hearsay

20 problem with these reports.

21             JUDGE SIPPEL:  What about the

22 business records?
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1             MR. BECKNER:  I'm just getting to

2 that.  As a business record, the usual and

3 customary way to introduce business records,

4 in evidence, and within the exception is to

5 provide testimony from someone who prepares or

6 maintains those records.

7             JUDGE SIPPEL:  Custodian.

8             MR. BECKNER:  Who describes how

9 they're done and so on and from that testimony

10 the Court can then determine whether or not

11 they're in fact, reliable.

12             What we have here is testimony

13 from one of the co-founders of the company,

14 under oath, and in a prior deposition which

15 says they're not reliable.  

16             He has impeached these documents

17 as business records.  They can't come in as

18 business records because he said they're

19 unreliable.  And so we can't rely on them. 

20 And we don't know and he's testified that we

21 don't know as to which meetings they're

22 unreliable, as to which multiple system

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3606

1 operators they're unreliable and so on.

2             It appears, perhaps, in some cases

3 the business records are accurate.  In other

4 cases, they aren't.  But we don't know.  And

5 so we can't just shovel them all in and say

6 okay, they're in evidence as business records. 

7 And we don't have the declarants, that is, the

8 people who actually wrote these reports here

9 to testify and say yes, that's what happened. 

10 And yes, I had a meeting on such and such a

11 date.

12             JUDGE SIPPEL:  What about the

13 transposition of those reports onto -- is it

14 Cox 22?

15             MR. MILLS:  Cox 23, Your Honor.

16             JUDGE SIPPEL:  Cox 23.

17             MR. BECKNER:  I mean that's

18 clearly a repetition of a hearsay statement.

19             JUDGE SIPPEL:  But Cox wanted it

20 inn.

21             MR. MILLS:  No.  I am sorry, can I

22 address that briefly?
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1             JUDGE SIPPEL:  Go ahead, I thought

2 you said you did.

3             MR. MILLS:  I do not want that in. 

4 In fact, when we marked all of Cox 23, we were

5 very careful to point out that the page that

6 had this chart on it contained hearsay that we

7 did not move into evidence.

8             Our position, I think is clear

9 that we think that all these statements are

10 unreliable, don't actually reflect true

11 statements in a reliable manner and that it

12 was an exaggeration of what was happening in

13 the field of Cox and so that's one of the

14 reasons why we went through this examination.

15             JUDGE SIPPEL:  I was just going to

16 ask that question.  That was why you were

17 spending the time on that.

18             MR. MILLS:  Yes, and I apologize

19 for that, but that was necessary to

20 demonstrate and lay the foundation to show

21 that this chart is not an accurate reflection

22 of what's going on in the field.  And it
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1 shouldn't come in and Cox 23 is a bigger

2 exhibit that has a presentation and that

3 presentation was given in terms of Cox 23,

4 page 22, the hearsay statements and the facts

5 of these meetings are not reliable and we do

6 not move that that be admitted.  In fact --

7             JUDGE SIPPEL:  I hear you.  I

8 think the sum and substance then of the

9 Defendants' position.

10             Ms. Wallman?

11             MS. WALLMAN:  Your Honor, we seek

12 to have the call reports admitted as business

13 records.  I think Mr. Beckner has partly made

14 my point.  Accuracy of some, but not all of

15 these call reports has been called into

16 question through Mr. Herring's testimony in

17 the other proceeding.

18             At best, Mr. Mills' examination

19 regarding Exhibit 23 indicates that some, but

20 not all of these reports were tied to ones

21 that Mr. Herring expressed, attributed to

22 people about whose work Mr. Herring expressed
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1 doubt in the other proceeding, some but not

2 all.                  And so the motion is over

3 broad.  

4             Mr. Herring is, in fact, the

5 custodian of these records as business

6 records.  He's the one who had them turned

7 into him periodically so he could figure out

8 what was going on.  He's been extensively

9 cross examined on the call reports.  The issue

10 goes to reliability, admission of the

11 documents as business records would equip Your

12 Honor to make such reliability and credibility

13 determinations as you may wish to make.

14             MR. MILLS:  Can I respond briefly,

15 Your Honor?

16             JUDGE SIPPEL:  Yes, I guess you

17 can if you want.

18             MR. MILLS:  Well, just I think the

19 testimony that Mr. Herring, that was brought

20 in establishes not that there are specific

21 call reports that are unreliable, quite to the

22 contrary, that the body of the call reports is
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1 unreliable and that he could not identify

2 which ones were unreliable.  That's part of

3 the problem.  If he had one call report, I

4 don't think that one is right.  Well, that

5 might be a little bit different.  

6             We have other problems with

7 admitting the call reports, but that would not

8 be the issue here.  What we have is testimony

9 that the call reports, and generally, you

10 couldn't tell that it's 100 percent of his

11 sales team that's involved at that time.  That

12 was part of the testimony that I elicited as

13 well.  

14             We all worked for Donna Thomas. 

15 She handpicked them and there were several of

16 them that, all of them that had some question

17 except for Mr. Fasano and with regard to him,

18 Mr. Herring's testimony was he wasn't sure. 

19             So I think that establishes and

20 certainly I think it establishes that they're

21 unreliable.  But it certainly can't satisfy

22 the foundational requirement that the
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1 Plaintiff established that they are factually

2 reliable.

3             JUDGE SIPPEL:  Ms. Wallman?

4             MS. WALLMAN:  We are seeking to

5 have them admitted only as business records.

6             JUDGE SIPPEL:  I'm sorry?

7             MS. WALLMAN:  We're seeking to

8 have them admitted only as business records.

9             JUDGE SIPPEL:  Let me listen, let

10 me listen.  You only want them admitted as

11 business -- under the business record

12 exception.

13             MS. WALLMAN:  Yes.

14             JUDGE SIPPEL:  But under the

15 business record exception, then that would

16 lead to argument or citation of the truth of

17 the matter asserted in them because they're

18 business records, which means the ordinary

19 course of business, dah, dah, dah.  So that's

20 really a very -- and which goes to the

21 reliability question.

22             I'm listening to you.  I'm
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1 listening very hard because this is -- this is

2 a difficult ruling in light of the fact of

3 what's at stake with those call reports.  But

4 I feel after listening to yesterday's

5 testimony, particularly, that going through

6 the number of times in the Thomas deposition

7 that at a minimum he called into question the

8 reliability of those documents and even had

9 come to the conclusion that as to some beyond

10 just one or two, that he kind of felt he was

11 being lied to by his own people. 

12             And I think I would be doing a

13 disservice to the Commission if I made

14 findings on these as business records that

15 were reliable, no matter which findings I

16 make, but to put that in the record as that

17 kind of evidence, accept it that way, rather

18 and make findings on it, I think from my

19 standpoint would be doing a disservice.  Now

20 I'm talking about myself.  

21             I understand that this is an

22 advocacy issue and that's why I left it -- why
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1 I reserved ruling because this is exactly what

2 I wanted to accomplish.  If I wanted to

3 accomplish rather having it completely

4 explained before and make the ultimate rule,

5 so my ruling at this time -- my ruling is that

6 I'm going to reject these call reports as

7 reliable evidence.  They're not coming in. 

8 They're marked.  They've been testified to,

9 and all of that is a part of the record.  But

10 I will not receive them for the truth of the

11 matter asserted therein.  They're marked

12 anyway.  They're not received into evidence

13 because I don't want that to be -- I don't

14 want any slippage to occur.

15             MR. MILLS:  Thank you, Your Honor. 

16 Now with regard to the prior testimony, we

17 move for the admission of that and that you

18 reserved that last evening and I believe that

19 we've established under rules 801(d)(1) and

20 801(d)(2), both because they're statements of

21 a party, admissions by a party under oath on

22 an issue directly relevant in this case, and
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1 because they are prior inconsistent

2 statements, either or both of those reasons

3 would be sufficient to admit that testimony.

4             JUDGE SIPPEL:  Well, I'm going to

5 continue to reserve on those because I can't

6 sit here and -- I just can't keep this much

7 information in my mind.  

8             MR. MILLS:  We can address it --

9             JUDGE SIPPEL:  Let me tell you

10 what I want to do.  I'm' going to continue to

11 carry them in the record as identified and we

12 certainly have the cross examination testimony

13 of the witness.  And the traditional use of

14 depositions, although it's usually the

15 deposition in the same case, but the

16 traditional use of depositions is just that. 

17             So I've given you the basics of

18 what the purpose of use of depositions was. 

19 I will consider the question of whether or not

20 it's an 801(d)(1) or (d)(2) or both in

21 findings.  That way you'll have to point

22 exactly to the transcripts, in this case, that
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1 tie in with the inconsistency in the document

2 and tie that in with what the interpretations

3 of 801 are.  Although it's a question of fact

4 or law actually, that I can't rule on right

5 now.

6             MR. MILLS:  I understand, Your

7 Honor.

8             JUDGE SIPPEL:  That's it.  Now we

9 have another witness?

10             MR. MILLS:  We have another cross

11 examination.  Do you want to take a couple of

12 minutes break before we do that?

13             JUDGE SIPPEL:  Let's take a break.

14             (Off the record.)

15             JUDGE SIPPEL:  We're back on the

16 record.  Mr. Herring is back on the stand.

17             You're still under oath, sir.

18             And Mr. Solomon on behalf of

19 Comcast will now conduct their cross-

20 examination.

21                 CROSS-EXAMINATION

22             BY MR. SOLOMON:
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1       Q     Good morning, Mr. Herring.

2       A     Good morning.

3             JUDGE SIPPEL:  Very limited,

4 right, sir?

5             MR. SOLOMON:  Yes.  I only have

6 one document for you to look at.

7             (Laughter.)

8             BY MR. SOLOMON:

9       Q     Do you have that?

10       A     Yes, sir.

11       Q     Could you turn to the top of page

12 45, please?

13             JUDGE SIPPEL:  You have a number

14 on there, right?  There's 144.

15             MR. SOLOMON:  That's Wealth 144,

16 Your Honor.

17             JUDGE SIPPEL:  Thank you.

18             And the page again, sir?

19             MR. SOLOMON:  Turn to page 45.

20             JUDGE SIPPEL:  Forth-five.  Okay.

21             BY MR. SOLOMON:

22       Q     This is where you allege that
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1 Comcast didn't negotiate in good faith with

2 WealthTV, correct?

3       A     Yes.

4       Q     Now, before I get start in my

5 questions, I just wanted to check on one

6 thing.  Where it says in the first paragraph,

7 first sentence August 2008, that's a

8 typographical error, right?  That's April

9 2001?

10       A     Yes.

11       Q     Okay.  So you say in your

12 testimony that you had a series of phone

13 conversations with Matt Bond of Comcast in

14 April 2008; is that correct?

15       A     Yes.

16       Q     Mr. Bond is an Executive Vice

17 President of Comcast; is that correct?

18       A     Yes.

19       Q     Now, you mentioned an offer in

20 April 2008 by Mr. Bond to carry WealthTV in 

21 Chicago, correct?

22       A     I'm not sure I described it as an
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1 offer.  It was talked about he offered Chicago

2 as one area.

3       Q     Well, I'm confused when you say

4 you wouldn't refer to it as an offer.  Could

5 you turn to your testimony and read for me the

6 third sentence in that paragraph?

7       A     "Mr. Bond countered one of my

8 proposals by offering to carry WealthTV in one

9 market, namely, Chicago, and reevaluate

10 WealthTV's performance a year later."

11       Q     So your written testimony is that

12 he did make an offer to you.

13       A     An entire offer wasn't on the

14 table, no terms, no durations.  We were

15 talking about  Chicago, talking about various

16 areas.  We had a conversation about Chicago.

17       Q     Well, leaving aside the details of

18 the offer, when you said in your direct

19 testimony that he offered to carry WealthTV in

20 only one market, namely, Chicago, did he offer

21 something to you?

22       A     He did.
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1       Q     Okay.  So he made an offer.  Can

2 we establish that?  Your testimony is correct. 

3 He made an offer.

4       A     Yes.

5       Q     Okay.  Now, Mr. Bond made a

6 previous offer to you early in April; is that

7 correct?

8       A     (Pause.)  I don't recall.

9       Q     You don't recall that he offered a

10 hunting license to you?

11       A     There were discussion about a

12 hunting license, but no other specifics were

13 discussed.

14       Q     Okay.  So Mr. Bond has a

15 discussion with you about the potential that

16 Comcast would have a hunting license with

17 WealthTV; is that correct?

18       A     Yes.

19       Q     And you rejected that proposal; is

20 that correct?

21       A     I believe so.

22       Q     Now, we heard testimony yesterday
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1 you accepted that proposal with others; is

2 that correct?

3       A     Yes.

4       Q     Now, you don't mention in your

5 written testimony that Mr. Bond discussed a

6 hunting license with you and you rejected

7 that, do you?

8       A     I do not.

9       Q     Thank you.

10             Now, after you rejected the

11 hunting license, Mr. Bond came back with

12 another proposal which offered guaranteed

13 linear carriage in one large market in VOD; is

14 that correct?

15       A     No.

16       Q     It's not correct?

17       A     It was carriage in one submarket

18 of a large market.

19       Q     Mr. Bond didn't suggest to you

20 that you could get carriage in either Atlanta

21 or south Florida or Chicago?

22       A     He didn't provide the specifics,
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1 didn't say that that was available.  We

2 started talking about markets, and he said,

3 "Which markets would you be interested in?" 

4 And I'd name one.  He'd keep telling me it

5 wasn't available, and eventually he said

6 Chicago was available.

7       Q     Did he mention you that south

8 Florida was also available as a possibility?

9       A     He mentioned a lot of

10 possibilities, but nothing definitive.

11       Q     Did he mention south Florida?

12       A     I think there was discussion of

13 Florida.

14       Q     Did he mention Atlanta?

15       A     I don't recall Atlanta.

16       Q     Okay, but you said he discussed a

17 lot of possibilities, and you said that

18 included Chicago and south Florida.  You don't

19 mention the possibility of south Florida and

20 these other possibilities in your written

21 testimony, do you?

22       A     No, I don't mention any of the
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1 possibilities.

2       Q     Did he mention Video on Demand to

3 you?

4       A     I don't recall Video on Demand.

5       Q     Okay.  Now, you say that on April

6 18th you had a discussion with Mr. Bond to

7 clarify the offer being made to you.;

8       A     Yes.

9       Q     He didn't tell you that the offer

10 was limited to 40,000 homes, did he?

11       A     Yes.

12       Q     He used the term "40,000 homes"?

13       A     He used the number 40,000.

14       Q     That wasn't just your

15 understanding of something he described about

16 the offer?

17       A     That was my -- I would say yes. 

18 That was my understanding of --

19       Q     So it was your understanding.

20       A     It was my understanding.

21       Q     It wasn't the words he used.

22       A     He used the -- I believe he used
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1 the word "40,000."

2       Q     Now, you rejected -- strike that.

3             In your call with Mr. Bond when he

4 was clarifying his offer to you, did you come

5 back with any other proposals at that point? 

6 Did  you make him a counteroffer?

7             This is the call on April 18th I'm

8 talking about.

9       A     Of what year?

10       Q     April 18th, 2008.

11       A     Eight, 2008?

12       Q     Yes.

13       A     I told him it needed to be larger. 

14 He said that's all that was available.

15       Q     Did Mr. Bond tell you that he

16 thought a deal could be concluded in two

17 weeks?

18       A     Yes.

19       Q     Okay, and after he told you that

20 he thought a deal could be concluded in two

21 weeks, did you have further negotiations with

22 him?
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1       A     No.

2       Q     Did you mention in your written

3 testimony that Mr. Bond thought that he could

4 conclude a deal with you in two weeks?

5       A     No.

6       Q     April 18th was -- how many days

7 after this conversation with Mr. Bond where he

8 thought that a deal could be concluded in two

9 weeks did you find your complaint in this

10 case?

11       A     I don't know the date we filed.  I

12 know that we had a deadline to meet because

13 the prefiling notice, and we had to file one

14 year after.  I believe we filed a prefiling

15 notice in May, some time early May.  So we

16 only had until early May to file an official

17 complaint.

18       Q     Let me help you out.  You filed

19 your complaint like April 21st, 2008, which

20 was a Monday, and April 18th, 2008 was a

21 Friday.  So how many business days after Mr.

22 Bond said he could work out a deal with you in

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3625

1 two weeks did you file your complaint?

2       A     It depends on how you want to

3 count them.  One or two, and if I understand

4 the bits.

5       Q     Okay.  Did you ever tell him that

6 you were terminating the negotiations at that

7 point?

8       A     I actually told him before we had

9 the call on April 18th.

10       Q     So before he told you that he was

11 willing to negotiate for two more weeks and

12 before he clarified the kind of offer he made,

13 you told him you weren't interested anymore?

14       A     I told him that we thought there

15 was no sincere negotiations going on.  I gave

16 him a courtesy notice which he asked.

17       Q     When was the courtesy notice?

18             JUDGE SIPPEL:  Well, courtesy

19 notice of what?  I mean you said the year, but

20 what do you mean?

21             THE WITNESS:  I told him that we

22 anticipated filing a complaint.
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1             BY MR. SOLOMON:

2       Q     And that was before or after you

3 had these negotiations?

4       A     It was before the April 18th phone

5 call.

6       Q     So you said you were thinking

7 about filing a complaint.  You had

8 negotiations.  Mr. Bond said he was willing to

9 continue those negotiations and thought you

10 could reach a deal in two weeks, and you just

11 said -- well, you didn't say anything at that

12 point.  You just filed a complaint; is that

13 right?

14       A     No.

15       Q     What did you say to Mr. Bond after

16 he gave you the clarification on April 18th. 

17 Did you tell him at that point that you

18 weren't interested in any further discussions?

19       A     I told him two things:  one, it

20 needed to be broader, the carriage; and, two,

21 this restriction that he mentioned of a one

22 year reevaluation after the first year was
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1 unacceptable.

2       Q     You mentioned that you had to file

3 a date for filing your complaint and you

4 mentioned that was in early May.  Do you

5 didn't think it was worth it when Mr. Bond

6 said he was willing to negotiate for two more

7 weeks?  You didn't feel it was worth it to

8 negotiate with him at that point?

9             He had offered you a hunting

10 license.  He had offered you the possibility

11 of carriage in one of three different systems. 

12 He had offered you Video on Demand.  As you

13 rejected each offer and he said he was willing

14 to talk further, you didn't think it was worth

15 spending the two weeks before the statute of

16 limitations expired to talk; is that correct?

17       A     That's correct.

18       Q     Thank you.

19             Could you turn to page 42 of your

20 testimony, please?

21             JUDGE SIPPEL:  Well, turn to what

22 he -- I mean, when you told him on April 18th,
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1 I mean, was that the end of your conversation

2 with him?  He was told, going to leave out the

3 door or something.  "By the way, I'm filing a

4 complaint"?

5             THE WITNESS:  I told him before 

6 April 18th that we had come to the point where

7 we didn't think it made sense talking anymore,

8 and as a courtesy, I told him that we were

9 filing a complaint.  By the time we spoke, I

10 had to stop a complaint from being filed. 

11 That was I thought in progress of being filed

12 and had not known if it had actually been

13 filed at that point, and I had a phone call

14 with him on April 18th from an airport, when

15 I was at an airport.

16             JUDGE SIPPEL:  Well, now, how did

17 that all come about?  I mean, sorry.  Maybe

18 you could -- let's go back to the time that

19 you gave him a courtesy notice.  How was that

20 transmitted to him?  What were the

21 circumstances, the dynamics of it?

22             THE WITNESS:  We came to a point
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1 where I just didn't think -- there were no

2 terms being discussed, no duration, nothing.

3             JUDGE SIPPEL:  You were in the

4 same room with him talking?

5             THE WITNESS:  This was being done

6 over the phone.

7             JUDGE SIPPEL:  Over the phone,

8 okay.

9             THE WITNESS:  But I had a couple

10 meetings with him also.  I had not received

11 anything from Mr. Bond in writing, E-mail of

12 an offer, and there was this -- I'll try not

13 to characterize it -- but there were offers

14 that I didn't think were sincere is maybe the

15 best way to say it, that I thought were delay

16 tactics to try to get us right up to the edge

17 of the one-year time frame.

18             JUDGE SIPPEL:  I hear you.

19             THE WITNESS:  And we had a call on

20 the 18th that I just don't think Mr. Bond was

21 sincere on.  He offered a large region, the

22 largest region is my believe that Comcast has,
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1 the Chicago market, 2.2 million subscribers.

2             As I drilled down in the

3 conversation, it wasn't 2.2 million.  It was

4 40 million or 40,000, a big difference.

5             JUDGE SIPPEL:  Households, yeah,

6 big difference.

7             THE WITNESS:  Big difference, and

8 then he said, "We'll reevaluate after one

9 year."  That wasn't acceptable to me.  I

10 didn't want to continue.  I didn't think it

11 was going to go anywhere, and I thought he was

12 going to push us right up to the deadline, and

13 we had already instructed our attorney to file

14 the complaint.

15             Literally, I had to place calls to

16 stop the complaint from being filed.

17             JUDGE SIPPEL:  Yeah, what prompted

18 you to do that?

19             THE WITNESS:  There's -- there's a

20 decision that I made in my head that I was

21 going to do everything I could to try to

22 insure a complaint or -- excuse me -- that a
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1 complaint was not filed.  I didn't want to go

2 down the path and try to work out an

3 agreement.  So if there was any hope of

4 working out an agreement, even if I didn't

5 think it was sincere or if he -- I continued

6 to pursue every single opportunity, even when

7 it looked like there was no reason to pursue

8 it.  I in my mind wanted to continue to pursue

9 it.

10             But the complaint, filing a

11 complaint I knew was not something that was

12 going to be beneficial short term because it's

13 possibly in everything else.  It was a

14 business decision.

15             I also thought that if we could

16 work something out with Comcast we might be

17 able to go back and work things out with some

18 of the other iN DEMAND owners.

19             JUDGE SIPPEL:  You mean the

20 partners of --

21             THE WITNESS:  Yes, the owners of -

22 -
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1             JUDGE SIPPEL:  You made all of

2 those connections in the context of a lawsuit,

3 your decision on a lawsuit?

4             THE WITNESS:  In trying to work

5 with Mr. Bond even beyond the point that I

6 thought any reasonable person would, I made

7 many of those decisions and continues to try

8 to negotiate all the way up until this phone

9 call on April 18th, which I recall very

10 vividly.

11             JUDGE SIPPEL:  But I thought I

12 heard you say that you were hoping that by

13 holding back on filing the complaint at that

14 point, that you were hoping not only that

15 Comcast might come to deal with -- to strike

16 a deal with them, but that maybe it would go

17 up the chain to the other three.

18             THE WITNESS:  I felt that even

19 though complaints had been filed, that if we

20 reached agreement with one, we might be able

21 to reach agreement with the others.  I

22 actually se in my mind, and I know there's
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1 probably disagreement, but all four of them

2 working together.

3             MR. COHEN:  Your Honor, I move to

4 strike.  In his mind?  I mean --

5             JUDGE SIPPEL:  Well --

6             MR. COHEN:  -- we're going to have

7 a very lengthy cross about that.

8             JUDGE SIPPEL:  No, no, no.  We're

9 not going to spend a lot of time on that.

10             But I'm trying to understand.  I'm

11 having -- I'm just trying to understand. 

12 Something must have prompted you to call the

13 lawyers and say, "Don't file it."  Now, was it

14 something specific that Mr. Bond offered?

15             THE WITNESS:  He communicated that

16 he wanted to talk, and I wanted to have the

17 phone call and see if there's any possibility

18 or working out something.

19             JUDGE SIPPEL:  Did he already know

20 that -- but you have already given the

21 courtesy call at that point.

22             THE WITNESS:  Yes.
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1             JUDGE SIPPEL:  Did he say, "Look. 

2 Hold up your lawsuit and maybe we can sit down

3 and talk about something"?  Is that what he

4 said?

5             THE WITNESS:  In effect, he said,

6 "Let's have a call.  Let's see if we can do

7 something."

8             JUDGE SIPPEL:  Let's have a sit-

9 down or something like that.

10             THE WITNESS:  He didn't know a

11 "sit-down."

12             JUDGE SIPPEL:  I know.  That's me.

13             THE WITNESS:  We had a phone call.

14             JUDGE SIPPEL:  All right.  Well,

15 I'm still not altogether clear on this, but

16 I'll accept what you've said thus far as being

17 your statement of exactly what was going ons,

18 but yeah.  I don't think you need to cross-

19 examine too much on that.

20             MR. COHEN:  Well, Your Honor, he's

21 alleging that there were communications

22 between the Defendants with respect to whether
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1 or not to carry WealthTV.  That's a serious

2 allegation.

3             JUDGE SIPPEL:  Well, he didn't --

4             MR. COHEN:  That's what he said. 

5 They were working together.

6             JUDGE SIPPEL:  Well, this is all

7 up here though in his head.  We don't have any

8 evidence of this.

9             MR. COHEN:  As long as Your Honor

10 understands there's no evidence of it --

11             JUDGE SIPPEL:  No.

12             MR. COHEN:  -- and he hasn't

13 provided any, I don't need to go into it on

14 cross.

15             MS. WALLMAN:  Your Honor, I think

16 he has finished his cross.  I don't think you

17 can cross on cross.

18             MR. COHEN:  I think I'll have a

19 little recross.

20             JUDGE SIPPEL:  Don't argue about

21 that now.

22             (Laughter.)
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1             JUDGE SIPPEL:  An argument on what

2 we can argue.  You know, it's like -- I don't

3 know -- even -- I just think that this is

4 something that's only -- so far the evidence

5 only shows that he was -- this was going on in

6 his head.

7             MR. COHEN:  At that point, Your

8 Honor, he's allowed to have whatever feeling

9 he has in his head.

10             JUDGE SIPPEL:  Right or wrong, the

11 evidence isn't going to show it.  You know,

12 even paranoid people get followed, you know.

13             (Laughter.)

14             JUDGE SIPPEL:  But we're not going

15 down that path.

16             MR. COHEN:  I understand.

17             JUDGE SIPPEL:  I'm sorry.  Mr.

18 Solomon, I've taken your time.

19             MR. SOLOMON:  That's fine.  Let me

20 ask you a couple follow-up questions in

21 response to what you said to the judge.

22             BY MR. SOLOMON:
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1       Q     I understood you to say you felt

2 some pressure from the statute of limitations

3 that was going to expire in a couple of weeks;

4 is that correct?

5       A     Yes.

6       Q     And also, and if I didn't get the

7 words exactly, please correct me, but I

8 understood you to say that you wanted to do

9 everything I could to see that a complaint

10 wasn't filed; is that correct?

11       A     Yes.

12       Q     So when Mr. Bond proposed to you

13 that the parties reach an agreement to extend

14 the statute of limitations on the complaint,

15 why did you reject that?

16       A     At that point I thought I was

17 being foolish to even have to call that I had

18 on the 18th.

19       Q     Okay, and after your 18th call

20 when Mr. Bond sent you an E-mail asking if it

21 would be helpful for him to call you, why did

22 you choose not to respond to that?
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1       A     I don't recall.

2       Q     Okay.  Let's turn to page 42 of

3 your written direct testimony.  Do you see the

4 bold faced heading in the middle of the page?

5       A     Yes.

6       Q     Could you read that to me?

7       A     "Comcast VP of Programming

8 instructed an SVP of Programming at Adelphia

9 to prevent the launch of WealthTV prior to

10 Comcast's acquisition of Adelphia.

11       Q     Am I correct that there's nothing

12 in your written statement that says anything

13 based on your personal knowledge that Comcast

14 Vice President of Programming, which is

15 referred to as Mr. Dannenbaum, ever called 

16 Adelphia to prevent the launch of WealthTV on

17 Adelphia?

18       A     Can you restate that?

19       Q     Sure.  Is there anything in your

20 written statement -- let me back up.

21             When you refer to Senior Vice

22 President of Programming, are you referring to
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1 Alan Dannenbaum?

2       A     Yes.

3       Q     Is there anything in your written

4 testimony -- let me state that differently.

5             Am I correct that there's nothing

6 in your written testimony based on your

7 personal knowledge that Mr. Dannenbaum ever

8 caused Adelphia regarding the launch of

9 WealthTV on Adelphia?

10             I'm not asking what was in your

11 mind.  I'm asking what was in your statement

12 here.  If you want, it's on page 42 and

13 continues to the next page.

14       A     I did not see Mr. Dannenbaum pick

15 up the phone, and I do not have direct

16 knowledge that he picked up the phone and he

17 made a call to Adelphia.  He --

18       Q     Fine.  Thank you.

19             You don't have any personal

20 knowledge whether Adelphia had its own

21 business reasons for not allowing the

22 substitution of WealthTV for Chronicle on
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1 Adelphia, do you?

2       A     I do not.

3             MR. SOLOMON:  Thank you.  That

4 completes my cross-examination.

5             JUDGE SIPPEL:  We'll wait until

6 the end of everything and then we'll do the

7 redirect; is that?

8             MS. WALLMAN:  Yes, Your Honor.

9             JUDGE SIPPEL:  That's my

10 understanding from this morning.

11             All right.  Then Mr. Beckner.

12             MR. BECKNER:  I think we're at the

13 end of everything.  I have no questions.

14             JUDGE SIPPEL:  Whatever you had,

15 you got it all off your chest before we took

16 a break.

17             (Laughter.)

18             JUDGE SIPPEL:  Thank you, sir. 

19 Thank you.

20             All right.  Then we're ready to go

21 to redirect.  All done. 

22             PARTICIPANT:  Mr. Schonman?
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1             JUDGE SIPPEL:  I'm terribly sorry.

2             MS. MUMAW:  Your Honor, I'd like

3 to ask a few questions if I may.

4             JUDGE SIPPEL:  Absolutely may.

5             FURTHER CROSS-EXAMINATION

6             BY MS. MUMAW:

7       Q     Good morning, Mr. Herring.

8       A     Good morning.

9       Q     I'm Elizabeth Mumaw.  I'm co-

10 counsel for the Enforcement Bureau.  

11             I'd like you to take a look at

12 page 18 of your direct testimony.  Here you're

13 talking about advertising in different

14 magazines, and you mention American Driver and

15 the Frontier magazine on the next page.

16             Are there other magazines that you

17 advertised in?

18       A     Frontier, American Driver.  There

19 is a magazine out of Texas that has something

20 to do with luxury or the title has something

21 to do with luxury that's ran a few ads.  It

22 was done as a courtesy to WealthTV, but that's
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1 it.

2       Q     Just those three?

3       A     Yes.

4       Q     And I'd like to go to pages 21 and

5 22 of your direct.  And I'm specifically going

6 to ask questions about the section on sound

7 check where you list different artists' music

8 that's played.

9       A     Yes.

10       Q     Do you know who the Jonus Brothers

11 are and Miley Cyrus?

12       A     I do.

13       Q     Do you know what demographic they

14 would go to?  Would it be fair to say the

15 demographic will be pre-teen?

16       A     I would think it's really young,

17 yes.

18       Q     Can you turn to page 35?  There is

19 a discussion in the middle of the page where

20 you mention Andrew Brown.

21       A     Yes.

22       Q     Can you tell me your understanding
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1 of what his role is and whether Time Warner

2 with Gary Weld?

3       A     I knew the name Andrew Brown as an

4 iN DEMAND employee when it was mentioned, and

5 I was surprised his name was mentioned at this

6 point.  I didn't realize he was with Time

7 Warner.  My understanding is he had to do with

8 the implementation of VOD.  He actually -- I

9 don't know his title.  I saw him as a

10 technician.  If something needed to be done,

11 it was he was the guy to do it.  He worked I

12 assumed at this point for Time Warner and was

13 involved in VOD, Video on Demand.

14       Q     So he was a Time Warner employee?

15       A     At the time he was represented as

16 a Time Warner employee.  Earlier I knew him as

17 an iN DEMAND employee.  I recognized his name

18 as an iN DEMAND employee.

19       Q     But at the time he was a Time

20 Warner employee.

21       A     I believe so.

22       Q     Okay.  Can you turn to pages 49
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1 and 50, please?  I just want to understand

2 your argument here, and I'll give you a couple

3 of minutes to read it if you need to.  But is

4 what you're saying here that because there are

5 large players they have to carry you?

6       A     No.

7       Q     Can you explain a little bit,

8 please?

9       A     The point that I'm making is that

10 the Defendants control about 45.4 million

11 video subscribers.  Out of the total cable

12 subscribers, there's about 63, 64 million, and

13 I think there's about 97 million video

14 distribution companies, which would include

15 Telcos and DBSes.

16             Without getting distribution on

17 the Defendants, it becomes very, very

18 challenging to get distribution elsewhere.  I

19 think you're held back to an extent.  I

20 acknowledge you can get distribution  and we

21 are getting distribution, but I believe that

22 the other cable companies look toward the
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1 large cable companies for a number of reasons

2 to determine what should go on their line.

3       Q     But that doesn't mean that just

4 because they're so large and have so many

5 subscribers that they have to carry you.

6       A     I agree with that.  They don't

7 have to carry us.

8       Q     I only have one other area to ask

9 you about.  It is Time Warner Exhibit 62. 

10 Sorry.  Cox Exhibit 52.  I'm sorry.

11             MR. COHEN:  Easy to get the Time

12 Warner exhibit out.

13             (Laughter.

14             MS. MUMAW:  Cox Exhibit 52.

15             JUDGE SIPPEL:  You're going to put

16 me on the spot again, Mr. Mumaw.  I've got to

17 do --

18             MS. MUMAW:  I'm sorry.

19             JUDGE SIPPEL:  Fifty-two, ah,

20 right here on top.  This is the one that says

21 "redacted."

22             MS. MUMAW:  Right, yes.  And I'm

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3646

1 asking going to ask a question about the E-

2 mail that starts at the very bottom of page 1

3 for Mr. Herring to John Ghiorzi.

4             THE WITNESS:  yes.

5             BY MS. MUMAW:

6       Q     Now, you say in here that, on the

7 next page, "I realize that your efforts may be

8 minimal as I instructed you to avoid Cox." 

9 Can you explain why you explain why you

10 instructed employees to avoid Cox?  Is it

11 because you didn't think you would get

12 carriage on them, their system, for a reason?

13       A     Yes.  There came a point where I

14 just didn't think that we were going to get

15 fair consideration from Cox, and so they were

16 told basically it's low priority.  Don't go to

17 a system and waste the time unless you're

18 already in the city.  If they went to a city,

19 they had the time, they already made their

20 primary appointments, they would go ahead and

21 visit Cox Systems.  But otherwise, they

22 wouldn't fly out and visit a Cox system just
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1 to visit a Cox system at this point.

2             MS. MUMAW:  Okay.

3             JUDGE SIPPEL:  That's in July of

4 2007; is that correct?  That seems -- that's

5 the way that this happened, you sent this

6 communication?

7             THE WITNESS:  Yes.

8             MR. MILLS:  That's the date of the

9 E-mail.

10             JUDGE SIPPEL:  The date of the E-

11 mail.

12             MR. MILLS:  But not the

13 communication.

14             BY MS. MUMAW:

15       Q     When did you --

16             JUDGE SIPPEL:  Well, you go ahead.

17             BY MS. MUMAW:

18       Q     When was the decision made not to

19 pursue Cox?

20       A     I don't recall the specific time

21 when I came to that conclusion, but it had

22 been made months before this E-mail went out.
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1       Q     Six months, a year?  Do you have a

2 general sense perhaps?

3       A     (Pause.)

4       Q     It was your decision, right?

5       A     It was my decision.  My estimate

6 is at least six months before this E-mail went

7 out they were advised unless they were in an

8 area that they're visiting anyway, don't make

9 special trips out to visit a Cox system.

10       Q     Was that done in writing?

11       A     I don't recall how it was done,

12 but I know it was effectively communicated to

13 them.  They understood it.

14       Q     And you didn't pursue Cox after

15 that?

16       A     Not aggressively.  I mean, there

17 was opportunities to call on a Cox system.  I

18 know there were calls made, but they were more

19 sporadic because somebody was in an area, but,

20 no, we weren't heavily pursuing at that point.

21       Q     Would you say that for all intents

22 and purposes you had given up pursuing Cox?

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3649

1       A     Not completely, but that's pretty

2 much where we're at.  We didn't think it was

3 going to progress.  So we didn't make it a top

4 priority.

5             MS. MUMAW:  I don't have anything

6 further.  

7             Thank you.

8             JUDGE SIPPEL:  Ms. Wallman.

9               REDIRECT EXAMINATION

10             BY MS. WALLMAN:

11       Q     Mr. Herring, with respect to

12 Comcast, if you were making every effort to

13 avoid having to file a complaint, why did you

14 not accept the Chicago offer, at least agree

15 to continue to talk with Comcast?

16       A     Well, there are about three

17 reasons.  One, we weren't -- there were no

18 other terms discussed.  We were still having

19 issues with duration and a bunch of other

20 issues.

21             The offer just in my mind, with

22 the concept of holding us back for one year,
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1 was unreasonable.  It would just restrain us. 

2 I thought they were just trying to avoid a

3 complaint by pacifying us with a very, very

4 small area.  I had been discussing various

5 things with Mr. Bond, including Chicago, and

6 when I found out that the largest system came

7 down to only 40,000 subs and not the two

8 million-plus, I didn't have any confidence in

9 negotiating with him.

10       Q     With regard to Time Warner Cable,

11 why did you turn down the deal that Mr. Cohen

12 described as offered to WealthTV in December

13 2007?

14       A     In September 2007?

15       Q     December 2007.

16       A     December of 2007.  There was no

17 revenue.  It didn't make sense to me and I

18 thought that if we moved forward, they weren't

19 going to launch us ever or there was the

20 potential that they wouldn't launch our

21 services, and we would be in a position where

22 we would never get carriage, never receive
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1 fair consideration.

2       Q     And with respect to the San

3 Antonio high definition video on demand

4 agreement that you had with Time Warner, why

5 did you stop that from renewing?

6       A     We stopped it because we didn't

7 get the linear launches we anticipated.  We

8 were only offering the VOD when somebody

9 launched in linear.  It was seen as a value

10 added complementary service that was free

11 through the term.  The costs associated with

12 it at that time using a Time Warner facility

13 in Los Angeles that was a requirement in order

14 to pitch out were pretty extensive, and those

15 are the primary reasons.

16       Q     You said yesterday in answer to a

17 question from Mr. Cohen that you thought there

18 was a difference between WealthTV's target

19 demographic and its appeal.  What did you mean

20 by that?

21       A     Our target demographic is very

22 easy to identify.  It's 25 to 49 with a male
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1 skew, high in -- high income, try to hit

2 $100,000 and above on annual income.  The

3 appeal is different.  We can have a show that

4 we think is directly targeted at that audience

5 and designed to target that audience and we

6 know it may bring in other people.  Our Wealth

7 on Wales series, although it's targeted at a

8 25 to 49 male skew, we know that it to a small

9 extent will bring in women and to a larger

10 extent, in my opinion, it will bring in people

11 that are younger, and it's going to bring

12 people in that are older.

13             So there's a difference between

14 appeal and what we're targeting.

15       Q     Yesterday you were shown several

16 PowerPoint presentations, Cox No. 23, as an

17 example, if you want to look at it in your

18 stack there.

19             JUDGE SIPPEL:  That's all in the

20 metallic blue cover.  See, I was prepared this

21 time, Mr. Mills.  It's ready to go in case it

22 came back up again.  This is my copy.  Thank
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1 you very much.

2             (Laughter.)

3             JUDGE SIPPEL:  All right.

4             BY MS. WALLMAN:

5       Q     During the course of the

6 examination yesterday your attention was drawn

7 to page 3, again, using this Cox exhibit as an

8 example, in which you referred to

9 WealthTV's --

10             MR. COHEN:  I don't think the

11 witness has the document.

12             MS. WALLMAN:  Okay.  Thank you.

13             MR. COHEN:  Nor do I actually.

14             JUDGE SIPPEL:  Well, this time the

15 Judge has it anyway.

16             (Laughter.)

17             THE WITNESS:  Cox Exhibit 23.

18             JUDGE SIPPEL:  Do you see the one?

19             THE WITNESS:  Yes.

20             MS. WALLMAN:  Okay.  The cover

21 page say Mr. Bob Wilson on it.

22             THE WITNESS:  Yes.
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1             BY MS. WALLMAN:

2       Q     So during the examination

3 yesterday your attention was directed to page

4 3 of this exhibit in which you were referred

5 to the broad appeal of WealthTV.  Why did you

6 put it that way?

7       A     I believe it has broad appeal. 

8 First, the target audience, 25 to 49,

9 encompasses tens of millions of people.

10             JUDGE SIPPEL:  Well, wait.  That

11 doesn't say that on this page.  Are you

12 testifying from the page?

13             THE WITNESS:  It does not.  It's

14 here for a talking point.

15             JUDGE SIPPEL:  Well, let's -- wait

16 a minute.  Well, listen to the question

17 carefully and answer just the question.  Don't

18 veer from this page unless you're directed to. 

19 That's not what -- you know, your lawyer asked

20 you a very specific question about this

21 particular page.

22             THE WITNESS:  I believe you asked
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1 why was it based on this page.

2             BY MS. WALLMAN:

3       Q     Why did you put it that way?  Why

4 did you use those words?

5       A     I believe that the audiences

6 brought the -- when we target the target

7 audience of WealthTV, it also brings in and

8 it's of interest not only to that audience,

9 which I believe to be broad anyway, but it

10 brings in others.  It has appeal to others. 

11 The programming isn't really narrow as other

12 programming, such as ethnic programming, may

13 be.

14       Q     You said yesterday in response to

15 a question from Mr. Cohen that the Defendants

16 may have business reasons for not carrying

17 WealthTV.  What did you mean by that?

18       A     I recognize that there may be

19 business reasons not to carry WealthTV.  I

20 understand that bandwidth is an issue.  You

21 know, that's a possibility.  I don't believe

22 it to be the case.
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1       Q     What do you believe to be the

2 case?

3       A     I believe that --

4             MR. MILLS:  Objection to the

5 extent it's not based on personal knowledge. 

6 Just ask him what he believes, what he's going

7 to argue?

8             JUDGE SIPPEL:  Well, there's a

9 basis for that objection, but I'm going to

10 allow it.

11             MR. MILLS:  Okay.

12             JUDGE SIPPEL:  In the interest of

13 time, and I do want this witness to be able to

14 tell his story on the stand.  You're correct

15 in raising -- I don't have any problem making

16 an objection like that.

17             Go ahead, Ms. Wallman.  You

18 understand the objection, and it's true.  We

19 really are not that much interested in what he

20 was thinking.  It's a question of what he has

21 done in connection with it.

22             THE WITNESS:  When I saw the

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3657

1 launch of Mojo and I understood what was going

2 on at the time, especially with the Time

3 Warner location, along with the other

4 locations, to me it all made sense on why they

5 were taking the positions they were taking,

6 and basically the desire was to insure the

7 success of their own programming, which was in

8 my mind very similar to WealthTV, while not

9 allowing WealthTV to progress.  I believe they

10 were doing that for economic reasons, to

11 protect their channel.

12             BY MS. WALLMAN:

13       Q     Prior to your involvement in this

14 complaint and before you're thinking about

15 bringing a complaint, what, if anything, did

16 you do to understand whether Mojo and WealthTV

17 were competitors?

18       A     I looked at the press release

19 first and I read the press release first.  I

20 saw the categories.  I started thinking about

21 the categories and where we had similar

22 programming in the categories.  I went to the
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1 Web and tried to figure out what their target

2 audience was.  After reading the various press

3 releases and articles, it was clear to me that

4 their self-described target audience was

5 similar.  It was basically exactly identical

6 to what our target audience was:  25 to 49,

7 male skew, affluent type audience.

8             I made the comparisons.  I started

9 watching all of the programming I could find. 

10 I went to the Mojo Website.  I continued to do

11 that over time.

12             MS. WALLMAN:  Thank you, Mr.

13 Herring.

14             Your Honor --

15             JUDGE SIPPEL:  I'm sorry, but will

16 you direct -- what date was that Mojo or

17 whatever -- is it iN DEMAND or is it Mojo, by

18 the way?

19             THE WITNESS:  Both.  The parent

20 company that released the press release on

21 March 19th, 2007 is iN DEMAND.

22             JUDGE SIPPEL:  That's the one that
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1 prompted -- that's the one that kind of

2 launched your thinking, if I can use the word

3 "launched" that way, but that's what -- I

4 mean, you really started to get very concerned

5 for the reasons that you said as opposed to

6 just, well, things are happening.

7             THE WITNESS:  That's correct.

8             JUDGE SIPPEL:  That prompted you

9 to take a whole different view of this.

10             THE WITNESS:  Yes.

11             MS. WALLMAN:  I have nothing

12 further, Your Honor.

13             JUDGE SIPPEL:  What happened to

14 the 40 minutes?  It goes fast.

15             MS. WALLMAN:  I followed your

16 instructions to try to keep it --

17             JUDGE SIPPEL:  Well, I appreciate

18 that very much.  I'm very appreciative of

19 that.

20             MR. COHEN:  Your Honor, I have a

21 few questions on recross in the spirit of

22 being very, very brief.
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1             JUDGE SIPPEL:  How did you get

2 back in that first seat?

3             (Laughter.)

4             MR. COHEN:  Very stealthily.

5             JUDGE SIPPEL:  All right.  Just a

6 few questions.

7                RECROSS-EXAMINATION

8             BY MR. COHEN:

9       Q     Mr. Herring, why research did you

10 provide to Time Warner Cable to demonstrate

11 that you were targeting the 25 to 49 year old

12 men?

13       A     You know, I really don't

14 understand the question.  We self-described

15 our target audience.  We determined what the

16 target audience was ourselves.

17       Q     Did you not understand that

18 programmers sometimes ask for research from

19 cable networks to demonstrate that they're

20 actually describing their demographic

21 correctly?  That's not something you all

22 understand?
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1       A     I think there's a fundamental

2 difference, and the fundamental difference is

3 we determine what our target audience is, and

4 whether we hit that target audience is another

5 story.

6       Q     Right, and in 2004 and 2005 and in

7 2006, when you went to meetings with the

8 Defendants, you gave them no research, did

9 you, to support your claim with respect to a

10 target audience?

11       A     Actually handing them the

12 research?

13       Q     Yes, sir.

14       A     No, we didn't go in and hand them

15 the research.

16       Q     Okay, and you have not provided in

17 the course of discovery in this case any

18 research prior to 2007 that would support that

19 you were reaching a 25 to 49 year old

20 audience, correct?

21       A     I don't believe so.

22       Q     You've never given us any
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1 demographic -- given the defense any

2 demographic information or ratings or anything

3 else that would test the proposition of what

4 your audience is prior to 2007, correct?

5       A     We have given what the target

6 audience is, the intent of the channel, but

7 the actual viewership, no.

8       Q     Now, sir, one or two questions

9 about Mojo, what was in your head.  In 2004

10 you tried to get carriage from Time Warner

11 Cable?

12       A     Yes.

13       Q     Did you try to get carriage from

14 Comcast, Cox and Bright House?

15       A     Yes.

16       Q     Did they turn you down?  Did they

17 carry you in 2004?

18       A     No.

19       Q     Are you claiming that was because

20 of Mojo?

21       A     No.

22       Q     What about in 2005?  Did you try
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1 to get carriage from all of the Defendants?

2       A     Yes.

3       Q     Did they carry you?

4       A     No.

5       Q     Is it your claim that they didn't

6 carry you because of Mojo?

7       A     No.

8       Q     How about in 2006?  Did you try to

9 get carriage from all of the Defendants?

10       A     Yes.

11       Q     Did they carry you?

12       A     No.

13       Q     Did they make that decision

14 because of Mojo?

15       A     I don't know.

16       Q     You don't know.  You don't have

17 any evidence that they do, do you?

18       A     I do not.

19       Q     And in 2007 when you reached your

20 belief, did anyone in Time Warner Cable tell

21 you that the decision that Time Warner Cable

22 made with respect to your network was tied to
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1 Mojo?

2       A     No.

3       Q     Did anyone from Comcast ever tell

4 you that?

5       A     No.

6       Q     Did anyone from Bright House ever

7 tell you that?

8       A     No.

9       Q     Did anyone from Cox ever tell you

10 that?

11       A     No.

12       Q     Did anyone from iN DEMAND ever

13 tell you that?

14       A     No.

15             MR. COHEN:  No further questions,

16 Your Honor.

17             MR. MILLS:  I have about an hour.

18             (Laughter.)

19             JUDGE SIPPEL:  I thought I was

20 getting it from the spokesman.

21             MR. MILLS:  You were.

22             JUDGE SIPPEL:  There's no reason
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1 to ask him any further questions, I'm

2 assuming, Mr. Schonman.

3             MR. SCHONMAN:  Just a minute, Your

4 Honor.

5             JUDGE SIPPEL:  Just one?

6             (Pause in proceeding.)

7             MR. SCHONMAN:  I do have a

8 question or two.

9             JUDGE SIPPEL:  Well, I asked for

10 it.

11             MR. SCHONMAN:  But no documents.

12             FURTHER CROSS-EXAMINATION

13             BY MR. SCHONMAN:

14       Q     Mr. Herring, there was

15 considerable testimony about the availability

16 of cable channels on various systems'

17 capacity, correct?

18       A     Yes.

19       Q     And would you agree that capacity

20 -- that the decision to reject carriage based

21 on capacity is a legitimate business decision

22 by various cable companies?
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1       A     Yes.

2       Q     Now, you testified on redirect

3 that you, meaning WealthTV, ceased negotiating

4 with carriers on, I think, two occasions and

5 also did not renew an agreement on one

6 occasion because of what you described as

7 legitimate business decisions; is that

8 correct?

9       A     I'm just trying to think through

10 it.  I'm not sure I followed the question.

11       Q     Well, let me rephrase it.  On

12 redirect when your counsel asked you questions

13 a few minutes ago, you were asked why you had

14 stopped negotiating with two of the cable

15 Defendants, and I believe you said that you

16 did so based on legitimate, what you

17 considered to be legitimate business

18 decisions.

19       A     Yes.

20       Q     And you were also asked by your

21 counsel a few minutes ago on redirect why you

22 had not renewed a particular agreement with
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1 one of the cable operators, and if I recall

2 correctly, you indicated that that was based

3 on a legitimate business decision; is that

4 correct?

5       A     Yes.

6       Q     Okay.  So you were making

7 legitimate business decisions as were the

8 cable operators; is that correct?

9       A     Yes.

10       Q     That's fair to say?

11       A     Yes.

12             MR. SCHONMAN:  Thank you.

13             JUDGE SIPPEL:  All right.  Does

14 that conclude all of the questions?

15             Ms. Wallman, I think that there's

16 -- well, is there any redirect on what he's

17 been recrossed on here?

18             MS. WALLMAN:  Just a moment, Your

19 Honor.

20             (Pause in proceedings.)

21             MS. WALLMAN:  We're done, Your

22 Honor.
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1             JUDGE SIPPEL:  I have no

2 questions.  You're excused as a witness. 

3 Again, you're not to talk about your testimony

4 with other witnesses from WealthTV who will be

5 coming forward, and I take it that's the

6 experts.

7             MS. WALLMAN:  That's correct, Your

8 Honor.

9             JUDGE SIPPEL:  Have they been in

10 the courtroom?

11             MS. WALLMAN:  No, Your Honor.

12             MR. COHEN:  No, Your Honor.

13             JUDGE SIPPEL:  So until this is

14 over, until your side rests, just don't talk

15 about your testimony.  All right?

16             THE WITNESS:  Just with the two

17 expert witnesses.  Am I clear on that?

18             JUDGE SIPPEL:  Yeah, that's fair. 

19 You can certainly talk about your testimony

20 now with your attorneys because you're not

21 going to be on the stand anymore unless you

22 get called back, but I don't think that's
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1 going to happen.

2             THE WITNESS:  Thank you.

3             JUDGE SIPPEL:  But I'm releasing

4 you from your oath.  You're free to go.

5             THE WITNESS:  Thank you.

6             (The witness was excused.)

7             JUDGE SIPPEL:  Now, who is the

8 next witness?

9             MR. COHEN:  Your Honor, we have

10 two experts waiting now in the room.  There's

11 a Mr. Kersey, who is going to be reasonably

12 brief, and there's Ms. McGovern that will

13 probably take a couple hours, and I think we

14 can get them done this afternoon.  I don't

15 know what Your Honor wants to schedule for

16 breaks and things.

17             JUDGE SIPPEL:  Well, what is it? 

18 Is that noon?  Am I reading that right?

19             MR. COHEN:  Yes, sir.

20             JUDGE SIPPEL:  Well, why don't we

21 come back at 1:15?  

22             MR. COHEN:  Your Honor.

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3670

1             JUDGE SIPPEL:  You go ahead.

2             MR. COHEN:  Your Honor, we'll come

3 back whenever you want, but there are issues

4 with respect to both witnesses and the

5 substitution of testimony.

6             JUDGE SIPPEL:  Oh, yes.

7             MR. COHEN:  That it might be

8 helpful to deal with.

9             JUDGE SIPPEL:  Oh, yes.  Now,

10 before you do that though, what about that

11 question I asked your client about taking

12 those pictures out?

13             MS. WALLMAN:  We would prefer not

14 to.

15             JUDGE SIPPEL:  You want to leave

16 them in?

17             MS. WALLMAN:  Yes, Your Honor.

18             JUDGE SIPPEL:  And your reason is

19 because they're relevant, right?

20             MS. WALLMAN:  They're

21 demonstrative of the programming.

22             JUDGE SIPPEL:  Well, I'm not
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1 trying -- well, they'll stay in if you insist

2 on them staying in, but I'm saying I have

3 indicated to the witness that, you know, the

4 fact that WealthTV had an offering of adult

5 programming that went on later on in the

6 evenings as best we can pin it down, either

7 ten or 11 depending on -- but, you know, there

8 was some slippage in some other markets, but

9 that has nothing to do with these pictures.

10             You're not satisfied that that's

11 enough?

12             MS. WALLMAN:  Well, since you've

13 raised it again, Your Honor, let me talk with

14 my client again, and we'll revisit it, and

15 I'll report to you when we return.

16             JUDGE SIPPEL:  All right.  I

17 really don't want to send those up to the

18 eighth floor unless you're going to make me do

19 it.

20             MS. WALLMAN:  Understood, Your

21 Honor.

22             JUDGE SIPPEL:  So you continue to
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1 talk.  Well, we're going to be on the record

2 this afternoon.  So I don't want to rush your

3 decision.

4             MS. WALLMAN:  Thank you, Your

5 Honor.

6             JUDGE SIPPEL:  Yes, sir, please.

7             MR. COHEN:  Your Honor, we could

8 do this now.  We could do this on voir dire,

9 but let me tell you what the basic problem is

10 with Mr. Kersey, who I understand to be the

11 first witness with Ms. Wallman.

12             We got supplemental testimony from

13 Mr. Kersey on Wednesday night late.  Then

14 yesterday while we were in court we got some

15 tables that were attached to that testimony. 

16 I recall Your Honor's scheduling orders

17 provided that the expert reports would be

18 filed by WealthTV on February 20th.  What Mr.

19 Kersey submitted on February 20th of 2009 was

20 not a new report but testimony that he had

21 submitted, a declaration that he had submitted

22 in 2008 in connection with the proceedings

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3673

1 before the Media Bureau, and that was

2 submitted as expert testimony.

3             He was cross-examined on March

4 30th in his deposition.  There are substantial

5 problems with his testimony which I would move

6 to exclude, which this supplemental testimony

7 is intended to address.

8             First of all, it would have been

9 too late at any point for Mr. Kersey to have

10 fixed.  Mr. Kersey's had been sitting there

11 for a year over a year at the time it was

12 submitted as an expert report, and then it was

13 just resubmitted again on April 6th.  On April

14 6th, they submitted the same expert report,

15 which was the same declaration from 2008.

16             His deposition was taken in March

17 30, on March 30th.  It's a survey tabulation. 

18 It's riddled with problems, which this tries

19 to address.

20             Your Honor, we didn't get a single

21 -- we could have battled this out weeks and

22 week ago.  It was crystal clear to everyone in
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1 the room on March 30th; if it wasn't clear

2 before March 30th, it was certainly clear when

3 we saw Mr. Kersey's materials.  I can't speak

4 for counsel for WealthTV, and not a word was

5 uttered between the time of the deposition,

6 which was a month after his testimony was

7 submitted, and then back-up material was

8 submitted which exposed all of the problems. 

9 There was no effort to correct his testimony

10 before his deposition.  They submitted the

11 same testimony on April 6th, and not a word

12 was uttered, uncharacteristically in this case

13 because counsel, I think, has tried to get

14 along, until we sat here and Ms. Wallman

15 without any notice to any of us said, "Oh, by

16 the way, there's going to be supplemental

17 testimony of Mr. Kersey," and that was on

18 Wednesday night, which came in at ten or 11

19 o'clock on Wednesday night.

20             It is weeks and weeks late, and

21 what we heard from Ms. Wallman in court the

22 other day is they just didn't have the time to
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1 get to it.

2             Your Honor, the original testimony

3 -- let me just say something about this

4 testimony.  The testimony purports not only to

5 redo his work where he now re-tabulates what

6 he did in his prior testimony.  He expands it. 

7 So it used to cover 60 days in 2007.  This is

8 information with respect to people who respond

9 to the Web.  We had a little bit about the

10 comment form with Mr. Herring, and you could

11 submit comments.

12             JUDGE SIPPEL:  Yes.

13             MR. COHEN:  And they tabulated

14 those comments that came in on the Web, and

15 Mr. Kersey's declaration dealt with a 60-day

16 period in 2007, and when I got the backup,

17 when we got the backup in connection with the

18 deposition, we saw that actually Mr. Kersey

19 had been collecting data into very early

20 January of 2008.

21             That wasn't even tabulated by him

22 in connection with his expert work.  So he had
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1 this data in 2008 when he first submitted his

2 declaration.  He had the data when he

3 submitted the expert report in February, and

4 he had the data when they resubmitted his

5 expert report, the declaration as his written

6 testimony, but the testimony only covered the

7 60 days.

8             So now they come in and they say,

9 "We've re-tabulated everything and we've

10 expanded the period beyond the original 60

11 days to cover another 30 or 40 days of

12 results," which he had never done before and

13 could have done in 2008.  This is information

14 he had in his files from December of 2007.

15             And we've had a subcontractor do a

16 second look at it, and I, Mr. Kersey, am going

17 to sponsor that my work has now been confirmed

18 independently by some subcontractor whose name

19 I don't have, whose work I haven't seen, and

20 who I guess from Exhibit A to this report

21 because it says Brian's analysis.  That's what

22 I know about it.  There's some guy name Brian

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3677

1 who purported -- that's not Mr. Kersey -- who

2 purported to do this.

3             And what Ms. Wallman said the

4 other day was they didn't have the time.  You

5 know, Your Honor, Mr. Herring submitted

6 testimony on April 6th that was struck, and in

7 that testimony on page 18, which has now been

8 testimony that was agreed to and withdrawn,

9 but it's relevant to this.  He said, because

10 I wondered what this meant, "We have

11 reconfirmed the information in Mr. Kersey's

12 tabulation work, including the E-mail feedback

13 respondents as necessary to confirm all data

14 fields."

15             So some reconfirmation of Mr.

16 Kersey's work, and Wealth will have to explain

17 to us what it is, was done by April 6th

18 because page 18 of Mr. Herring's original

19 testimony that was submitted on April 6th

20 talked about a reconfirmation of Mr. Kersey's

21 work.  It would have been inappropriate, and

22 we said it was inappropriate for Mr. Herring
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1 to be talking about it, but somebody did some

2 work.

3             So here we are on the 22nd of

4 April, and then on the 23rd of April,

5 yesterday, getting some tables from an expert

6 in an effort to end run what would likely be

7 a motion to exclude Mr. Kersey's testimony,

8 and still will be, on grounds of reliability.

9             What this testimony -- and I don't

10 want to get into the merits.  We can deal with

11 that on voir dire with Mr. Kersey, but Your

12 Honor set very clear rules.  In every single

13 hearing since I got involved in this matter,

14 first before Judge Steinberg and since we

15 appeared before you, Wealth has said,

16 "Expedition, expedition, expedition.  We're

17 ready to go to trial."  And they submitted an

18 expert report that they now want to change. 

19 They submitted testimony with full knowledge

20 of these problems.

21             And on the eve of his testimony

22 with the witness in town, they produce new
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1 evidence.  It's completely inappropriate. 

2 There's one set of rules, Your Honor, that

3 apply to all of the parties, and this doesn't

4 comply with the rules that Your Honor set in

5 this proceeding.

6             JUDGE SIPPEL:  Well, I've got the

7 last order I issued on scheduling, and that

8 came in on April 1st.  It was some revised --

9 I guess it was revised dates.  

10             Witness lists were to be exchanged

11 on the 3rd of April, but does that also --

12             MR. COHEN:  Testimony was

13 exchanged on the 6th, Your Honor.

14             JUDGE SIPPEL:  Right, 6th and 7th. 

15 Well, yes, hearing and written testimony

16 exchanged on the 6th.  That's correct.

17             MR. COHEN:  And what was submitted

18 on the 6th by WealthTV from Mr. Kersey was

19 precisely the same declaration that had been

20 examined on at his deposition.

21             JUDGE SIPPEL:  That's what you

22 relied on for trial preparation purposes.
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1             MR. COHEN:  Of course.  Yes, Your

2 Honor.

3             JUDGE SIPPEL:  All right.  Now let

4 me hear from Ms. Wallman.

5             MR. ROSE:  That was a rather --

6             JUDGE SIPPEL:  I'm sorry.  Mr.

7 Rose.

8             MR. ROSE:  I'm sorry, Your Honor. 

9 I am Mr. Rose.

10             That was a rather lengthy

11 discussion of something we can probably -- we

12 could cover it on cross.  We thought it was

13 simpler to cover it on direct by submitting a

14 document to give Defendant at least a day or

15 two's notice that we had.

16             Mr. Kersey had 100 and something

17 forms.  Those forms were produced to

18 Defendants.  They looked at them.  They asked

19 some questions in his deposition about the

20 forms.  They said, "This guy's named Pat.  Is

21 there a guy named Patrick or is this a woman

22 named Patricia?"
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1             The deposition consists of those

2 kinds of questions.  Mr. Kersey said, "Well,

3 I didn't keep a record of it.  I didn't keep

4 a chart showing whether I put that particular

5 form, Bates No. 136, in this column or that

6 column."

7             So then Mr. Kersey has taken the

8 same forms, and he has gone back and counted

9 them and he's made a new record to show which

10 column he put each form in.  That's exactly

11 what we're talking about here.  It's not --

12             JUDGE SIPPEL:  Is that by

13 agreement of the parties or --

14             MR. COHEN:  No, Your Honor.

15             JUDGE SIPPEL:  Well, let me ask

16 him.

17             Was this something that you just

18 took upon yourself to do?

19             MR. ROSE:  Mr. Kersey brought the

20 forms to us.  I don't believe there was a

21 discussion among -- he brought the

22 retabulation to us.  I believe there were
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1 discussions with counsel for WealthTV, but I

2 don't believe it was discussed with the

3 Defendants. 

4             It's a tabulation.  It's not a

5 complicated things.  It answers questions that

6 he couldn't answer in the deposition:  where

7 did you put this form?  Which column did you

8 put it in?

9             Now he can answer those by looking

10 at the form, at the chart.  I'm sorry.

11             JUDGE SIPPEL:  I mean basically

12 he's a number cruncher.  You're supposed to be

13 able to do that if you're a number cruncher,

14 aren't you?  Put it in the right column?

15             MR. ROSE:  He originally did the

16 tabulation for purposes of an advertiser.  He

17 had been receiving the forms.  A study was

18 done to show whether the people were over 21

19 so they can sell vodka advertisements.  That

20 was the original purpose of the study.  He did

21 the declaration based ont he study back in

22 February.
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1             He has now recounted the forms so

2 he can answer the questions as to which column

3 each form was put in, and that's all this is. 

4 This is just saying, "I went back and

5 recounted them.  So now I can answer your

6 questions that I wasn't able to answer at your

7 deposition."

8             JUDGE SIPPEL:  Well, you're not

9 trying to convince me that that's -- you know,

10 all of that is a difference without a

11 distinction, right?  I mean --

12             MR. ROSE:  Well, now he has got

13 notes to show which column each form got put

14 in at the deposition.  He didn't have those

15 notes.  He's gone back and recounted them. 

16 It's not new evidence.  It's the same count. 

17 It's the same forms.  It's essentially like

18 any paralegal counts something and he didn't

19 have a record of it.  So now he has the record

20 of which column it was put in.

21             Is it new?  Yes, it's new because

22 he didn't have the record before and now he
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1 has the record.  

2             Is it the same data?  Is it the

3 same count?  Yes, it's the same data and the

4 same count.  His opinion is simply I counted

5 them, and this is what I found.

6             JUDGE SIPPEL:  But this is all --

7 this is not making sense to me at all, but I

8 mean, I really am getting a little bit short

9 here, but I think that what you're trying to

10 convince me of -- I mean, this is an expert. 

11 Experts generally testify on things that they

12 prepared with some degree of care.

13             I can't rely on a witness that's

14 fooling around with numbers the night before

15 he gives his testimony, particularly when he

16 had the numbers, you know, a month, two

17 months, three months ago.

18             MR. ROSE:  He did, Your Honor.

19             JUDGE SIPPEL:  Okay.  That's all I

20 need to hear.

21             MR. ROSE:  It's essentially the

22 backup data to the count. Your Honor said
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1 earlier when we were arguing about the

2 particular tabulations that Wealth did

3 internally that we didn't have a witness to

4 sponsor them.  This guy essentially counted

5 the same forms and came up with a similar

6 count.  Your Honor indicated the experts could

7 update and supplement.  That's essentially

8 what he's done.

9             He's answering questions that were

10 asked at his deposition.  We're trying to --

11             JUDGE SIPPEL:  Well, updating

12 something, yeah, if he gets another honorary

13 degree, say, a month before he testifies, we

14 can hear about that, I guess, but you know,

15 you don't start doing numbers two days or a

16 day before that go right to the heart of his

17 testimony.

18             And he's not a custodian.  I mean,

19 he's an expert, being proffered as an expert

20 anyway.  The way you keep arguing, you're

21 almost trying to convince me that I shouldn't

22 pay attention to him as an expert.

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3686

1             MR. ROSE:  Well, frankly, Your

2 Honor, I wasn't planning to try to qualify him

3 as an expert since all he did was count forms.

4             JUDGE SIPPEL:  So he's not an

5 expert.

6             MR. ROSE:  Probably not.  He

7 didn't design the study.  He simply counted

8 forms.  That's really all he's testifying

9 about.

10             JUDGE SIPPEL:  Well, why should I

11 listen to it then?

12             MR. ROSE:  He counted them.  You

13 wanted somebody who actually counted them as

14 opposed to we don't have Mr. Nichels here who

15 counted them.  We do have Mr. Kersey here who

16 counted them.  That's essentially what he's

17 done.

18             JUDGE SIPPEL:  He counted them as

19 of 24 hours ago.

20             MR. ROSE:  He had counted them

21 back in '07.  He was unable to say exactly

22 which column he put the various things in. 
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1 Now he's --

2             JUDGE SIPPEL:  You told me that

3 once before.

4             MR. ROSE:  He's gone back and done

5 that.  That's essentially what he's done.

6             JUDGE SIPPEL:  I don't think we

7 ought to -- I don't think we ought to take --

8 bother Mr. Kersey for his time.  I mean, I

9 think I'd give him a ticket back to wherever

10 he came from.  There's no point in -- the way

11 you are proffering him, there's no point in

12 taking it.  It's just a waste of time.

13             You're not offering him as an

14 expert, and he's not prepared.  He didn't

15 prepare for his testimony.  He didn't have

16 numbers to present, fixed numbers that he

17 could present to the other side in accordance

18 with the schedule, which was very generous.

19             MR. ROSE:  Your Honor, the numbers

20 haven't changed.  What he put on his testimony

21 hasn't changed.  All he's done is he's done

22 the -- he's gone back and looked to see where
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1 he put each form so he can answer those

2 questions.

3             MR. COHEN:  Your Honor, that's

4 incorrect, okay?  And, Mr. Rose, with all due

5 respect, you weren't at the deposition, and

6 you weren't involved in the case then.

7             Mr. Kersey had 180 responses in

8 his original report.

9             JUDGE SIPPEL:  Now, when you say

10 responses you mean --

11             MR. COHEN:  He tabulated 180

12 responses of a 60 --

13             JUDGE SIPPEL:  And that's to the

14 survey that Mr. Herring was inviting --

15             MR. COHEN:  Correct.

16             JUDGE SIPPEL:  -- this form.

17             MR. COHEN:  Right, and he gave us

18 the backup individual analysis.  At his

19 deposition what he learned, apparently, or

20 what Wealth learned was that for large numbers

21 he couldn't actually -- he had to guess as to

22 the sex.  This is about gender.  He had to
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1 guess.  He had included people who did not

2 have WealthTV.  It's purported to be an

3 opinion about what WealthTV viewership was ,

4 and we showed him forms and said, "Boy, this

5 person says he has Time Warner Cable.  Don't

6 you know Time Warner Cable people don't get

7 WealthTV?"

8             So now of that original 180, 50

9 have been thrown out as a result of this

10 exercise.  It's not the same numbers.  One-

11 third of the survey responses that he relied

12 upon at the time of his deposition and which

13 we couldn't check -- the reason they went back

14 to do this and would have been the basis for

15 our motion was he didn't have any records that

16 would allow us.

17             I would say, "Here's a Time Warner

18 Cable person.  Is he in or out of the survey?"

19             "I don't know."

20             "Do you have any records?"

21             "I don't have any records."

22             So they went back and attempted to
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1 create records after he put in  his sworn

2 testimony, and then they said, you know, we

3 have all of these other survey responses for

4 a later period that Mr. Kersey didn't

5 tabulate.  Let's throw those in, too, and then

6 let's get somebody else who's not even here,

7 whose last name we don't know" --

8             JUDGE SIPPEL:  Brian?

9             MR. COHEN:  Brian.  He's going to

10 verify that, too, and Kersey is going to

11 testify about it.

12             Your Honor, this is fundamentally

13 unreliable, and it's a complete waste of time,

14 and it is wrong for Mr. Rose to say the

15 results are identical.  

16             It is true that he had an opinion

17 that 70 percent were once all -- of what he

18 found -- were men, and he continues to say in

19 his new count the 70 percent are men, but he's

20 not counting the same group of people.  He's

21 counting some of the same people.  He has

22 excluded others.  He has added new ones in. I
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1 think it's very fortuitous that he came to the

2 same number.  I'm sure he -- maybe he counted

3 correctly, but that's not what his expert

4 testimony was.

5             This is an effort to say, "I have

6 an unreliable witness who didn't have any

7 backup for his numbers and now can try to

8 provide the backup that was missing," and in

9 fact, has thrown out one-third of his prior

10 responses.

11             JUDGE SIPPEL:  Now, I'll give you

12 a short response to that, Mr. Rose, because

13 I'm getting a little bit short on this one.

14             MR. ROSE:  It's simple.  As Mr.

15 Cohen says, we wanted to show that all of the

16 things he's objecting to don't make any

17 difference.  That's what Mr. Kersey did.  He

18 went back and threw out all of the things that

19 Mr. Cohen objected to, where we couldn't tell

20 the gender, and he said it doesn't make any

21 difference.  The proportion is still the same.

22             JUDGE SIPPEL:  Well, are you
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1 suggesting that, you know, since I'm concerned

2 about this, that maybe we should let the

3 Defendants re-depose him and bring him on in

4 two weeks or something like that if he has

5 been re-deposed?

6             I mean, I'm trying -- I'm asking

7 that --

8             MR. ROSE:  Well, we certainly

9 wouldn't object to a procedure like that, but

10 it's --

11             JUDGE SIPPEL:  Does it make any

12 sense to do that?  Have you ever heard of that

13 being done in a case before?

14             MR. ROSE:  I haven't tried to put

15 in a simple count like this as expert

16 testimony before.  I would normally do it as

17 a simple count of documents because that's

18 what it really is.

19             JUDGE SIPPEL:  Well, look.  What

20 I'm hear -- go ahead.  I'm sorry.  Finish your

21 statement.

22             MR. ROSE:  It's a tabulation. 
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1 It's simply counting the document that were

2 marked with Bates stamps rather than entering

3 each one.  It's a count.

4             JUDGE SIPPEL:  But he hasn't been

5 cross-examined on this count.

6             MR. ROSE:  I'm sorry?

7             JUDGE SIPPEL:  He hasn't been

8 deposed on his count.

9             MR. FELD:  You're right, Your

10 Honor.  Mr. Cohen is right that there is -- I

11 believe that the key question here is the

12 question of prejudice to the Defendants,

13 whether --

14             JUDGE SIPPEL:  And to me.

15             MR. FELD:  And to you.

16             -- whether there is prejudice

17 here.  Our position, just to state it clearly,

18 is that the raw data, the raw data remained

19 the same, but it was set -- the same set of

20 forms; that what he did was to go back and

21 throw out those, after the deposition in an

22 effort to on his own initially to respond to
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1 the deposition is my understanding; he went

2 back to that pool of raw data; that he said,

3 "Yeah, okay.  I'm going to re-sort these based

4 on the objections that were raised and the

5 challenges that were made at the deposition,"

6 to see if his memory was right, if his

7 methodology was right.

8             He threw out those that based on

9 the questions that were asked of him at the

10 deposition were unreliable, and is now

11 prepared to come back here and try to say,

12 well, even if you took out all of the ones

13 that were challenged in the underlying data,

14 that the core testimony from this same raw

15 pool of data remains the same.

16             So the question of the reliability

17 of my initial deposition is, he would say, the

18 things that they challenged me on really

19 didn't matter to my end result.

20             Now, they will have the full

21 opportunity to cross him on this, of course. 

22 They will have the deposition that they

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3695

1 already took in which they can say, "Well,

2 look.  You said this last time and you weren't

3 prepared last time and how can you present

4 this?"  And Your Honor is free to draw the

5 results of that and to weigh whether his

6 effort after the deposition to go back and

7 look at this same raw data pool is at all

8 probative.

9             But we would ask Your Honor that

10 he have the opportunity to come; that he have

11 the opportunity to explain what he did; that

12 we may attempt to try to proffer this as

13 evidence of his activities post deposition to

14 update his testimony.

15             Your Honor can decide that that's

16 unfair and he has to stick with what he put in

17 initially on deposition, but we would ask Your

18 Honor to consider that on the matter of

19 prejudice at least, if the Defendants have the

20 same -- have all of the forms as I understand

21 it, that were used, that they will have the

22 same opportunity to cross-examine him here to
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1 call to light his inconsistent statements, to

2 question his methodologies, and therefore,

3 they will not be prejudiced by this effort by

4 Mr. Kersey to respond to what happened at his

5 deposition.

6             MR. SCHONMAN:  Your Honor, could

7 the Bureau speak to this?

8             JUDGE SIPPEL:  Sure, Mr. Schonman. 

9 Yes, please.

10             MR. SCHONMAN:  I just want to go

11 on the record.  The Bureau has an interest

12 here in insuring that the record is full and

13 complete, and we also would like to make sure

14 that this case is expedited.

15             There's a question here about

16 fundamental fairness.  Your Honor established

17 a procedural schedule where the parties would

18 put forth their direct case exhibits.  The

19 Complainants have the burden in this case. 

20 They put forth -- they exchanged exhibits on

21 a particular date, and it appears to me that

22 what they're trying to do now by putting in
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1 some amended statement is to try to fix

2 perceived infirmities in their direct case.

3             I think if we want to proceed what

4 we ought to do, and if the Complainant wants

5 to continue and put this individual on the

6 stand, he should be able to take the stand

7 along with his original written statement, and

8 he should be cross-examined on that.  But to

9 fix infirmities at this late date, I think

10 it's prejudicial to the Bureau.

11             We just go it the other day, too,

12 and we have to look at it.  We now have the

13 obligation to look at it, to examine it, and

14 to prepare new questions if we feel that's

15 appropriate.

16             JUDGE SIPPEL:  Well, here's where

17 I -- go on, Mr. Beckner, please.

18             MR. BECKNER:  Just very briefly, I

19 think I use the word with consideration.  I

20 think there's some disingenuousness on the

21 part of counsel's suggestion that he's not

22 offering Mr. Kersey as an expert.  In fact he
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1 is.  He's offering Mr. Kersey for the

2 proposition that WealthTV's audience is

3 primarily male.

4             What Mr. Kersey did is he did

5 what's called a report which said, "I did the

6 following things, and this supports my

7 conclusion that the audience for WealthTV is

8 primarily male."

9             Now, as Mr. Cohen said, there's a

10 whole lot of problems with that report, but

11 the deposition of the expert is not supposed

12 to be timed when we take the expert to school

13 and teach him how to do the report the right

14 way so he can come back and do it a second

15 time.

16             And that, in fact, is what he's

17 done.  He's come back with a second report

18 that attempts to remedy, as Mr. Schonman said,

19 his attempts to remedy the defects in the

20 first report.

21             So it seems to me that if we're

22 going to spend any time at all with this
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1 expert that as Mr. Schonman says, he should be

2 put on the stand to try to defend the first

3 report that he submitted in a timely manner.

4             JUDGE SIPPEL:  Well, I've heard

5 enough on this.  Do you have one more thing to

6 say?

7             MR. COHEN:  No, Your Honor.

8             JUDGE SIPPEL:  When Mr. Rose tells

9 me that he's no longer going to proffer him as

10 an expert and that it's just a question of

11 number crunching which he didn't do right the

12 first time, and 24 hours before this he's

13 going to testify; he dumps really the revised,

14 renewed number crunchings; it's absolutely an

15 intolerable situation.  I don't want to see

16 this man.  I want him out of the building.  I

17 have no reason to use -- to take any more time

18 on Mr. Kersey.  It's not fair to him.  It

19 certainly is not fair to him.  I will be a

20 total waste of time to put him on the stand

21 and have him go through what everybody

22 concedes is an inadequacy.
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1             And I think it's an insult to the

2 Commission and me that you'd do that, that you

3 would suggest doing that.

4             So that's where I am.

5             MS. WALLMAN:  Your Honor,

6 certainly no insult is intended.  We're trying

7 to do the best we can with our case, and we

8 apologize for any imposition on the Court's

9 time.

10             JUDGE SIPPEL:  Well, when you've

11 got the Bureau, I mean, the Bureau has even

12 more basis than I have, and they're upset

13 about it.  So you've managed to -- well, look. 

14 I don't need to say anything more.

15             He's not going to testify.  The

16 more important question is when do we want to

17 break for lunch.  Right now.

18             MR. COHEN:  Right now.  Ms.

19 McGovern can take the stand right after lunch.

20             JUDGE SIPPEL:  I think that's a

21 good idea.  It's 12:30.  Am I reading that

22 right?
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1             MR. COHEN:  Yes, Your Honor.

2             JUDGE SIPPEL:  Twelve, thirty. 

3 Let's see.  Quarter to two we'll start with

4 Ms. McGovern, and try and move it along as

5 rapidly as we can.

6             We'll be in recess until quarter

7 of two.

8             (Whereupon, at 12:30 p.m., the

9 hearing was recessed for lunch, to reconvene

10 at 1:45 p.m., the same day.)

11             JUDGE SIPPEL:  On the record.  We

12 have the next witness.  That would be

13 WealthTV.

14             MR. ROSE:  Your Honor, before we

15 get started with the next witness, Mr. Feld

16 would just like to make one point to clarify

17 the record.

18             MR. FELD: Your Honor, if I may,

19 I'm not trying to reopen the ruling.  We fully

20 accept Your Honor's ruling with regard to that

21 because I believe there was some confusion

22 when Mr. Rose said that he was considering
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1 whether or not to attempt to qualify Mr.

2 Kersey as an expert.  I just wish to clarify

3 that we are prepared to proffer Mr. Kersey as

4 an expert.  We are prepared to allow him to be

5 voir dired as an expert.  We are prepared to

6 require him to stick only to his original

7 testimony as it was presented on April 6th. 

8 We understand your ruling to be that because

9 of the discussion about Mr. Kersey and his

10 qualifications and his actions that his

11 testimony is simply no longer credible as an

12 expert or with regard to --

13             JUDGE SIPPEL:  Reliable.

14             MR. FELD:  There's no one reliable. 

15 Excuse me.  You're right.  And I just would

16 like to ask if that is indeed the -- If our

17 understanding on this is indeed correct.

18             JUDGE SIPPEL:  The transcript will

19 speak for itself.  You'll have the transcript

20 fairly soon I think.  But whatever you want to

21 do.  But my ruling is I'm satisfied that I

22 made the right ruling on this.
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1             MR. ROSE:  I understand, Your

2 Honor.

3             JUDGE SIPPEL:  And it's a very

4 unusual -- Well, I don't want to make any more

5 statements about it.  We have a witness

6 sitting on the stand right now. 

7             MR. ROSE:  This witness is Sandra

8 McGovern.

9             JUDGE SIPPEL:  Ms. McGovern, would

10 you stand while I administer the oath please,

11 madam?

12 WHEREUPON,

13                  SANDRA MCGOVERN

14 was called as a witness and, having been first

15 duly sworn, assumed the witness stand, was

16 examined and testified as follows:

17             JUDGE SIPPEL:  Okay.  Make sure you

18 keep your voice up and that's the microphone.

19             THE WITNESS:  Okay.

20             MR. ROSE:  Your Honor, before we

21 get started talking, Ms. McGovern's testimony,

22 there are some sentences that we would like to
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1 withdraw and we've prepared a redacted version

2 withdrawing some of those sentences or we have

3 the original version.  We thought it would be

4 clearer for the Court if we used the redacted

5 version.  But we can go either way.

6             JUDGE SIPPEL:  Redacted.  I know

7 the last thing that I received there were some

8 hand-marked changes primarily I guess not

9 omissions but sentences were deleted.

10             MR. ROSE:  Withdrawing a few

11 sentences from the original version.

12             JUDGE SIPPEL:  Yes, I hear you.  I

13 don't mean to talk all over you.  Well, with

14 the way it is now, I believe you can see

15 what's being taken out or at least I can.  Now

16 if we ultimately want to put in redaction if

17 we receive it and we go through the whole

18 exercise of --

19             MR. ROSE:  Yes, but I'm just asking

20 --

21             JUDGE SIPPEL:  Ultimately you can

22 put it whatever is consistent with the ruling.
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1 That's all I'm going to say about it right

2 now.  So let's get started.

3             MR. ROSE:  Okay, Your Honor.  Thank

4 you.

5             JUDGE SIPPEL:  Does the witness

6 have her written testimony in front of her?

7             MR. ROSE:  I was about to pass

8 those out.

9             JUDGE SIPPEL:  That would be good.

10             (Off the record discussion.)

11             MR. ROSE:  And if Your Honor would

12 indulge us we would like to put on a few

13 minutes of oral summary.  I believe the

14 procedure has been agreed to with some of the

15 other witnesses.

16             JUDGE SIPPEL:  Yes, if you think

17 it's necessary.  As you see fit, but it should

18 be brief because we have the written right

19 here.  This is an expert.  This isn't a

20 narrative.  It's more of a story, but go

21 ahead.  You may proceed.  Your witness.  You

22 read the rule and you understand?
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1             THE WITNESS:  Yes.

2             MR. ROSE:  Ms. McGovern, I'll show

3 you what's been marked WealthTV 148, a couple

4 of your curriculum vitae. 

5                DIRECT EXAMINATION

6             BY MR. ROSE:

7       Q     Do you see that?

8       A     Yes, I do.

9       Q     Do you recognize the document?

10       A     Yes, I do.

11       Q     And what is it?

12             MR. COHEN:  Mr. Rose, just so you

13 know, I don't think the copies that were

14 handed have been marked.

15             MR. ROSE:  Good point.  

16             JUDGE SIPPEL:  What's your next

17 exhibit number?  Let me see.  Mr. Herring's

18 was 144.  I don't know if that helps.

19             MR. ROSE:  Your Honor, the CV was

20 marked 148 I believe and it's already been

21 admitted.  The declaration was marked 145 and

22 I believe it's already been admitted.
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1             MR. COHEN:  No, it has not been,

2 Your Honor.

3             MR. ROSE:  Oh, I didn't put them

4 in.  Okay.

5             JUDGE SIPPEL:  This says admitted

6 in testimony of Sandy McGovern.

7             MR. ROSE:  Oh.  It was --

8             (Off the record discussion.)

9             MR. COHEN:  One fifty-two.

10             JUDGE SIPPEL:  One fifty-two.

11             MR. ROSE:  That is the redacted

12 declaration.

13             JUDGE SIPPEL:  Thank you.  Okay. 

14 So WTV No. 152 for identification.

15             (Whereupon, the document referred

16             to was marked as WealthTV Exhibit

17             No. 152 for identification.)

18             All right.  Do you want to get it

19 identified, sir?

20             MR. ROSE:  I was starting with the

21 CV Exhibit 148.

22             JUDGE SIPPEL:  I thought we were on
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1 152.

2             MR. ROSE:  They're two documents,

3 Your Honor.

4             JUDGE SIPPEL:  And what is the

5 first document?

6             MR. ROSE:  The first is her r‚sum‚.

7             JUDGE SIPPEL:  I see and that's

8 number what?

9             MR. ROSE:  One forty-eight.

10             JUDGE SIPPEL:  Okay.  And this is

11 Sandy McGovern's experience.  I guess it's in 

12 the form of her r‚sum‚ or a curriculum vitae,

13 however you want to characterize it.  How many

14 pages do we have here?  Five pages.

15             MR. ROSE:  Yes.

16             JUDGE SIPPEL:  And the number

17 you're ascribing to it is what now?  Number?

18             MR. ROSE:  Exhibit 148.

19             JUDGE SIPPEL:  Exhibit 148 for

20 identification.  It's identified.

21             (Whereupon, the document referred

22             to was marked as WealthTV Exhibit
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1             No. 148 for identification.)

2             Is there any objection to this

3 coming in?

4             MR. COHEN:  It's already in

5 evidence I believe, Your Honor. If it's not,

6 I have no objection.

7             (The document referred to having

8             been previously marked for

9             identification as WealthTV Exhibit

10             No. 148, was received in

11             evidence.)

12             BY MR. ROSE:

13       Q     My question is simple.  Is this an

14 accurate summary of your experience and

15 education?

16       A     Yes, it is.

17       Q     And did you look at what's been

18 marked now as Exhibit 152?

19       A     Yes.

20       Q     And do you recognize this document?

21       A     Yes, I do.

22       Q     What is it?
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1       A     It is my amended declaration.

2             JUDGE SIPPEL:  The date on it?

3             THE WITNESS:  The date on it is

4 April 23, 2009.

5             JUDGE SIPPEL:  All right.  And if

6 it changes is that the idea to the original? 

7 What's the purpose for coming in April 23rd

8 with an amended?

9             BY MR. ROSE:

10       Q     Ms. McGovern, did you make some

11 changes in the declaration that you signed on

12 the 20th of February?

13       A     Yes, I did.

14       Q     And are those changes reflected on

15 this exhibit?

16       A     Yes, they are.

17       Q     And is the exhibit as changed your

18 statement?  Does it accurately reflect your

19 statement of your testimony?

20       A     Yes, it is.

21             MR. ROSE:  So we proffer this as

22 the statement of the testimony.
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1             JUDGE SIPPEL:  There will be some

2 voir dire in here I'm sure.

3             MR. COHEN:  Yes, Your Honor.

4             MR. ROSE:  I was going to do some

5 expert qualifications and summary, too.

6             JUDGE SIPPEL:  Well, you're

7 offering -- All right.

8             MR. COHEN:  Your Honor, I'm not

9 going to object to Ms. McGovern as an expert.

10             JUDGE SIPPEL:  Is that what -- Does

11 that meet some of your concerns?

12             MR. ROSE:  I was going to proffer

13 her as an expert.  If we don't need to do the

14 qualifications --

15             JUDGE SIPPEL:  Well, we'd like to

16 hear the proffer.

17             MR. ROSE:  The proffer is as an

18 expert in cable television program

19 development, sales and programming for multi-

20 channel distributors and acquisition of

21 programming by multi-channel distributors.

22             JUDGE SIPPEL:  All right.  Now slow
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1 down a little bit.  Cable program development,

2 is that what you said?

3             MR. ROSE:  Cable TV program

4 development.

5             JUDGE SIPPEL:  And?

6             MR. ROSE:  Sales of cable TV

7 programming to multi-channel distributors.

8             JUDGE SIPPEL:  So the cable

9 company, but, yes, it goes beyond that.  I

10 understand what you're saying.

11             MR. ROSE:  And acquisition of

12 programming by multi-channel distributors.

13             JUDGE SIPPEL:  Can I have that last

14 one again?

15             MR. ROSE:  Acquisition of

16 programming.

17             JUDGE SIPPEL:  Oh, I see.

18             MR. ROSE:  Making carriage

19 decisions essentially.

20             JUDGE SIPPEL:  Right.  And she's

21 going to testify to those three areas?

22             MR. ROSE:  Yes, Your Honor.
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1             JUDGE SIPPEL:  All right.  And no

2 objection to Ms. McGovern?

3             MR. COHEN:  Not with respect to her

4 qualifications, Your Honor.

5             JUDGE SIPPEL:  Not respect to

6 qualifications.  All right.

7           DIRECT EXAMINATION (Cont'd.)

8             BY MR. ROSE:

9       Q     Ms. McGovern --

10             JUDGE SIPPEL:  Wait.  That's not

11 fair.  But maybe we should just -- Can we do

12 the voir dire on the changes and then maybe we

13 can --

14             MR. COHEN:  That's what I thought. 

15 Since he had offered I was going to voir dire

16 on the changes.

17             JUDGE SIPPEL:  Yes.  I mean we

18 don't know anything about these changes.

19             MR. ROSE:  I was just going to do

20 the summary of the testimony.  Would you like

21 to do the changes first?

22             JUDGE SIPPEL:  Yes, let's do that
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1 first.  Let's do this.  They don't seem to be

2 too excessive.

3             MR. COHEN:  No, Your Honor, I just

4 want to understand the reasoning.

5               VOIR DIRE EXAMINATION

6             BY MR. COHEN:

7       Q     Ms. McGovern, did you sign a new

8 declaration last night?

9       A     Yes, I did.

10       Q     And you had previously submitted a

11 sworn statement under oath in this proceeding

12 on February 20th, correct?

13       A     Yes, I did.

14       Q     And you were deposed by me on March

15 11th of 2009.  Do you recall that in this

16 case?

17       A     Yes, I do.

18       Q     And by the other Defendants?

19       A     Yes, I do.

20       Q     And when between March 11, 2009 and

21 lat night, did you decide you needed to delete

22 portions of your sworn testimony from
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1 February?

2       A     As I was reviewing all the

3 documents after the deposition and in

4 preparation for trial, I started to rethink

5 about some of the intentions that I had stated

6 in there that were really outside my own

7 knowledge and what I was uncomfortable with in

8 my declaration was making the statement that

9 the Defendants intentionally replicated some

10 of these shows.  Even though I felt they were

11 still strikingly similar in their theme and

12 content, I did want to redact that fact that

13 it was intentional.

14       Q     I understand that you're redacting. 

15 But you understood, did you not, when you

16 signed your original statement on February 20,

17 2009 that you were swearing under penalty of

18 perjury, correct?

19       A     Yes, I do.

20       Q     And when in February of 2009 you

21 signed an expert report if we look at page six

22 please of what's been marked as 152 for
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1 identification.

2       A     Yes.

3       Q     That you had a statement that Mojo

4 copied WealthTV's genres and programming

5 concept and Mojo was not simply branding of

6 iNHD.  Do you see, madam?

7       A     I do.

8       Q     And you swore under oath on

9 February 20th that that was true.

10       A     That was my opinion.

11       Q     And you swore at your deposition

12 that was your opinion when I challenged you,

13 did you not?

14       A     That was my opinion.

15       Q     Okay, and it's no longer your

16 opinion?

17       A     I have rethought through that

18 particular fact in terms of the intent of

19 replicating and I do believe that the shows

20 that I have identified are still strikingly

21 similar, but I don't know what the intention

22 was of any executives involved to absolutely
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1 replicate or copy those programs.

2       Q     My question is slightly different. 

3 Is the statement that you sworn under oath to

4 be true on February 20th still true as far as

5 you're concerned?

6       A     That was my opinion on February

7 20th.  I have reviewed the material and I want

8 to redact that part of it and restate my

9 opinion.

10       Q     Because you no longer believe it to

11 be true, correct?

12       A     Correct.

13       Q     Would you turn please to paragraph

14 11 of Exhibit 152?  You said, "In my

15 evaluation of all the materials referenced in

16 point nine I have concluded that the

17 programming and marketing for Mojo

18 deliberately replicated the concepts, genres,

19 formats and targeted audiences of WealthTV." 

20 Do you see that?

21       A     Yes, I do.

22       Q     And you swore under oath on
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1 February 20, 2009 that that was a true

2 statement, correct?

3       A     That was my opinion at that time,

4 yes.

5       Q     And when I took your deposition on

6 March 11, 2009 you reiterated your opinion as

7 stated in paragraph 11 under oath, right?

8       A     Yes, I did.

9       Q     And it's your testimony under oath

10 today that that's no longer your opinion,

11 correct?

12       A     That's true.

13       Q     Look at paragraph 12.  You are no

14 longer of the opinion that Mojo was a copy of

15 WealthTV, correct?

16       A     I don't believe or I don't know

17 that Mojo intentionally copied the concepts. 

18 I still find them very similar.  I don't know

19 whether or not and I don't want to state it as

20 adamantly because I have reviewed the material

21 again and I don't feel comfortable stating

22 that.
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1       Q     Madam, I understand that you've

2 rethought your opinion.  When you testified in

3 your declaration on February 20, 2009 that

4 Mojo was a copy of Wealth, you believed that

5 that was true, correct?

6       A     I did.

7       Q     And when I deposed you on March 11th

8 when you challenged the basis for you saying

9 it was a copy, you said under oath that

10 someone at Mojo had made a deliberate decision

11 to copy Wealth.  Do you recall that?

12       A     Yes, I do.

13       Q     Do you need to see your deposition

14 or are you remember saying that?

15       A     No, I do recall that.

16       Q     And your testimony today is that

17 Mojo is not -- Someone in Mojo did not make a

18 deliberate decision to copy Wealth, correct?

19       A     I feel that --

20             MR. ROSE:  Objection.  This is the

21 third time you've asked the same question. 

22 There's no need to keep -- It's already in.
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1             JUDGE SIPPEL:  Well, that's not

2 already in.  Mr. Rose, there's been changes to

3 very important testimony.  I'm going to permit

4 the cross examination.  The witness seems to

5 be able to handle the questions.  There is no

6 harassment or anything like that going on and

7 it's going to move it a lot faster if you just

8 hold back.

9             You go ahead, Mr. Cohen.

10             MR. COHEN:  Let me restate the

11 question.

12             BY MR. COHEN:

13       Q     So today whereas of last night when

14 you swore under oath to your new statement it

15 was no longer your opinion that there was a

16 copy, an effort to copy, correct?

17       A     I can't state affirmatively because

18 I don't know that executives made those

19 decisions to deliberately copy the concepts. 

20 I do feel the concepts and genres and themes

21 of many of the shows are very similar at least

22 in pieces from one show to another to the
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1 Wealth, many of the WealthTV signatures shows. 

2 The difference is that I just don't -- I don't

3 know who made those decisions, how those

4 decisions were made, if they were deliberately

5 made.

6       Q     Then, Ms. McGovern, why were you

7 willing to swear under oath on February 20th

8 and again at your deposition on March 11, 2009

9 that in fact someone at Mojo had made a

10 deliberate decision to copy Wealth?

11       A     That was my perception.  It was my

12 belief.  It was my opinion.

13       Q     And it no longer is.

14       A     I don't -- no longer feel strongly

15 enough about that particular intent to say

16 that in my testimony.

17       Q     So it's not true, is it?

18       A     I don't know if it's true or not. 

19 I don't feel strongly enough to say that it's

20 true.

21       Q     Okay.  Let's continue in paragraph

22 12.  You crossed out a part of the sentence
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1 that "The producers at Mojo programming rushed

2 the product to market in deliberate effort to

3 foreclose markets from WealthTV and to use

4 their superior distribution resources to

5 disadvantage WealthTV."  Do you see that?

6       A     Yes, I do.

7       Q     And the Defendants are the four

8 cable companies here, right?

9       A     Yes.

10       Q     And you swore under oath on

11 February 20, 2009 that that statement was

12 correct, right?

13       A     That was my opinion at the time.

14       Q     Did you actually write those words?

15       A     I did actually write those words.

16       Q     And then you defended your opinion

17 under oath on March 11, 2009, correct?

18       A     Yes, I did.  It was my opinion.

19       Q     And now as of last night you have

20 a different opinion, correct?

21       A     Yes.

22       Q     Under oath all three times.
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1       A     Yes.

2       Q     And look at paragraph 12.  Did Mr.

3 Herring review the draft, the original draft,

4 of this declaration with you?

5       A     NO, he did not.

6       Q     He did not.  Did anyone review it?

7       A     No, they did not.

8       Q     Did anyone provide you with a draft

9 or an outline?

10       A     No.

11       Q     Look at the last sentence of

12 paragraph 12.  "I observed that most of the

13 original series with which Mojo launched and

14 marketed aggressively..." and then you said,

15 "were thinly veiled replicas of the series

16 that had been carried on WealthTV for three

17 years."  Do you see that?

18       A     Yes, I do.

19       Q     And that wasn't an opinion.  That

20 was an observation, correct?

21       A     That was -- I think that was an

22 opinion.
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1       Q     That was your observation under

2 oath.

3       A     That was my observation and my

4 opinion.

5       Q     And it was your observation under

6 oath on February 20th.

7       A     It was my opinion under oath.  Yes,

8 it was.

9       Q     Well, do you understand there would

10 be a different standard of truthfulness for

11 opinions and observations?

12       A     I certainly think that I can have

13 a different opinion if I'd studied something

14 even further, had more time to evaluate it and

15 the change my mind about my opinion to

16 something specific like that.

17       Q     Was there anywhere in your

18 declaration that you submitted under oath on

19 February 20th where you informed anyone that

20 you had not had sufficient time to come to the

21 sworn statements that were in your

22 declaration?
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1       A     No.

2       Q     Let's turn please to the other set

3 of changes you made and that's in paragraph

4 23.  Do you see that now?

5       A     Yes, I do.

6       Q     And on February 20, 2009, you sworn

7 under oath that "It is my understanding that

8 WealthTV has made an offer for a remedy which

9 I believe to be extremely fair and reasonable

10 by any industry standards."  Do you see that?

11       A     Yes, I do.

12       Q     And then you believed that to be

13 true on February 20th, correct?

14       A     Based on the knowledge that I had

15 or understanding that I had of the offer or

16 the remedy that was made I believed that to be

17 true.  I don't understand what the remedy

18 that's been offered is because after having

19 reviewed so many documents and having reviewed

20 the briefs I am confused about what the offer

21 was, is and what the rates even are for or

22 were for Mojo.
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1       Q     Let's talk about what you knew when

2 you sworn to this statement under oath.  When

3 you sworn under oath on February 20, 2009 that

4 your understanding that Wealth had made an

5 offer of a remedy which you thought to be fair

6 and reasonable by any industry standards you

7 actually hadn't seen any documents, had you?

8       A     I had not seen the document.  No.

9       Q     That statement that you sworn to

10 under oath in paragraph 23 was based solely on

11 a conversation you had with Mr. Charles

12 Herring, correct?

13       A     That's true.

14       Q     And Mr. Charles Herring had

15 actually not told you what the rate was that

16 he was proposing as a remedy at that time that

17 you swore under oath that the remedy was fair

18 and reasonable by any industry standards,

19 correct?

20       A     My understanding was that the

21 remedy was based on half of the Mojo rate and

22 the distribution would be into only systems
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1 where Mojo had been carried by the Defendants.

2       Q     Let me ask you this question and I

3 think you answered it at your deposition.  I

4 could show it to you.  When you swore under

5 oath that the remedy Mr. Herring was seeking

6 was fair and reasonable by any industry

7 standards did you know how many cents per

8 subscriber Mr. Herring intended to offer to

9 the Defendants as a proposed remedy in this

10 case?

11       A     No, I only had the understanding

12 that it was at half of the Mojo rate.

13       Q     When you swore that Mr. Herring's

14 offer of remedy was fair and reasonable by any

15 industry standards, did you know anything

16 about the terms of carriage under which Mr.

17 Herring and WealthTV were going to propose be

18 adopted in this case?

19       A     No, I did not.

20       Q     When you swore the offer of remedy

21 was fair and reasonable by any industry

22 standards, did you know if Mr. Herring was
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1 going to offer a most favored nation's

2 provision to the Defendants?

3       A      No, I did not, but I has assumed

4 from my background that there would be a most

5 favored nation and I believe we covered that

6 in my deposition.

7       Q     We did exactly and I'm sure you're

8 fully prepared at the deposition.  I'm sure I

9 won't have to take it out of full direct.  I'm

10 sure you're fully familiar with it.  How many

11 years have you been in the cable business?

12       A     Twenty-eight years.

13       Q     Does the price matter to operators?

14       A     Yes.

15       Q     And you were prepared to opine

16 under oath and swear under oath of your

17 signature that an offer of remedy was fair and

18 reasonable without knowing the price?

19       A     I was looking at --

20       Q     Would you answer that yes or no?

21       A     Would you repeat the question?

22       Q     Were you prepared, this is not what
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1 the deposition -- Since you want me to repeat,

2 I'll have to do it.

3       A     Okay.

4       Q     Okay.  After all of your years of

5 experience in the cable business, you were

6 prepared to offer an opinion under oath, that

7 statement, that the offer of remedy that

8 WealthTV was making was fair and reasonable by

9 any industry standards without knowing the

10 price and without knowing the terms of

11 carriage, correct?

12       A     I was basing that opinion which is

13 why I'm no longer comfortable with it -- I was

14 basing that opinion on price and on the

15 carriage in the same Mojo systems.

16       Q     Who had asked you to offer this

17 opinion?  Mr. Herring?

18       A     No.

19       Q     You came to this sentence on your

20 own?

21       A     Yes.

22       Q     And no one had said to you, "Ms.
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1 McGovern, we want you to address in your

2 expert report the reasonableness of the offer

3 of carriage"?

4       A     I was trying to cover what my

5 understanding was Mr. Palmer was going to

6 cover.

7       Q     Okay.

8       A     And it was reflected in some of the

9 documents that Mr. Palmer had intended to

10 cover this and that was why I was trying to

11 cover it.  Otherwise, I would not have put a

12 statement in at all.

13       Q     And now you're confused about what

14 Mr. Herring's offer of remedy is?

15       A     I have now because of being able to

16 see some of the highly confidential documents

17 and reviewing some of the briefs I am confused

18 about all the terms and conditions that are

19 being covered by the Defendants by WealthTV. 

20 And so I am no longer comfortable with making

21 statement because I don't understand what the

22 rates are because I think they are sort of
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1 nebulous within the documents that I've read. 

2 So I don't feel comfortable with that

3 statement anymore.

4       Q     Did you pick up the phone and ask

5 for Mr. Herring to clear it up for you?

6       A     No, I did not.

7       Q     You didn't think you could do that?

8       A     I did not.

9       Q     And you -- How many program

10 agreements have you negotiated in your career

11 on representing one side or the other?

12       A     Hundreds.

13       Q     And you're telling me after

14 negotiating hundreds of agreements that you

15 don't understand what Wealth was proposing

16 with this?

17       A     My understanding from the original

18 conversation with Mr. Herring was that it

19 would be similar terms and conditions to what

20 Mojo's terms and conditions were at half the

21 rate in the same systems.  That was my

22 understanding.
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1       Q     I'm asking you a different

2 question, Madam.  You now -- What brief are

3 you talking about that you read?  WealthTV's

4 brief?

5       A     No, I've read things that I had

6 access to because of the protective order and

7 the highly confidential documents.

8       Q     Okay.

9             MR. ROSE:  Your Honor, I'm going to

10 object again.  Mr. Cohen is cross examining

11 the witness on testimony that isn't in the

12 direct.  It's clearly beyond the scope of the

13 direct.  There hasn't been a single word here

14 in this whole cross examination of things

15 she's not saying.  It's beyond the scope.

16             JUDGE SIPPEL:  It's not.  It's voir

17 dire.  It goes to exactly what the purpose of

18 voir dire is, what did the witness rely upon

19 when she prepared her opinion testimony.

20             MR. ROSE:  He's questioning her on

21 statements she's not making.  She's

22 withdrawing them.
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1             JUDGE SIPPEL:  Well, if you read

2 it, that goes right to the heart of the

3 question.  If you relied upon something that

4 she hasn't stated, then maybe we should find

5 out what that was.  I don't think you

6 understand.  I'm not going to go any further

7 with it.  The rule is on the record.  Let's

8 go.

9             BY MR. COHEN:

10       Q     Ms. McGovern, do you know today

11 what WealthTV's offer of carriage is?

12       A     No, I don't.

13       Q     You didn't review their office of 

14 carriage?  Have you not read Mr. Herring's

15 testimony?

16       A     Yes, I have read Mr. Herring's

17 testimony.

18       Q     Did Mr. Herring's testimony set out

19 the offer of carriage?

20       A     I didn't formally understand what

21 the true offer of carriage was.  I did see in

22 it that there was no most favored nation's
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1 offer and I was surprised at that.

2       Q     Because you know that none of these

3 Defendants would do an agreement in the

4 marketplace without Most Favored Nations,

5 correct?

6       A     Likely that's true.

7       Q     Is there anything else in your

8 sworn statement that's inaccurate?

9       A     I made the changes to my sworn

10 statement that I no longer feel comfortable in

11 my opinion as of today.

12       Q     Would you turn to the page past

13 your signature?

14             JUDGE SIPPEL:  This is after page

15 13.

16             MR. COHEN:  Yes, this is a list. 

17             BY MR. COHEN:

18       Q     The next couple pages are the

19 documents that you relied upon in connection

20 with your original expert report.  Do you see

21 that, Madam?

22       A     Yes, I do.
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1       Q     Are there additional materials that

2 were relied upon today for your testimony?

3       A     I've been privileged to read some

4 of the briefs.

5       Q     I'm asking you a different

6 question.  Are there other materials other

7 than the ones that you disclosed on February

8 20, 2009 that form the basis of the testimony

9 that you intend to give today?

10       A     Other than what I just said, in

11 terms of the briefs and rereading all the

12 documents, no.

13       Q     Did you view additional programming

14 on the network?

15       A     No.

16       Q     So there's nothing.  Have you read

17 any articles?

18       A     No.

19       Q     What are the highly confidential

20 documents that you've now reviewed that are

21 not disclosed on this list, this four page

22 list, of materials or five page list of
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1 materials?

2       A     The briefs including Mr. Herring's.

3       Q     Well, maybe I may not be aware, Ms.

4 McGovern.  I need to know what you mean by

5 briefs.  You read Mr. Herring's testimony.

6       A     Yes.

7             JUDGE SIPPEL:  That's not a brief.

8             THE WITNESS:  Okay.

9             BY MR. COHEN:

10       Q     I just want to know what it is

11 because that's -- Are you relying on that in

12 your testimony?

13       A     No.

14       Q     Okay.

15       A     What I'm saying is that in reading

16 that document and reading the WealthTV,

17 whatever it is, testimony I am confused about

18 what the actual proposed terms are.  So I am

19 not comfortable with that last statement at

20 the end of my declaration.

21       Q     And I'm sorry.  Maybe I'm confusing

22 you.  I'm now not focused on paragraph 23.  I
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1 want to see if this amended  testimony is

2 actually complete.  I understand what are your

3 terms of withdrawal.

4       A     Yes.

5       Q     My question now is in February and

6 prior to your deposition you gave us a list of

7 all the materials that you reviewed and relied

8 upon in connection to your expert report,

9 correct?

10       A     Yes, I did.

11       Q     So you have a group of electronic

12 source materials on that first page, right?

13       A     Yes.

14       Q     And down at the bottom, number 16,

15 that's wetmachine.com?

16       A     Yes.

17       Q     Is that Mr. Feld's blog?

18       A     Yes, it is.

19       Q     And then beginning on the third

20 page because you're going to testify about

21 programming, you have some comparisons you

22 drew about programming and you have a list of
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1 all of the WealthTV shows that you viewed and

2 all of the Mojo shows, correct?

3       A     Yes.

4       Q     My question is have you watched

5 anything else since the time you swore to this

6 declaration.

7       A     No, I have not.

8             MR. COHEN:  Your Honor, I think

9 there are some questions of credibility to say

10 the least.  I mean reliability for an expert. 

11 I mean if he wants to admit it I will continue

12 to cross examine.  I'm not going to try to

13 keep it out of the record, but --

14             JUDGE SIPPEL:  Let me just ask a

15 question.  The thrust of the -- really the

16 bottomline if I can use that term of what your

17 testimony is, you know, its point is that upon

18 your subsequent review leading up to

19 yesterday, the 23rd, what you have read and

20 studied and all whatever has confused you to

21 the point that you're not sure about what the

22 numbers should be, what's the bid.  I know
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1 it's not really, but the appropriate rate

2 should be and what the appropriate carriage

3 should be.

4             THE WITNESS:  That part is true. 

5 I don't feel comfortable with making a

6 statement about the appropriate rate should be

7 and what the appropriate terms of carriage

8 should be because it's a much more expansive

9 question.

10             JUDGE SIPPEL:  Well, I hear you

11 there.  But what was your retained -- 

12 Usually, when experts are retained, there's a

13 specific mission, if you will, or a specific

14 purpose.  What were you supposed to give your

15 opinion on?

16             THE WITNESS:  I was giving my

17 opinion on the comparison between Mojo and

18 WealthTV and the similarity and how it would

19 have effected the carriage decisions by the

20 Defendants for carrying WealthTV versus

21 carrying their own affiliated channel.

22             JUDGE SIPPEL:  That was the purpose
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1 for your being retained.

2             THE WITNESS:  Yes.

3             JUDGE SIPPEL:  Well, what about --

4 So in what capacity were you testifying to

5 with respect to the rate and the terms of

6 carriage?

7             THE WITNESS:  I was responding to

8 the fact that I was supposed to cover the

9 points that Mr. Jedd Palmer's declaration

10 would have covered and I was responding to

11 that and that was the reason I had that

12 particular aspect in my declaration.

13             JUDGE SIPPEL:  So you don't feel

14 that you were retained as an independent

15 expert and consulted independently to give an

16 opinion on the appropriateness of the rate

17 and, let me finish, and rate of carriage.  Now

18 you think it was a remedy.  This case, this

19 matter, got to the remedy stage.

20             THE WITNESS:  The rate of carriage

21 was never --

22             JUDGE SIPPEL:  Okay.  But can you
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1 answer my question?  I'm talking about the

2 terms of your being retained.

3             THE WITNESS:  The terms of --

4             JUDGE SIPPEL:  What did you think

5 you -- You're lending your professional

6 reputation on the line.

7             THE WITNESS:  Yes.

8             JUDGE SIPPEL:  To testify, to give

9 an opinion, as to something.

10             THE WITNESS:  Yes.

11             JUDGE SIPPEL:  And the something,

12 does the something include an appropriate rate

13 or what you think would be an appropriate rate

14 and terms of carriage as a remedy?  Yes or no.

15             THE WITNESS:  That was not -- I did

16 not perceive that as a critical piece.

17             JUDGE SIPPEL:  I didn't ask if it

18 was a critical piece.  Was that within --

19             THE WITNESS:  That was not the

20 directive.

21             JUDGE SIPPEL:  Was that -- So as

22 far as you're concerned, your testimony here
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1 is that you were not retained for the purpose

2 of giving an opinion on appropriate rate in

3 terms of carriage?

4             THE WITNESS:  I was not.

5             JUDGE SIPPEL:  All right.  The only

6 thing that you were hired as an expert for was

7 comparison of the program.

8             THE WITNESS:  And the impact on

9 decisions by the Defendants, how that

10 comparison and, in my own words, how the

11 perception of the programming might have

12 impacted the decision of the Defendants in

13 choosing their own affiliated channel, Mojo,

14 over an unaffiliated channel, WealthTV.

15             JUDGE SIPPEL:  Now had you ever

16 testified as an expert before?

17             THE WITNESS:  No.

18             JUDGE SIPPEL:  Have you ever

19 rendered an opinion on that issue as you have

20 just framed it here?

21             THE WITNESS:  No.

22             JUDGE SIPPEL:  So this is your solo
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1 flight so to speak.

2             THE WITNESS:  Yes.

3             JUDGE SIPPEL:  This is it.  Okay. 

4 Now there is one other question and you

5 testified that you did make these changes

6 because you realized you had a kind of an

7 epiphany if you will that after looking at the

8 matter deeper, more reflection, early

9 documents, briefs, testimony that you couldn't

10 go there.  You could not reach that conclusion 

11 that was deliberately in effect a copy.

12             THE WITNESS:   That is correct.

13             JUDGE SIPPEL:  The Defendants

14 deliberately copied WealthTV's programming. 

15 You could not reach that conclusion any more.

16             THE WITNESS:  I could not reach

17 that conclusion that people sat in a room and

18 said that they were deliberately going to copy

19 these, the WealthTV's programs.  I think they

20 are still strikingly similar for whatever

21 reason and there are many, many shows and

22 examples of that, but I cannot after not only
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1 reviewing all this material again as well as

2 the other exhibits from my deposition.  So I'm

3 sorry.

4             JUDGE SIPPEL:  Okay.

5             THE WITNESS:  Those are additions

6 to this list now that we've talked about that

7 because I had not added those to this list.

8             MR. COHEN:  Thank you and I

9 understood that you'd not seen these before. 

10 Thank you.

11             THE WITNESS:  So the exhibits that

12 Mr. Cohen presented at the deposition, at my

13 deposition, that I had not seen before have

14 also made me feel uncomfortable with stating

15 that people sat in a room and said, "We are

16 deliberately going to copy these WealthTV

17 programs."

18             JUDGE SIPPEL:  Now before -- And

19 you did this review and this reanalysis for

20 period of time to what period of time?

21             THE WITNESS:  From, you know, my

22 deposition was March 11th of this year.
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1             JUDGE SIPPEL:  Yes.

2             THE WITNESS:  So in the last,

3 roughly, in the last month.

4             JUDGE SIPPEL:  And when did you

5 start this rethinking process?  Was it right

6 after the deposition?

7             THE WITNESS:  No, it was after I

8 got the copy, excuse me, the transcript of my

9 deposition, copies of the exhibits that I had

10 not had prior to the deposition, so after

11 that.  So it was certainly not March 12th.  It

12 was after I had access to those additional

13 documents.

14             JUDGE SIPPEL:  Usually it takes

15 about ten days for a transcript to go out for

16 signature.  Is that about right?

17             THE WITNESS:  That sounds about

18 right.

19             JUDGE SIPPEL:  All right.  So at

20 some point, you decided -- You got up from

21 your study or whatnot and said that "I can't

22 go any further on this.  But up until that
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1 time, you were prepared -- Up until the time

2 of even through your deposition, you were

3 prepared to testify as you had original

4 drafted this, that is, without the deletions

5 that you're making today.

6             THE WITNESS:  And I'm still

7 prepared to testify other than deletions.

8             JUDGE SIPPEL:  I understand that. 

9 I'm not asking that question.  I'm saying what

10 you've deleted you were prepared to go forward

11 and testify to even after your deposition.

12             THE WITNESS:  Yes.

13             JUDGE SIPPEL:  And you were not

14 concerned that it might be misleading or that

15 you might not quite have all of the evidence,

16 if I will, here, economic evidence, whatever

17 you consider that would support that

18 conclusion.

19             THE WITNESS:  I felt comfortable in

20 my position and then I obviously knew that I

21 needed to review all of the documents again.

22             JUDGE SIPPEL:  What would be
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1 obvious?  This is what I'm having trouble

2 with.  You obviously knew.  We go through a

3 whole lot of hypotheticals as to why you would

4 obviously.  Somebody came in and showed you

5 something.  Somebody called you and said, "Had

6 you looked at this?"  Or somebody called you

7 and said, "Be careful where you're going on

8 that because..." There's a lot of ways in

9 which you can obviously rethink things.  But

10 what was it that you made you rethink it?

11             THE WITNESS:  The reason I say

12 obvious is because I wanted to reread, review,

13 the material again.  I would do that just in

14 preparation.  It was not -- It wasn't as if it

15 were an epiphany.  I mean I would --

16             JUDGE SIPPEL:  That's my word.  I

17 didn't mean to --

18             THE WITNESS:  I would always do a

19 re-review of this kind of material for a

20 situation of this importance.  So I took all

21 the material that I had access to and I asked

22 Ms. Wallman to send me the exhibits that I did
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1 not have that Mr. Cohen had presented at the

2 deposition because I didn't have those

3 exhibits.  I had only seen in some cases just

4 one page from each one of the exhibits.  So,

5 of course, I wanted to review what were the

6 exhibits that were used in my deposition by

7 the opposing counsel.

8             JUDGE SIPPEL:  All right.  I

9 understand.  I understand you.  Now you've

10 said that that's what you would normally do

11 that anyway in preparation -- But you had not

12 testified before?

13             THE WITNESS:  I would normally do

14 that for anything of any importance.  I'm a

15 professional.  That's what I do.  If I had a

16 big presentation and if I had a major meeting,

17 I would review the materials again after a

18 five or six week period of time between the

19 two situations.  Of course, I would review

20 those again.  I mean that's just what I do.

21             JUDGE SIPPEL:  And this is

22 particularly true after a deposition when you
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1 were for the first time shown other materials.

2             THE WITNESS:  Absolutely.

3             MR. COHEN:  Your Honor, I actually

4 have one or two more things.

5             JUDGE SIPPEL:  Well, I'm not --

6             MR. COHEN:  When you're done, Your

7 Honor.

8             JUDGE SIPPEL:  I just want to be

9 sure that --

10             MR. COHEN:  Obviously when you are

11 done.  I thought you were done --

12             JUDGE SIPPEL:  One other thought

13 that I want to get.  I'm sorry.  Let's see. 

14 Well, that's fine and I apologize for using

15 that term "epiphany."  I'm not asking you if

16 you had adopted it.  I'm trying to short-hand

17 let you know what my question is and you've

18 answered that.  Thank you, Madam.

19          VOIR DIRE EXAMINATION (Cont'd.)

20             BY MR. COHEN:

21       Q     Ms. McGovern, there was something

22 I didn't understand and if you could clarify
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1 your response to the Judge's question that is

2 part of my voir dire.  The exhibits that I

3 showed you that you just said, that you were

4 just discussing, with His Honor, those were

5 documents that came out of WealthTV's files,

6 correct?

7       A     I don't know where they -- I don't

8 think all of them did because there was one

9 from Stacy Gray.

10       Q     Right.  Some of the exhibits you

11 said you had one page.  They were

12 presentations made by WealthTV, the various

13 distributors and advertisers and we didn't

14 pull any decks that I showed you at your

15 deposition, correct?

16       A     Yes, but I had not seen that

17 before.

18       Q     Right, because Mr. Herring had not

19 provided it to you, correct?

20       A     I had not seen that, no.

21       Q     Well, all of the information that

22 you've got at the time you swore under oath on
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1 February 20, 2009 that your opinion was true

2 was given to you by Mr. Herring, correct?

3       A     No.  I mean --

4       Q     Let me ask you a better question

5 and you're absolutely right.

6       A     Okay.

7       Q     Mr. Herring, for example, had given

8 you one page from a deck to Comcast, correct?

9       A     He gave me the whole deck of

10 Comcast.

11       Q     The Comcast deck.

12       A     Yes.

13       Q     And you didn't know until the

14 deposition that there were decks presented to

15 other distributors that did not have the same

16 information as the Comcast deck, correct?

17       A     There are always differences,

18 almost always, in decks that are presented to

19 different distributors that you customize a

20 deck -- I think we covered this in the

21 deposition.  You customize a deck to resonate

22 with your audience.
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1       Q     I'm making a slightly different

2 point.  My point is that Mr. Herring had given

3 you one deck because he wanted you to see a

4 slide about this hard, thin -- of the network,

5 right?

6       A     He did, but it was also a very

7 similar deck to what I had recalled at Voom

8 seeing at Voom which I no longer had access to

9 the deck.  But it had stood out in my mind,

10 several of the pages that were similar to the

11 Comcast deck.

12       Q     And what you didn't know until your

13 deposition was that there were other decks

14 presented by WealthTV that Mr. Herring had not

15 given you, correct?

16       A     That's true.

17       Q     And one of the reasons you were

18 uncomfortable, you're now uncomfortable, and

19 you're retracting your opinion about

20 deliberate copying is I showed you a

21 declaration at your deposition that was put

22 into this proceeding a year or so before you
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1 testified in which someone from iN DEMAND

2 denied under oath, a woman named Stacy Gray,

3 that there had been any deliberate copying,

4 right?

5       A     Right.

6       Q     And Mr. Herring had not given you

7 in connection with your declaration a copy of

8 a declaration from iN DEMAND in which iN

9 DEMAND had denied that there had been copying,

10 correct?

11       A     That's correct.

12       Q     So the reason that you're

13 uncomfortable now is a document that Mr.

14 Herring had access to had not been shared with

15 you until my deposition, correct, our

16 deposition?

17       A     That document as well as the deck 

18 as well as also just my own rethinking and

19 looking at the schedules again.

20             MR. COHEN:  Your Honor, again I

21 think I'll pursue it, go further, on cross

22 examination.
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1             JUDGE SIPPEL:  That's fine.  Are

2 there any other questions from the defense

3 side on this voir dire question?

4             MR. MILLS:  No, Your Honor.

5             JUDGE SIPPEL:  No.  Mr. Schonman.

6             MR. SCHONMAN:  No, sir.

7             JUDGE SIPPEL:  Mr. Rose.

8             MR. ROSE:  Yes, I was hoping to get

9 to the things that we are trying to put into

10 evidence.

11             JUDGE SIPPEL:  Are you going to

12 tender her testimony now in light of what

13 she's testified to about how she came?

14             MR. ROSE:  Yes.  I had done that

15 and I think Mr. Cohen after his cross some of

16 the things she's not saying he said he doesn't

17 object to the testimony that she is putting

18 in.

19             MR. COHEN:  Your Honor, I don't

20 really think we need to have that kind of tone

21 here.

22             JUDGE SIPPEL:  I agree.  But I'm
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1 trying to not start brush fires.  Just be a

2 little bit respectful to what other people are

3 doing here, Mr. Rose.  You know, you have a

4 tone to you, a little bit of sharp edge, that

5 maybe this is we've all been working hard. 

6 But I don't want to be sitting here lecturing

7 people.  That's not right.

8             I am going to -- This is received

9 in evidence at this time and as the witness's

10 -- I'm sorry.  WTV NO. 152.

11             (Whereupon, the document marked as

12             WealthTV Exhibit No. 152 was

13             received into evidence.)

14             It's in evidence.  You've completed

15 tendering your witness.  Can she now be cross

16 examined, Mr. Rose?

17             MR. ROSE:  I was actually to do the

18 summary if Your Honor would indulge me.

19             JUDGE SIPPEL:  Yes, sir.  I will

20 indulge you and you may do the summary.

21             MR. ROSE:  Thank you, Your Honor.

22             JUDGE SIPPEL:  This is direct
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1 questioning then.  It's not leading questions. 

2 This is direct.

3             MR. ROSE:  I will do my best.

4             JUDGE SIPPEL:  I know it's hard. 

5 Do what you can.

6           DIRECT EXAMINATION (Cont'd.)

7             BY MR. ROSE:

8       Q     Ms. McGovern, based on your

9 experience in the industry, what are the most

10 important factors a programming executive for

11 a multi-channel distributor is likely to

12 consider in choosing networks to provide

13 programming for cable TV systems?

14             MR. COHEN:  Your Honor, I'm going

15 to object because I think it's beyond the

16 scope of the testimony.  I don't see anything

17 in the direct testimony in which she offers

18 that opinion.  It was just amended last night.

19             JUDGE SIPPEL:  What's the opinion

20 that you're trying to elicit, Mr. Rose?

21             MR. ROSE:  We just qualified her as

22 an expert on acquisition of programming by
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1 multi-channel distributors.  I'm asking her

2 simply what factors do multi-channel

3 distributors consider when acquiring

4 programming.

5             MR. COHEN:  My objection, Your

6 Honor, is different.  A summary of testimony

7 and these are summary questions should

8 summarize something in the written direct

9 testimony.

10             JUDGE SIPPEL:  Yes, that's a good

11 point.  You really -- The testimony itself is

12 the testimony.  I mean that stands on its own

13 or should be able to stand on its own.  What

14 you're asking to do I thought was to direct

15 the witness with a few questions to give us

16 the overview of what this testimony is going

17 to be.  She's already done quite a bit. 

18 Actually, she's already done a significant

19 part of that by giving us the three legs on

20 the stool that she's prepared to testify to,

21 program development, sales and acquisition.

22             So what I'm trying to say is that's
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1 what you're limited to.  You're not -- Let's

2 get to the cross examination as soon as we can

3 please.

4             Go ahead, Mr. Rose.  Try it again.

5             BY MR. ROSE:

6       Q     Ms. McGovern, you were employed by

7 an entity known as Voom, were you?  I'm sorry. 

8 Were you employed by an entity known as Voom?

9       A     I was an executive consultant and

10 acting executive vice president of programming

11 for Voom?

12       Q     And what was your role as an acting

13 senior vice president for Voom?

14       A     It was to acquire the channels for

15 the Voom distribution platform meaning to do

16 the affiliate deals with the channels that we

17 wanted to carry.

18       Q     And did you become familiar with

19 WealthTV in that capacity?

20       A     Yes, I did.

21       Q     When did you first become aware of

22 this program?
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1       A     I met with Charles Herring and this

2 is my recollection that it was the summer of

3 2003 and I met with Charles and two of his

4 affiliate sales people.

5             JUDGE SIPPEL:  Now is this in her

6 direct testimony?

7             MR. ROSE:  Yes, Your Honor.

8             JUDGE SIPPEL:  Why do we have to

9 repeat it here?  I thought you were giving an

10 overview.  That was my last instruction to

11 you.

12             MR. ROSE:  Well, I'm trying to get

13 to the overview by showing how she knows

14 things that we can have her say to that.  It

15 shouldn't take too long. 

16             JUDGE SIPPEL:  Well, it should be

17 clear from her written testimony.  But I

18 thought that maybe you were just trying to lay

19 the groundwork for the frame within she's

20 going to answer specific questions.

21             MR. ROSE:  It's really only two or

22 three questions.
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1             JUDGE SIPPEL:  Go ahead.

2             BY MR. ROSE:

3       Q     Have you in your -- To shortcut it,

4 let's talk about when you were at Voom and

5 since then.  Have you formed an opinion as to

6 the kind of audience WealthTV would appeal to?

7       A     I do recall when WealthTV's

8 original deck which was very similar to the

9 one that I saw for Comcast that there were a

10 number of slides that brought up specific

11 programming genres that were targeted to a 25

12 to 49 year old affluent male and the reason

13 that impressed me and also is something that

14 I recall was because Voom was intended to be

15 the carrier of the most high definition

16 channels possibly available.  We had a

17 satellite that had the capacity to carry them.

18             MR. COHEN:  Your Honor, I'm going

19 to move to strike that testimony and let me

20 explain why.  I'm sorry to do this, but I

21 think it's important.  Ms. McGovern was

22 retained to replace Mr. Palmer.  Your Honor
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1 make it quite clear in his ruling allowing her

2 to substitute that she would be restrictive to

3 the four corners of Mr. Palmer's testimony and

4 we've given some leniency.

5             But her personal history with

6 WealthTV which is factual testimony, not

7 expert testimony, it's not testimony that

8 would have been given by Mr. Palmer.  And if

9 Mr. Palmer were here, he wouldn't be

10 testifying about a presentation made to him in

11 2003.  

12             So again, if she wants to get on to

13 her opinions, I'm fine with that.  But she's

14 attaching some links to the opinions through

15 some experience which she undoubtedly had but

16 was outside of the confines as I understood

17 Your Honor's order.

18             JUDGE SIPPEL:  Well, yes, it is. 

19 And I wouldn't have much problem with this if

20 there was just a question with respect to, you

21 know -- Again it's this general introduction

22 type of testimony.  You said you were in the
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1 industry for 28 years.  What do you do over

2 the 28 years?

3             THE WITNESS:  The first 12 years,

4 Your Honor, I was over affiliate sales groups

5 which are the groups that represent channels

6 to sell the programming to the cable MSOs and

7 to the direct broadcast providers that will be

8 carried on their platforms to their

9 subscribers.  So I ran the affiliate sales

10 teams for three different companies for 12

11 years.

12             JUDGE SIPPEL:  What were the

13 companies?

14             THE WITNESS:  Rainbow Programming

15 Services which is owned by Cablevision, The

16 Weather Channel which was owned by Landmark

17 Corporation which is now Weather Channel is

18 owned by NBC, and Discovery Channel.  I was

19 the first head of affiliate sales of The

20 Discovery Channel.  So I represented all those

21 companies for the first 12 years.

22             After that, then I was the
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1 President and COO of a Canadian company that

2 was bringing two channels --

3             JUDGE SIPPEL:  What is the COO?

4             THE WITNESS:  Chief Operating

5 Officer that intended to bring two Canadian

6 channels into the U.S. for distribution and

7 that role I evaluated programming.  I bought

8 and sold -- Well, I actually bought

9 programming and by now I don't mean channels

10 of programming at this point.  I was the

11 President of a channel and we were buying new

12 programming to reprogram those channels to

13 make them more suitable for U.S. audiences

14 because they were Canadian audiences prior to

15 that.

16             After that, I became the Founding

17 President of National Geographic Channels

18 worldwide and in that role I did the original

19 business plan for the National Geographic

20 Channels and took the company, took the

21 channel, into all around the world and into 60

22 different countries.  In that role, I and
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1 people who worked for me and reported to me

2 bought programming to put onto the channels

3 internationally.

4             So they bought American product as

5 well as European product.  They bought product

6 to put onto the channels.  We scheduled the

7 programming.  We rated the programming.  So I

8 was heavily involved in programming in that

9 role.

10             Since the year 2000 I have been an

11 independent consultant and I've done a number

12 of different things all having to do with the

13 world of cable and satellite distribution. 

14 What -- The most significant I think to this

15 trial was the role in which I was executive

16 vice president of programming for a DBS

17 provider called Voom and that was --

18             JUDGE SIPPEL:  But that's before

19 your consulting ship started.

20             THE WITNESS:  No, that's within my

21 consulting.

22             JUDGE SIPPEL:  Within your
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1 consulting?

2             THE WITNESS:  Yes.  I was still a

3 consultant.  I was asked to come on staff as

4 an executive.  I chose not to.  I wanted to --

5 I was moving to New Mexico.  I didn't want to

6 live on Long Island.  A big difference.  And

7 so I ended up saying that I would take the

8 role as a consultant, but my business cards

9 said "Executive Vice President of

10 Programming."         

11             JUDGE SIPPEL:  All right.  And V as

12 in Victor, V-O-O-M?

13             THE WITNESS:  It's V-O-O-M.  Yes,

14 sir.

15             JUDGE SIPPEL:  All right.  I think

16 that's good enough.

17             MR. ROSE:  Just can I ask her to

18 summarize some of her opinions if you don't

19 mind, Your Honor?

20             JUDGE SIPPEL:  Her prior opinions

21 do you mean?  She said she's never testified

22 before.
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1             MR. ROSE:  The opinions in her

2 testimony.

3             JUDGE SIPPEL:  Well, that's there. 

4 The testimony is there.  She'll just

5 restating.  I mean actually that's you're

6 inviting her to a very troubled area.  I think

7 Mr. Cohen has probably enough for cross

8 examination.  Don't give her more.  That would

9 be my advice anyway.

10             Let's leave it as this and let's go

11 forward.  In the interest of time, I mean I

12 have to make some of these managerial

13 decisions and that's one of them.  I'm

14 satisfied that she's ready to go.

15             Mr. Cohen, are you going to start?

16             MR. COHEN:  Yes, Your Honor.

17                 CROSS EXAMINATION

18             BY MR. COHEN:

19       Q     Madam, would you turn to paragraph

20 13 of your amended testimony, Exhibit 152?  Do

21 you have that in front of you, Madam?

22       A     Yes, I do.
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1       Q     On page seven, right?

2       A     Yes.

3       Q     And you say that, "Mojo's

4 acknowledged target demographic upscale men

5 ages 25 to 49 was clearly identified in the

6 original presentations made to cable and

7 satellite operators by WealthTV in the period

8 prior to Mojo's launch."  Do you see that?

9       A     Yes.

10       Q     How many such presentations had you

11 seen in February 2009 when you swore to this

12 statement?

13       A     I had not seen any presentations. 

14 I had seen the websites and the way it was

15 being represented on the websites.  I had not

16 seen a presentation.

17       Q     You may be misunderstanding my

18 question.  I'm not talking about Mojo.  The

19 point that you're making in this -- Am I

20 wrong?  Are you making the point in this

21 paragraph that both Mojo and WealthTV each

22 have a target demographic of 25 to 29 year old

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3768

1 men?

2       A     I'm making the point that they seem

3 to have in 2004 and based on the things that

4 I saw in the Mojo marketing materials and the

5 website it was the same targeted demographic.

6       Q     Right, but now I'm talking about

7 Wealth.  I'm not talking about Mojo.

8       A     Okay.

9       Q     How many original presentations

10 made to cable and satellite operators by

11 WealthTV in the period prior to Mojo's launch

12 had you seen when you swore to this statement?

13       A     I had seen the one Comcast and I

14 had seen the one to myself.

15       Q     Right.  Which you don't have a copy

16 of, right?

17       A     Which I don't have a copy of.

18       Q     And which WealthTV has not produced

19 in discovery as far as you know.

20       A     As far as I know.

21       Q     Right. And you had not seen any

22 presentations made to Time Warner Cable.
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1       A     No.

2       Q     And you had not seen any

3 presentations made to Comcast.

4       A     No.

5       Q     Or Cox.

6       A     No.

7       Q     Or Bright House.

8       A     No.  Well, Comcast is the one.

9       Q     Right.  Cox or Bright House, right?

10       A     Cox or Bright House, that's

11 correct.

12       Q     Or to EchoStar or DIRECTV or

13 Cablevision or any of the other hundreds of

14 other cable operators in the country, correct?

15       A     I have not seen them, but I have

16 had conversations with other people who were

17 entertaining the idea of launching WealthTV. 

18 So there was certainly an understanding and

19 discussion about what WealthTV was presenting.

20       Q     I'm not asking you that.  You

21 testified under oath and you didn't change

22 your testimony that the target demographic was
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1 clearly identified in the original

2 presentations made to cable and satellite

3 operators by WealthTV in the period prior to

4 Mojo's launch.  You saw two, correct?

5       A     Yes.

6       Q     And one was given to you by Mr.

7 Herring so you could do your expert report,

8 correct?

9       A     Yes.

10       Q     And did you call Mr. Herring up

11 after you received the Comcast presentation

12 and say, "Is this slide with target

13 demographics in any of the other presentations

14 you made to any other cable operator?

15       A     No.

16       Q     Okay, and would it make a

17 difference to your opinion about the target

18 demographics of WealthTV if the upscale male

19 25 to 49 year old demographic was not clearly

20 identified in the presentations made to other

21 cable operators?

22       A     I suppose it would, but I cannot
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1 imagine why it would be that distinctly

2 different in terms of trying to gain carriage

3 from one cable operator to a DBS operator to

4 anyone else if you have programming that would

5 resonate with him and target demographic that

6 would resonate with him.  From the sales

7 position you certainly wouldn't want to alter

8 that.

9       Q     That makes sense to me.  So if

10 WealthTV's target demographic was actually 25

11 to 49 year old men you would have expected

12 them to say that in presentations they made to

13 Time Warner, correct?

14       A     Yes.

15       Q     And to Cox, correct?

16       A     Yes.

17       Q     And to every other cable operator?

18       A     Yes, but could I clarify something?

19       Q     No, Madam.

20       A     No.

21       Q     Now when you were in your various

22 roles that you described to Judge Sippel from

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3772

1 time to time you were in a position to have

2 networks make pitches to you, right?

3       A     Yes.

4       Q     Okay, and that was when you were at

5 Voom?

6       A     Yes.

7       Q     And just again so the record is

8 clear, Voom was an effort to create something

9 like DIRECTV and EchoStar that actually failed

10 for reasons unrelated to your efforts.

11       A     Correct.

12       Q     All right, and when networks came

13 to you pitching carriage and said they had a

14 target demographic they usually presented some

15 research to verify that the target demographic

16 was as they represented, correct?

17       A     If they hadn't launched the channel

18 yet, then no.  It was usually based on concept

19 or intention to have that that was truly the

20 target demographic.

21       Q     Right.

22       A     Not necessarily the demographic. 
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1 Once you have some experience running a

2 network, then you have the opportunity to do

3 research and present the true demographic of

4 your viewer.  But when most networks launch,

5 they only know what they want to be especially

6 if -- I mean in this case with Wealth the

7 conversation I first had with them was almost

8 a year before they launched or probably about

9 10 months before they actually launched the

10 channel.

11       Q     Go back to paragraph 13.  You're

12 talking about presentations made by WealthTV

13 in the period prior to Mojo's launch.  When

14 did Mojo launch?

15       A     Mojo actually became a channel in

16 2007.

17       Q     Right, and by 2007 Wealth had been

18 on the air for about three years, correct?

19       A     Yes.

20       Q     And you would expect a cable

21 network that claimed to have a target

22 demographic to actually have some research to
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1 support that demographic claim.  Would you

2 not?

3       A      Yes.

4       Q     And at any time in the course of

5 your assignment for WealthTV have they shown

6 you any research that supports their claim

7 that their target demographic is 25 to 49 year

8 old upscale men?

9       A     No.

10       Q     Did you ask if they had it?

11       A     No.

12       Q     And I raised this with you at your

13 deposition.  Did I not?

14       A     Yes, you did.

15       Q     And subsequent to your deposition,

16 did you make a request to WealthTV to say,

17 "Hey, I've actually said in my sworn testimony

18 that the target demographic of the network is

19 25 to 49 year old men.  Do you have any

20 support for that"?  Did you make an calls like

21 that?

22       A     No, I thought I was prohibited from
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1 doing that kind of -- I thought I was not

2 supposed to do something like that between the

3 deposition and the trial.

4       Q     And you certainly didn't do it

5 before the deposition.

6       A     No, I didn't.

7       Q     And you would also expect the

8 target demographic to be included not just in

9 presentations made to cable operators but to

10 potential advertisers as well, correct?

11       A     Yes.

12             MR. COHEN:  And do you remember --

13 And I know the Judge has seen this deck a few

14 times, but I want to do this quickly with this

15 witness because I think she can illuminate

16 some of this that Mr. Herring said he didn't

17 understand.

18             JUDGE SIPPEL:  I'm waiting to be

19 decked.

20             (Laughter.)

21             Patiently.  Go ahead, sir.

22             BY MR. COHEN:
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1       Q     Do you remember that we went

2 through a presentation that was made to

3 Forbes?

4       A     Yes, I do.

5       Q     And again you are a very

6 experienced person in this business.  When you

7 make a presentation to advertisers about your

8 network, it's important for you to clearly

9 identify the demographics of your network,

10 correct?

11       A     If you have research to support

12 that, yes.

13       Q     Right, and you're certainly not

14 going to miss the need of a potential

15 advertiser about that kind of -- about what

16 your demographics are, correct?

17       A     No.

18       Q     So let me show what's Time Warner

19 Cable 4 in evidence.

20             JUDGE SIPPEL:  Thank you.

21             MR. COHEN:  I'm assuming at this

22 point everybody has many copies of this.
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1             BY MR. COHEN:

2       Q     And do you remember we went through

3 this at your deposition?

4       A     Yes.

5       Q     This document?

6       A     I believe -- Is this the same one?

7       Q     Yes.

8             JUDGE SIPPEL:  Well, look at it and

9 see if you're comfortable with it.

10             THE WITNESS:  Okay.

11             (Off the record comments.)

12             BY MR. COHEN:

13       Q     And let's just start and we'll

14 probably go through this quickly because I

15 know the Judge has heard this a lot.  But you

16 are an expert witness.  We went through the

17 featured programming that WealthTV described

18 in this, correct?

19       A     Yes.

20       Q     And what we found is that a few of

21 the shows claimed to have a male skew, a few

22 had a female skew and the majority were skewed
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1 both men and women, correct?

2       A     Yes.

3       Q     Which is inconsistent with having

4 the targeted male demographic of 25 to 49, is

5 it not? 

6       A     You can have a targeted male

7 demographic of 25 to 49 and still have shows

8 that target other people in the household.

9       Q     Would you expect the majority of

10 the featured programming to be targeted at the

11 target demographic?

12       A     Yes.

13       Q     And in fact of the 15 shows that

14 were presented to Forbes only five had a

15 targeted male demographic, correct?

16       A     I think some of these have a

17 targeted male and female demographic and not

18 exclusively a targeted or an entire profile

19 male demographic.  So I think some would

20 certainly appeal to both and some would appeal

21 to more to men and some would appeal more to

22 women.
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1       Q     All right.  All three, correct?

2       A     Yes.

3       Q     And we looked -- We've seen over a

4 couple of days.  The Judge has chastised me

5 for not having a big board.  Look at Exhibit

6 4-7, the Magazine Competitive set.  Do you see

7 that?

8             JUDGE SIPPEL:  Well, I don't want

9 to deprive you of the board if you need it.

10             MR. COHEN:  The board is back at

11 the office.  The board has been retired, Your

12 Honor.

13             (Laughter.)

14             JUDGE SIPPEL:  All right.  I hope

15 you can make due without it for awhile.

16             MR. COHEN:  Yes, sir.

17             BY MR. COHEN:

18       Q     And again you, based on your

19 experience in the industry, know what the

20 purpose is of putting the magazine competitive

21 set, correct?

22       A     Yes, I do.
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1       Q     And the purpose of putting in

2 magazine competitive set in a network's

3 presentation is to say "My target demographic

4 overlaps with the target demographic of these

5 magazines."  Correct?

6       A     Yes.

7       Q     And the target demographic of these

8 magazines which we reviewed at your deposition

9 include a couple of men's magazines, a couple

10 of women's magazines and a bunch of magazines

11 that appeal to men and women, correct?

12       A     Yes.

13       Q     And if you were pitching Wealth as

14 an executive of Wealth in 2004 and you thought

15 that the target demographic was upscale 25 to

16 49 year old men you wouldn't have put W

17 Magazine in your magazine competitive set,

18 would you?

19       A     If I were pitching Forbes, I might.

20       Q     If you're trying to be accurate

21 about your target demographic and you thought

22 your target demographic was 25 to 49 year old
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1 men, would you put women's magazines in your

2 magazine competitive set?

3       A     I think if you're pitching Forbes

4 and even though you have a targeted

5 demographic of 25 to 49 year old men and I

6 would assume that Forbes skews more towards

7 men I think you would still because these are

8 all considered upscale magazines you might

9 still put more, a combination of men's

10 magazines and women's magazines.

11       Q     If you were trying to tell

12 somebody, you, not WealthTV, what your

13 magazine competitive set was for a 25 to 49

14 year old male demographic you wouldn't put

15 Gourmet Magazine in there, would you?

16       A     I probably wouldn't put W.  I might

17 put Gourmet.

18       Q     How about Town and Country?

19       A     Probably not.

20       Q     All right.  You wouldn't put

21 women's -- Because they're women's magazines,

22 are they not?

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3782

1       A     Those two I think are primarily

2 women's magazines.

3       Q     And you wouldn't put women's

4 magazines in a magazine competitive set with

5 a network that had a targeted male demographic

6 of 25 to 49 year old men, correct?

7       A     I think I might for a Forbes

8 presentation.

9       Q     Well, what about for a presentation

10 to an MSO?

11       A     Well, the MSOs are still trying to

12 capture -- You know, they want to capture a

13 broader audience.  But if you were doing a

14 presentation to someone who is really looking

15 to fill the niche of 25 to 49 year old males

16 and a programming lineup you would probably

17 not put Town and Country and W Magazine in.

18       Q     Right.  You wouldn't do that.  And

19 now we also saw at your deposition that there

20 is something called a TV competitive set and

21 we're at -26 now.  This is a page that Mr.

22 Herring said he really didn't understand
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1 anymore.  So I'm hoping you can help us out. 

2 Let me know when you're there.

3       A     I am.

4       Q     And the purpose of putting a TV

5 competitive set slide in a presentation is to

6 tell a prospective advertiser, "These are the

7 channels with whom we have an overlapping

8 target demographic."  Correct?

9       A     Yes.

10       Q     And the four networks that WealthTV

11 picked were two networks that clearly have a

12 male demographic, correct?

13       A     Yes.

14       Q     That would be Golf and CNBC.

15       A     Yes.

16       Q     And two networks that have a female

17 demographic, HGTV which is Home and Garden TV

18 and BBC America, correct?

19       A     That's certainly what this research

20 implies.  But again as we discussed in my

21 deposition, I think that there's a great deal

22 of combination of genders involved and
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1 specifically some of these, the new services,

2 more likely there is a higher level of men

3 than certainly in HGTV.

4       Q     Right.  And what Wealth was saying

5 in this slide was that each shares an audience

6 with these networks, correct?

7       A     It's implied.  It's not really

8 saying that because there is no Wealth

9 demographic information there.  So you know

10 their logo is sitting between the others.  So

11 I assume it's implied, but they aren't making

12 claims with numbers.

13       Q     Isn't it true that what this TV

14 competitive set is designed to show is which

15 are the networks with which Wealth has the

16 greatest overlap in its likely desired

17 audience?

18       A     This set was --

19       Q     Can you answer that yes or no,

20 Madam?

21       A     -- presented to Forbes.

22       Q     Madam, can you answer that question
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1 yes or no?

2       A     Would you restated the question?

3       Q     Isn't it true that the purpose of

4 putting this kind of TV competitive set slide

5 is to tell someone which networks have an

6 overlapping target audience with WealthTV? 

7 Can you answer that yes or no?

8       A     I feel I need to qualify it just a

9 little bit because this is being presented to

10 Forbes and I think that there could be other

11 channels that might even have a better

12 overlapping audience than WealthTV and again

13 I don't have research on that.  But I'm just

14 stating from my perception that there are

15 probably other channels that might have a

16 better overlap.

17       Q     These are the networks that Wealth

18 had, right?

19       A     For Forbes.

20       Q     Let me show your deposition in this

21 matter now.  Do you remember that we were

22 talking about your deposition already today?
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1       A     Yes.

2       Q     Do you remember we discussed the

3 magazine, the TV competitive deck, a couple of

4 times at your deposition?

5       A     I do.

6       Q     Would you turn please to page 352

7 of your deposition?

8             JUDGE SIPPEL:  Three hundred and

9 fifty-two.

10             MR. COHEN:  Three hundred and

11 fifty-two.  This is Ms. McGovern's expert

12 deposition in this matter which was taken on

13 March 11, 2009 and on the 352 line six.  That

14 actually starts at 351 line 22 down at the

15 bottom of the page.  So you see the whole line

16 of questions.

17             THE WITNESS:  Okay.

18             BY MR. COHEN:

19       Q     "Question:  Based on your almost

20 three decades of experience, are you confused

21 about the reasons why WealthTV would point to

22 other networks as a competitive set or is that
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1 something you understand?"

2             "Answer:  You know I understand."

3             "Question:  And what is your

4 understanding of what a network is telling

5 somebody when it picks a competitive set?"

6             "Answer:  Well, that I think the

7 implication is that there is a sharing of

8 audience."

9             "Question:  And WealthTV was

10 picking four networks for its competitive set

11 out of the hundreds of networks that are on

12 cable and satellite television, correct?"

13             "Answer:  It appears that's the way

14 it is.  Yes."

15             "Question:  And based on your

16 experience and with you picking the networks

17 with which it has the greatest overlap in

18 audience, correct?"

19             "Answer:  I don't know that it

20 would be the greatest overlap in audience.  It

21 would be the greatest overlap and likely

22 desired audience and if you were putting
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1 together a deck of this sort you would

2 probably try to use as channels as a

3 competitive set that you want to share an

4 audience with."

5             "Question:  Your target audience,

6 correct?"

7             "Answer:  Your target -- Well, some

8 of your target.  Your target audience from an

9 affluent standpoint I would say in this

10 particular slide."  And did you give -- Did I

11 ask you those questions and did you give those

12 answers?

13       A     Yes.

14       Q     And they were true, were they not?

15       A     Yes.

16       Q     Let's stay with this Forbes deck

17 for a moment and, by the way, the magazine

18 competitive set that's not a slide that Mr.

19 Herring shared with you when he retained you

20 as an expert in this case, right?

21       A     No.

22       Q     He set you the Comcast deck.  It
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1 wasn't in there?

2       A     No.

3       Q     And the TV competitive set, Mr.

4 Herring didn't share that with you, did he?

5       A     No.

6       Q     The first time you saw them was at

7 your deposition.

8       A     Yes.

9       Q     How about the exhibit page 4-16. 

10 WealthTV demographics, do you see those?  Do

11 you remember we looked at that at your

12 deposition?

13       A     Yes.

14       Q     And did Mr. Herring share with you

15 in connection with your expert work a slide

16 that put the programming genres of WealthTV

17 into various demographic buckets?

18       A     No.

19       Q     And what this slide says is that 95

20 percent of WealthTV's demographics are adults

21 25 to 54 and five percent of its programming

22 genre appeals to women 25 to 54, correct?
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1       A     Yes.

2       Q     And there's nothing on this slide

3 from this WealthTV presentation that says that

4 its programming, any genre of its programming,

5 appeals to 25 to 49 year old men, is there?

6       A     No.

7       Q     And this slide is inconsistent with

8 the claim that the target demographic of the

9 network is 25 to 49 year old men, is it not?

10       A     Well, there are 25 to 54 year old

11 adults and, you know, some of these categories

12 in my experience certainly do normally appeal

13 more to men than to women, for instances, news

14 and information and travel adventure.

15       Q     Ms. McGovern, if you were making a

16 presentation about a network you were

17 affiliated with and you wanted to show that

18 your programming was targeted at men, would

19 you say it was targeted at men or would you

20 say it was targeted at adults?

21       A     Men.

22       Q     Men.  And your business when it
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1 says A it's telling everyone in this business

2 that the programming is targeted to both men

3 and women, is it not?

4       A     Yes.

5       Q     So what this slide says is that 95

6 percent of Wealth's programming is targeted to

7 men and women and five percent is targeted to

8 women, correct?

9       A     That's what this slide says, yes.

10       Q     And none of it is targeted to 25 to

11 49 year old men.  Isn't that so based on this

12 slide?

13       A     That's true.

14       Q     Would you agree with me that the

15 way that a network describes itself in its

16 affiliation agreement with an operator like

17 Voom is an important description of what the

18 network is?

19       A     It is important.  It's gotten to be

20 less important over the years because people,

21 programmers' networks tend to like to have a

22 little bit more wiggle room if you will in
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1 terms of the descriptions in case they do

2 change directions or veer off into something

3 they like it reflected to be a little bit more

4 broad.  You know, 30 years ago it was much

5 more specific in terms of the descriptions.

6       Q     Have you seen more recently than 30

7 years?

8       A     Yes.

9       Q     An affiliation agreement?

10       A     Yes.

11       Q     In which a network described its

12 demographic as male?

13       A     Yes.

14       Q     Which ones?

15       A     ESPN, Spike, Mav TV.

16       Q     Networks that have target audiences

17 that are male, correct?

18       A     Yes.

19       Q     And have you had a chance to review

20 and you want to be careful because of the

21 protective orders.  Try to answer this yes or

22 no not because I'm trying to restrict you but
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1 because I'm trying not to clear the courtroom

2 if I don't have to.

3       A     Okay.

4       Q     Have you had a chance since your

5 testimony to review the agreement between Voom

6 and Wealth?

7       A     No.

8             MR. COHEN:  Your Honor, I would

9 like to be able to show her this and I don't

10 know if there's anyone here or anyone that has

11 to leave.  So could you do that please?  It's

12 the agreement between Voom.  Remember she

13 testified that she negotiated it.

14             JUDGE SIPPEL:  Yes.

15             MR. COHEN:  This is the agreement

16 between Voom and WealthTV and it's Cox 75 in

17 evidence.  People will leave if they have to.

18             (Off the record comments.)

19             JUDGE SIPPEL:  This is Cox 75. 

20 This is in evidence.  I see the Voom.  This is

21 in evidence, Mr. Cohen?

22             MR. COHEN:  Yes, Your Honor.
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1             JUDGE SIPPEL:  Thank you.

2             (Off the record comments.)

3             MR. COHEN:  Just let me know when

4 you're ready to resume, Ms. McGovern.

5             THE WITNESS:  I am ready.

6             BY MR. COHEN:

7       Q     Have you looked at this agreement

8 recently?

9       A     I have not seen it recently.

10       Q     Now would you look at page six of

11 Cox Exhibit 75?  Again, just so we're clear. 

12 You were involved in the negotiation of this

13 very agreement, correct?

14       A     Yes.

15       Q     You didn't sign it, but you in fact

16 had your dealings with WealthTV that you

17 testified about were about the negotiation of

18 this agreement, correct?

19       A     Yes.

20       Q     And paragraph three of this

21 agreement contains a description of the linear

22 service.  That would be WealthTV, right?
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1       A     Yes.

2       Q     And it says, "The linear service is

3 and throughout the term shall be a

4 professional produced, 24 hour per day, seven

5 day per week linear lifestyle and

6 entertainment programming service distributed

7 in high definition, wide screen, 1080i format

8 and also distributed in standard digital

9 format consisting primarily of entertainment

10 and informational programming designed to

11 appeal to a broad audience by providing

12 viewers with (1) entertainment programming

13 focused on the lifestyles of the wealthy and

14 (2) informational programming about Wealth

15 creation, distribution and philanthropy.  Do

16 you see that?

17       A     I do.

18       Q     Is there anything in this

19 description of the linear service WealthTV

20 that says that it's a networking for men?

21       A     No.

22       Q     And when you said you saw Mav TV
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1 and ESPN, they don't describe themselves as

2 programming designed to appeal to a broad

3 audience, do they?

4       A     I don't recall about ESPN although

5 because it's -- We had to have ESPN.  Mav TV

6 and Spike I do recall being specific about a

7 male audience.

8       Q     Right.  Those are networks that are

9 designed to appeal to young men, correct?

10       A     Correct.

11       Q     And they say it in the programming

12 description in their affiliation purpose,

13 correct?

14       A     As I recall they do.

15       Q     Now the network also agrees that

16 there is some language that follows about

17 community standards or family viewing, right?

18       A     Yes.

19       Q     And would you agree with me that

20 WealthTV is what is commonly known as a family

21 friendly network?

22       A     Yes.
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1       Q     And I think there might have been

2 a little confusion at the end of Mr. Herring's

3 testimony.  You're not familiar with any adult

4 content based on your review of WealthTV, are

5 you?

6       A     No.

7       Q     And you would view WealthTV's look

8 and feel and the whole essence of the network

9 to be inconsistent with a network that has

10 adult programming, right?

11       A     Yes.

12       Q     Did you see a lot of scantily clad

13 women running around in bikinis in all the

14 shows that you watched?

15       A     Some in low cut things, but not

16 bikinis.

17       Q     Did you see any women in bikinis

18 that we wouldn't want our children to see?

19       A     No.

20       Q     That's not the WealthTV that you

21 recognize, is it?

22       A     No, but family friendly doesn't
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1 mean family entertainment.

2       Q     I'm not asking you that question. 

3 I'm now asking you specifically about family

4 friendly versus adult.  Family friendly does

5 mean that if the content would be appropriate

6 for a 12 or 13 year old children, not that

7 it's targeting to that age.  But it would be

8 appropriate, right?

9       A     You wouldn't be embarrassed if they

10 walked in the room.

11       Q     Right.

12       A     Again family friendly, ESPN is

13 family friendly.

14       Q     Right.

15       A     Its target is not the family

16 necessarily.

17       Q     Right.

18       A     But it's certainly family friendly.

19       Q     Now Mojo, the network that you

20 compare WealthTV to in your report, that's not

21 family friendly, is it?

22       A     A good bit of it would be, but some
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1 of it is not.

2       Q     Some of it is not.  In fact, you

3 testified at your deposition that one of the

4 differences between Mojo and WealthTV is that

5 WealthTV is family friendly and Mojo isn't,

6 right?

7       A     That's true.

8       Q     Although you comment in your report

9 about some similarities, that's a difference

10 between those two networks, correct?

11       A     That is, yes.

12       Q     And while we're on that subject,

13 another difference between those two networks

14 is that Mojo carries sports programming, does

15 it not?

16       A     Yes, it does.

17       Q     And WealthTV in what you saw they

18 don't have any sports, do they?

19       A     No.

20       Q     And Mojo carried movies, correct?

21       A     Yes.

22       Q     And WealthTV, they don't have any
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1 movies on WealthTV, do they?

2       A     No.

3       Q     And WealthTV has some shows about

4 fashion.

5       A     True.

6       Q     Mojo didn't have any shows about

7 fashion.

8       A     Not that I recall.

9       Q     And WealthTV has shopping shows,

10 Let's Shop.

11       A     Yes.

12       Q     And Mojo doesn't have any shopping

13 shows, does it?

14       A     No.

15       Q     And WealthTV has kind of luxury

16 travel shows, right?

17       A     Yes.

18       Q     Mojo doesn't have any luxury travel

19 shows, does it?

20       A     They certainly have shows that

21 would appeal to -- that are travel shows that

22 include fine wines and fine dining.

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3801

1       Q     Right.

2       A     So that would be the way I would

3 answer that.  They are travel shows.  They

4 appeal to a higher, more affluent audience.

5       Q     But there are some kinds of travel

6 shows on WealthTV that are not on Mojo, isn't

7 that so?

8       A     That's right.

9       Q     Kind of like European Getaway, the

10 kind of stuff you might see on a Travel

11 Channel.

12       A     Yes.

13       Q     Does WealthTV have some of those?

14       A     Yes.

15       Q     And Mojo didn't have any of those,

16 did they?

17       A     No.

18       Q     And WealthTV had programming about

19 philanthropy.

20       A     Yes.

21       Q     Did Mojo have any of those shows?

22       A     No.
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1       Q     And WealthTV had programming about

2 health, Wealth on Health.

3       A     That's true.

4       Q     Mojo didn't have any of those

5 shows, did it?

6       A     No.

7       Q     WealthTV had something called The

8 Boomer Show.

9       A     Yes.

10       Q     And Baby Boomers are what?  Forty

11 to 60?

12       A     Sixty-four I think is the

13 definition.  Forty-four to 64.

14       Q     Forty-four to 64, thank you.  We've

15 had some confusion, but that's your best

16 estimate of what the Boomers are.

17       A     Yes.

18       Q     Hanging in there, okay.  And Mojo

19 certainly didn't have any programming that was

20 aimed at Boomers, did it?

21       A     I don't think it would exclude

22 Boomers.
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1       Q     Targeted Boomers?

2       A     Targeted, no.

3       Q     The Boomer Show, I think one thing

4 everybody can agree about is it targeted Baby

5 Boomers, right?

6       A     Yes.

7       Q     So WealthTV had a program that was

8 targeted at Baby Boomers and Mojo did not,

9 correct?

10       A     That's true.

11       Q     And did you ever see any WealthTV

12 programs that were kind of specials about

13 watches or jewelry or things like that?

14       A     Yes, there are some.

15       Q     So WealthTV has some of those

16 programs.

17       A     Yes.

18       Q     Mojo doesn't have any programming

19 like that, does it?

20       A     No.

21       Q     Now, Madam, let me show you --

22 Before I show you this, let me ask you this.
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1 One of the things that you were asked to do in

2 this proceeding was to compare the programming

3 on Wealth with the programming of Mojo.  That

4 was sort of your central opinion.  Would you

5 agree with me?

6       A     Yes.

7             JUDGE SIPPEL:  Could we go --

8 Excuse me.  I don't mean to interrupt you. 

9 Can we open the door?

10             MR. COHEN:  Yes.  Somebody was just

11 passing me -- Yes, Your Honor, I'm done with

12 that document.  Thank you.  May I resume, Your

13 Honor?

14             JUDGE SIPPEL:  Oh yes.

15             BY MR. COHEN:

16       Q     When you were asked to take on this

17 assignment in February of 2009, you weren't

18 familiar with any Mojo programming, right? 

19 You weren't a Mojo watcher.

20       A     Do you mean January 2009?

21       Q     January 2009, correct.

22       A     Yes.
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1       Q     All right.  Let's actually do it in

2 order.

3       A     Okay.

4       Q     Thank you.  Your examination will

5 be clearer.  You were first retained by Mr.

6 Herring in January of 2009 for a more limited

7 purpose, correct?

8       A     Yes.

9       Q     Your initial assignment when this

10 matter was going to be in the Media Bureau

11 rather than before His Honor was not to

12 compare Mojo and Wealth, but to offer some

13 opinions about the differences and

14 similarities between iNHD and Mojo, right?

15       A     Yes.

16       Q     And in fact you executed the

17 declaration that I don't think we've ever seen

18 on January 25, 2009 in which you offered some

19 opinions about the differences in your view

20 between iNHD and Mojo, right?

21       A     Yes.

22       Q     And just again so we're all on the
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1 same page iNHD was the predecessor network of

2 Mojo, right?

3       A     Yes.

4       Q     And Mr. Egan, you had seen his

5 expert report.  Mr. Egan has opined that it

6 was a rebranding, that Mojo was simply a

7 rebranding of the network.

8       A     Yes.

9       Q     And you came to the conclusion on

10 January 25, 2009 that it was actually a launch

11 of a new network, right?

12       A     Yes, I called it a relaunch.

13       Q     A relaunch.  Okay.

14       A     Yes.

15       Q     And that was the first actual piece

16 of expert work you did in connection with this

17 case.

18       A     Yes.

19       Q     And in fact you did that work in

20 what?  In three days?

21       A     Yes.

22       Q     Mr. Herring called you as you
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1 recall during the inauguration.

2       A     Yes.

3       Q     And you called him back on the 21st?

4       A     I called him back the afternoon of

5 the 20th, but I didn't get any materials until

6 the 21st.

7       Q     And by the 25th of January you had

8 reached enough of an opinion to sign an

9 affidavit under oath that Mojo was a relaunch

10 rather than a rebranding of iNHD, correct?

11       A     Yes because I had the familiarity

12 of iNHD from being at Voom.  It was positioned

13 at the time as general entertainment and a lot

14 of family entertainment and, in comparing it

15 to Mojo, Mojo focused so much on its website

16 and schedule on, well, on its website, on the

17 new signature original programming that it

18 felt much more like a new channel geared

19 toward men than did iNHD.

20       Q     And that opinion is actually still

21 reflected in your testimony, right?

22       A     Yes.
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1       Q     But when you first reached that

2 opinion on January 25, 2009 Mojo was off the

3 air, was it not?

4       A     That's right.

5       Q     And you concluded in a declaration

6 that you signed under oath that Mojo and iNHD

7 were fundamentally different networks without

8 ever seeing a single episode of Mojo

9 programming. Isn't that correct?

10       A     Yes, but it was based on what I saw

11 on the website and the promotable programming

12 which is many times how people distinguish

13 from one channel to another is the promotable

14 programming, the signature product.

15       Q     I know what you did.  I'm asking --

16 I think it will be a little bit faster if you

17 just answer my question.  Is it correct that

18 when you opined for the first time that Mojo

19 and iNHD were not similar networks you have

20 never seen any Mojo programming?

21       A     That's right.

22       Q     And you hadn't seen a programming
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1 lineup for Mojo, right?

2       A     Right.

3       Q     And in fact up until the time that

4 you submitted your expert testimony and I

5 guess based on your testimony this morning,

6 until today, you've only seen a programming

7 lineup for Mojo for a single week.  Isn't that

8 correct?

9       A     Yes, I do think I have two weeks.

10       Q     Two weeks.  Who gave those to you?

11       A     Mr. Herring gave me the first week

12 and I believe the second week was one of the

13 weeks that there was some confusion about in

14 the deposition.  So I believe that was the

15 other week.  I have two weeks from April,

16 excuse me, two weeks from December of 2007.

17       Q     But at the time you did your expert

18 report even in February the only programming

19 lineup you had seen for Mojo was one week that

20 was selected for you by Mr. Herring, correct?

21       A     Generally --

22       Q     Yes or no, Madam?
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1       A     Yes, but schedules are --

2             JUDGE SIPPEL:  Madam, that's all. 

3 You have answered the question.

4             BY MR. COHEN:

5       Q     Madam, and did you call Mr. Herring

6 up and say, "You gave me a programming lineup

7 for a week.  Is this representative of what

8 the programming was on Mojo?"  Can you answer

9 that yes or no?

10       A     No.

11       Q     And at the time that you did your

12 expert report both the one on January 25th that

13 we haven't seen and this one in February and

14 continuing to April you've only looked at the

15 programming lineup for one week of iNHD. 

16 Isn't that so?

17       A     Yes.

18       Q     And that was a week of programming

19 that was selected for you by Mr. Herring,

20 correct?

21       A     But most of --

22       Q     Yes or no, Madam?
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1       A     Yes.

2       Q     Are you going to testify the

3 programming lineup from 2003 to 2007 every

4 single week was identical on iNHD?

5       A     Not identical, but typical and

6 that's generally a programming week unless

7 there is something very special and actually

8 the last week of December was kind of a

9 special week because it was New Year's Eve. 

10 But generally a programming schedule is very

11 typical of the programming until it goes

12 through a change.

13       Q     Madam, is it correct that through

14 today in connection with your work on this

15 assignment you only looked at the programming

16 schedule for one week of Mojo and one week of

17 iNHD?

18       A     Two weeks of Mojo.  One week of

19 iNHD.

20       Q     Two weeks of Mojo.  One of iNHD.

21       A     Yes.

22       Q     And one week of Mojo and one week
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1 of iNHD, those were schedules that Mr. Herring

2 sent you in 2009, correct?

3       A     Yes, but I don't understand why

4 that matters.  It's a schedule.

5       Q     I'm just asking a question, Madam.

6             JUDGE SIPPEL:  Well, don't argue

7 with him.  That's all right.  Just answer the

8 question.

9             MR. COHEN:  That's my job to try to

10 figure out what that means and the job of

11 Wealth's counsel.  Now --

12             JUDGE SIPPEL:  I enter into the mix

13 a little bit.

14             (Laughter.)

15             MR. COHEN:  I really said that very

16 badly.  Really it's Friday.

17             JUDGE SIPPEL:  Go ahead.

18             MR. COHEN:  It's a much larger shoe

19 size than I have I just put in my mouth.

20             BY MR. COHEN:

21       Q     Let me ask you this.  You had had

22 your dealings with Wealth back in about 2004-
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1 2005, right?

2       A     2003, 2004, 2005.

3       Q     Early into 2005.

4       A     Yes.

5       Q     And then actually Voom as I alluded

6 to earlier it ended in May of 2005 and went

7 dark the same way, right?

8       A     Yes.  Yes, it did.

9       Q     And between the time you left Voom

10 and the time you were contacted by Mr. Herring 

11 on Inauguration Day 2009, January 20, 2009, in

12 that almost four year period you hadn't seen

13 any WealthTV programming, had you?

14       A     No.  I'd been to cable shows and

15 seen, gone by the booth and seen what was on

16 the screen.

17       Q     Right, but you actually -- You were

18 in a cable system that doesn't carry Wealth.

19       A     That's correct.

20       Q     So you had actually in the four

21 years had actually not watched the show on the

22 air, right?
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1       A     That's right.

2       Q     And to do a job in which you were

3 going to compare Mojo shows and Wealth shows

4 you needed to look at some Wealth programming,

5 right?

6       A     Yes.

7       Q     And what happened was that Mr.

8 Herring sent you a big box of Wealth

9 programming, right?

10       A     About 150 different DVDs I believe

11 roughly.

12       Q     Right.  More than what you watched.

13       A     Yes.

14       Q     But he is the person who actually

15 supplied you with the programming.  Is that

16 so?

17       A     Yes.

18       Q     And you didn't ask him how he

19 selected the programming, did you?

20       A     No.

21       Q     You didn't have a conversation with

22 him to ensure that the programming was
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1 representative?

2       A     No, there were just a lot of

3 different programs covered that appeared to be

4 signature product.

5       Q     Right.  Now let's look at a

6 document again that we looked at your

7 deposition and this document has been

8 received.  It's Time Warner Cable 102 in

9 evidence and this is the programming

10 descriptions from the WealthTV website.

11             JUDGE SIPPEL:  This is already in.

12             MR. COHEN:  Yes, Your Honor.

13             BY MR. COHEN:

14       Q     Do you remember we looked at this

15 document in your deposition?

16       A     Yes.

17       Q     Now this is -- Now you actually

18 testified in your declaration that you made a

19 thorough review of the Wealth website, right?

20       A     Yes.

21       Q     All right.  Just so we're clear you

22 say at the bottom of page, in paragraph nine
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1 rather, you said, "Since being appointed as

2 the expert witness to replace Mr. Palmer I had

3 a chance to thoroughly review and evaluate..."

4 and you say, the thing you list, is the

5 "WealthTV website," right?

6       A     Yes.

7       Q     And even though you did a thorough

8 review of the WealthTV website you actually

9 hadn't seen Time Warner Cable 102 until I

10 showed it to you at your deposition, right?

11       A     I believe that's true.

12       Q     So maybe your review wasn't that

13 thorough, huh?

14       A     I think that's probably true.

15       Q     And it turns out that in connection

16 with your expert report many of these programs

17 that are listed on Time Warner Cable 102 were

18 not in that big box of 150 hours of

19 programming that Mr. Herring sent you, right?

20       A     Yes.

21             MR. COHEN:  So let's look at the

22 programs on 102.  Do you have that, Your
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1 Honor, 102 in front of you?

2             JUDGE SIPPEL:  I do.

3             BY MR. COHEN:

4       Q     The first program that's listed is

5 At The Movies, right?

6       A     Yes.

7       Q     That's not a program that was in

8 the materials supplied by Mr. Herring.

9       A     That's right.

10       Q     And you know from your experience

11 in the industry that a show about movies that

12 appeals to men and women, not just to men,

13 right?

14       A     That's right.

15       Q     The Best Of Everything, did Mr.

16 Herring show you that one?

17       A     No.

18       Q     The Big Biz Show, did he send you

19 that one?

20       A     No.

21       Q     The Boomer Show, did he send you

22 that one?
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1       A     No.

2       Q     And we know the Boomer Show doesn't

3 hit the 25 to 49 year old demographic,

4 correct?

5       A     Peripherally yes, but it's not

6 targeted --

7       Q     It's not the target demographic,

8 right?

9       A     It's not the target.

10       Q     And Charlie Jones, that's one of

11 the shows he sent you, right?

12       A     Yes.

13       Q     And that's not a show that's

14 targeted at 25 to 49 year old men, is it?

15       A     Certainly targeted to men.

16       Q     But older.

17       A     It could -- It certainly wouldn't

18 be targeted to be the younger part of 25 to

19 54.

20       Q     All right.  And if I remember your

21 testimony correctly I think you said it looked

22 to you like Mr. Jones had a bunch of has-beens

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3819

1 on the show, right?

2       A     Yes.

3       Q     And if you were trying to attract

4 25 to 49 year old men you don't put on a bunch

5 of has-beens on your show, do you?

6       A     No.

7       Q     And then the next show down there,

8 that's Chic, right?

9       A     Yes.

10       Q     That's a women's show.

11       A     Yes.

12       Q     That's missing from the materials

13 that Mr. Herring sent you, right?

14       A     Yes.

15       Q     The Empire's New Clothes, that's

16 not a show that you've seen, right?

17       A     I have not seen that.

18       Q     And when I say missing from Mr.

19 Herring's -- The ones that I say are missing

20 from Mr. Herring's, you haven't seen them in

21 any other way, right?

22       A     No.
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1       Q     And Electrified, that's not a show

2 you've seen, is it?

3       A     No.

4       Q     Now Envy is a show that you've

5 seen, right?

6       A     Yes.

7       Q     So on the first page of Exhibit 102

8 you've seen two of the nine shows in

9 connection with rendering your expert opinion

10 in this case, right?

11       A     Yes.

12       Q     Turn the page.  Etiquette 101, page

13 two of Time Warner Cable 102-2, in this show

14 you'll find it advice about the unwritten

15 rules for professional and social etiquette

16 faced in everyday life.  Do you think that's

17 a show that's targeted at 25 to 49 year old

18 men?

19       A     It's not testosterone-driven.

20       Q     Right.  It's not a show that you've

21 seen, is it?

22       A     No.
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1       Q     It's not a show that Mr. Herring

2 sent you to help you reach your expert

3 opinion, correct?

4       A     Correct.

5       Q     European Getaways, that wasn't

6 provided to you by Mr. Herring.

7       A     No.

8       Q     And that's not a show that you've

9 seen, right?

10       A     Correct.

11       Q     And European Getaway is a show that

12 we visit the greatest cities throughout

13 Europe.  You know enough from 30 years in this

14 business that that's not a male skewed show,

15 is it?

16       A     I think that one could be cross

17 over male and female, but probably a little

18 more female.

19       Q     More female, okay.  Giving Back,

20 uplifting series highlights philanthropy at

21 its best.  Not among the shows that were

22 provided to you by Mr. Herring, right?
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1       A     Right.

2       Q     And you're not saying that a show

3 about philanthropy would be targeted at the 25

4 to 49 year old men?

5       A     No.

6       Q     So you haven't seen that one

7 either?

8       A     No.

9       Q     Karma Trekkers, that one you did

10 get, right?

11       A     I did.

12       Q     Right, and you actually concluded

13 from would you say one episode?

14       A     Yes.

15       Q     And you concluded it was male

16 skewed.

17       A     Yes.

18       Q     Even though in the materials that

19 Wealth gives to its distributors it describes

20 the show as having broad appeal, right?

21       A     I felt it was male skewed, but --

22       Q     But Wealth describes it as having
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1 broad appeal, correct?

2       A     Yes, I believe so.

3       Q     Wet Show, that wasn't one of the

4 150 hours of shows that he gave you.

5       A     No.

6       Q     And that's not a male skewed show,

7 is it?

8       A     Probably not.

9       Q     The Luxury Travel Show, did he send

10 you that?

11       A     No.

12       Q     On Safari, did you get that one?

13       A     No.

14       Q     On The Water?

15       A     No.

16       Q     Precious Earth?

17       A     But On Safari and On The Water from

18 their descriptions would probably be male

19 skewed.

20       Q     I'm now trying to see what Wealth

21 television programming informs your opinion.

22       A     Okay.
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1       Q     You haven't seen On Safari, have

2 you?

3       A     No.

4       Q     You haven't seen On The Water, have

5 you?

6       A     No.

7       Q     You haven't seen Precious Earth,

8 have you?

9       A     No.

10       Q     You haven't seen Private Islands,

11 have you?

12       A     No.

13       Q     Taste! is something that Mr.

14 Herring sent you, right?

15       A     Yes.

16       Q     And you've seen that?

17       A     Yes.

18       Q     That's Your Opinion, did you get

19 that from Mr. Herring?

20       A     No.

21       Q     Have you seen it?

22       A     No.
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1       Q     Special Report on the third page of

2 Time Warner Cable 102-3, is that one of the

3 shows that you've seen?

4       A     No.

5       Q     Wealth On Health, did Mr. Herring

6 send you that one?

7       A     No.

8       Q     Wealth On Wheels, that's a men's

9 show.  You got that from him, right?

10       A     I did.

11       Q     And Taste!, you got from him.

12 That's a men's show, too, right?

13       A     Yes.  Taste The Beverage Show, yes.

14       Q     Wealth Has A New Show.  Did he send

15 you that?

16       A     No.

17       Q     Have you ever seen it?

18       A     No.

19       Q     What To Wear, the hottest fashions,

20 is that a show that Mr. Herring sent you?

21       A     No.

22       Q     Have you ever seen it?
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1       A     No.

2       Q     World Sports, is that a show that

3 he sent you?

4       A     No.

5       Q     World of Wealth, did you get that

6 one?

7       A     Yes.

8       Q     Skews towards men?

9       A     Yes.

10       Q     So it was in the box that he sent

11 you, right?

12       A     Yes.

13       Q     And how about WOW?  Did you ever

14 see that show?

15       A     No.

16       Q     So of the 29 shows that are

17 featured on WealthTV's websites in connection

18 with reaching an expert opinion about Wealth's

19 programming and comparing it to Mojo, how many

20 of those 29 shows have you seen?

21       A     I think you counted them.

22       Q     How many of the 29 have you seen,
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1 Madam?

2       A     I'll have to go back and count

3 them.  Five.

4       Q     Excuse me for one second.  Five out

5 of 29.  I'm sorry.  I apologize.

6       A     I believe five.  I'm sorry.  Six. 

7 I don't think I counted Envy.

8       Q     Six.  Okay. I'm sorry.  So 23 of

9 the 29 shows that are on Wealth's website you

10 haven't seen, right?

11       A     Right.

12       Q     Now in the course of you working on

13 this matter, you've seen the expert report of

14 Time Warner's expert, Mr. Egan.

15       A     Yes.

16             JUDGE SIPPEL:  Would this be a good

17 time to break?

18             MR. COHEN:  Yes, Your Honor.  In

19 fact, if I could consult with my colleagues,

20 I think I only have a few minutes left.

21             JUDGE SIPPEL:  All right.

22             MR. COHEN:  So if you'll give me
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1 five more minutes and then I'll consult with

2 them at the break and I may be finished.  But

3 I want to check about one thing with them.  Is

4 that all right, Your Honor?

5             JUDGE SIPPEL:  Okay.  Go right

6 ahead.  

7             Are you okay?

8             THE WITNESS:  I am.  Thank you.

9             JUDGE SIPPEL:  How about the

10 reporter?  Are you okay?

11             (Off the record comment.)

12             JUDGE SIPPEL:  Let's go.

13             BY MR. COHEN:

14       Q     You reviewed the report of Mr.

15 Egan.

16       A     Yes.

17       Q     And he's Time Warner Cable's

18 expert.

19       A     Yes.

20       Q     And would you agree with me that

21 Mr. Egan is an experienced expert in the same

22 fields that you are?
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1       A     He's definitely an experienced

2 person in the cable television field, but he

3 and I've had pretty different experiences

4 overall.

5       Q     He's been more on the operator side

6 and you've been more on the network side.

7       A     Yes, he has.

8       Q     And you've known him for some

9 number of years.

10       A     I have.

11       Q     And you are respectful of his

12 opinions.

13       A     I am.

14       Q     As he is of yours.

15       A     Thank you.  I didn't know that.

16       Q     And you've also found out that Mr.

17 Gerbrandt did something for the genre analysis

18 in this matter.

19       A     Yes.

20       Q     And he used something called

21 Tribune Media Services.

22       A     Yes.
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1       Q     And that's like an electronic

2 program guide that's used in the industry.

3       A     Yes.

4       Q     And you know from your experience

5 over all these years that the Tribune Media

6 Services is widely used in the television

7 industry.

8       A     Yes.

9       Q     And it divides TV shows into

10 genres.

11       A     Yes.

12       Q     And is it your opinion based on

13 your experience that the Tribune Service is

14 generally viewed as an accurate description of

15 programming genres?

16       A     It provides information in a very

17 broad way.  So it depends on -- It's certainly

18 not as specific as most people would like to

19 see genres.  It's very broad.

20       Q     But it's generally viewed as

21 accurate in the industry, is it not?

22       A     Yes.
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1             MR. COHEN:  Your Honor, this would

2 be a good time for a break.

3             JUDGE SIPPEL:  That's fine.  What

4 time can I -- Can somebody tell me what time

5 it is back there?

6             MR. COHEN:  Quarter of four.

7             JUDGE SIPPEL:  Quarter of four?

8             MR. COHEN:  Yes.

9             JUDGE SIPPEL:  Well, we'll come

10 back about 4:05 p.m.  Now before I commit to

11 this, are we going to be able to finish this

12 afternoon?

13             MR. COHEN:  Yes, I have either one

14 more line or no more lines, Your Honor, and I

15 don't believe there is any additional cross.

16 That's why we're going to consult.

17             MR. MILLS:  I'll consult, but I

18 believe we'll finish afternoon unless there is

19 extensive unexpected redirect.

20             MR. ROSE:  I don't expect there to

21 be extensive redirect, Your Honor.

22             JUDGE SIPPEL:  All right.  Lean
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1 towards the latter if you can.  We're off the

2 record until 4:05 p.m.  Thank you.

3             (Whereupon, a short recess was

4 taken.)

5             JUDGE SIPPEL:  Let's go back on the

6 record and get that one.

7             (Laughter.)

8             Mr. Cohen says he has no more

9 questions.

10             MR. COHEN:  No more questions.

11             JUDGE SIPPEL:  Thank you, sir.  And

12 are there any other questions from the

13 Defendants?

14             (Chorus of nos.)

15             How about Mr. Schonman.

16             MR. SCHONMAN:  Just an hour or so.

17             JUDGE SIPPEL:  Okay.

18             MR. SCHONMAN:  I just have a few

19 questions.

20             JUDGE SIPPEL:  Go ahead, sir.

21            CROSS EXAMINATION (Cont'd)

22             BY MR. SCHONMAN:
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1       Q     Ms. McGovern, my name is Gary

2 Schonman.  I'm co-counsel for the Enforcement

3 Bureau.  Good afternoon.  Just a few

4 questions.  Would you be kind enough to turn

5 to WealthTV Exhibit 152?  That's your amended

6 direct written testimony.

7       A     Certainly.

8       Q     And would you concentrate of

9 paragraph 23.  That's the last paragraph.  Now

10 there is a sentence at the end which you've

11 stricken.  I'm not concentrating on that.  I'm

12 talking about the portion of paragraph 23 that

13 is still in your testimony.  And you talk here

14 about your opinion about the remedy of

15 carriage of WealthTV.  From your experience,

16 are you qualified in your opinion to opine

17 about remedies in cases such as this?

18       A     I think I am experienced enough to

19 do that, but I became very confused about what

20 the terms would be, what the recommended terms

21 were and I just feel that I would need to

22 understand the direction of either WealthTV's
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1 recommendation which actually the thing that

2 surprised me most was the Most Favored Nations

3 issue in there.

4             So I would like to understand it

5 more clearly and I would like to understand

6 what the Defendants would recommend. But

7 without really hearing someone explain a good

8 bit more about that, I don't feel comfortable

9 with it.

10       Q     So are you withdrawing your

11 statement that the remedy of carriage seems

12 like a win-win proposition?

13       A     No, I'm not withdrawing that.

14       Q     Is carriage a win situation for the

15 Defendants?

16       A     Actually I think that WealthTV is

17 a -- Personally I think it's a good channel. 

18 It has good programming.

19       Q     Is that your expert opinion?

20       A     Yes, I think it has high quality

21 programming, good sound value, good

22 cinematography, good editing, good scripting. 

REDACTED



(202) 234-4433
Neal R. Gross & Co., Inc.

Page 3835

1 I think it's appropriate particularly for some

2 affluent communities.  It might not be the

3 most appropriate in every single community,

4 but, yes, I think it would be a good carriage

5 decision in a number of communities.

6       Q     Is it fair to say that the number

7 of programs that you had the opportunity to

8 examine of WealthTV is that -- did you feel

9 comfortable that that's a representative slate

10 of programming that the channel provides?

11       A     Well, there obviously as Mr. Cohen

12 has pointed a number of shows that I didn't

13 have access to.  But in terms of evaluating a

14 channel for carriage, what I ended up doing

15 was probably more than most people end up

16 doing as they're evaluating a channel for

17 carriage other than -- You know, they look at

18 the schedule.  They look at the marketing

19 material.  They hear the concept sale.  I

20 think the demographic information is critical

21 and it hasn't been provided here.  But in

22 terms of viewing a number of sizzle reels or
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1 programming that's offered up by a programming

2 provider I think that it was covered

3 adequately in terms of making that decision

4 with that caveat that there are a number of

5 shows that it might have been good to have a

6 sampling of because they represented different

7 audiences.

8       Q     What's a sizzle reel?

9       A     A sizzle reel is considered sort of

10 a promo reel that a programmer ends up putting

11 together when they are trying to pitch an MSO

12 or a DBS provider and they want to communicate

13 what their programming is going to encompass

14 and it's a small sample of what it actually

15 does encompass.  It's usually snippets of

16 maybe five or six different shows and if the

17 channel is getting ready to launch and they

18 don't even have shows produced yet, they may

19 select programming that might be

20 representative of some area that, you know, of

21 a theme.

22       Q     But you don't feel that you had a
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1 representative sampling of the programming on

2 WealthTV.

3       A     Actually, I think I do have

4 representative sampled.  If I were in the

5 position of making a decision, I would feel

6 comfortable making a decision on carriage

7 based on what I've seen.

8       Q     Do you know -- Do you have any idea

9 how many cable companies are currently

10 carrying WealthTV?

11       A     No, I don't.

12       Q     You don't?

13       A     I know the subscriber number is

14 above six million.

15       Q     Do you know what percentage of

16 households across the country are capable of

17 receiving WealthTV?

18       A     Well, if it's six million, there

19 are roughly 100 million households that are

20 covered by either cable, Telco or DBS that are

21 not just broadcast.

22       Q     Do you have any knowledge as to how
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1 many cable companies have refused to carry

2 WealthTV?

3       A     No.

4       Q     Do you have any -- Well, do you

5 have any knowledge as to how many MVPDs have

6 refused to carry WealthTV?

7       A     Well, there are lots of MVPDs and

8 I don't know how many WealthTV is actually

9 gone after to pitch.  I assume that they've

10 with a limited affiliate sales group which not

11 many people have a very expansive affiliate

12 sale group right now but with a limited number

13 of people you go after the bigger providers

14 and you start that way.  Now they've been

15 pitching I believe for coming up on, you know,

16 five and a half years or something like that. 

17 So I think they focused on the bigger

18 providers.

19       Q     Do you have any knowledge or

20 understanding as to why the cable carriers,

21 I'm sorry, why the MVPDs that have refused to

22 carry WealthTV have refused to do so?
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1             MR. ROSE:  Objection.  We're going

2 well beyond the scope of direct here.

3             JUDGE SIPPEL:  Mr. Schonman.

4             MR. SCHONMAN:  Well, Your Honor, in

5 the witness's last sentence she states, "There

6 is no high definition channel other than

7 WealthTV targeting affluent 25 to 49 year old

8 males."  And I'm trying to find out --

9             JUDGE SIPPEL:  This is on page 13?

10             MR. SCHONMAN:  Yes, paragraph 23 of

11 her direct written statement and I'm trying to

12 find out if perhaps the reason for that is

13 that there is no market for it or a limited

14 market for it.

15             JUDGE SIPPEL:  Well, I'll permit

16 the question.  I mean I think that her direct

17 testimony has opened the door to that extent,

18 but not too much.  I'll overrule the

19 objection, sir.  Go ahead.

20             BY MR. SCHONMAN:

21       Q     Do you remember the question?

22       A     Yes.  I believe it was what my
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1 opinion might be of why people have not

2 carried WealthTV.

3       Q     No.  Do you have any knowledge or

4 understanding?

5       A     Do I have any knowledge?  No, I

6 don't have any knowledge.

7       Q     Do you have an expert opinion?

8       A     I can speculate about that.

9       Q     I don't want you to speculate.  Do

10 you have --

11       A     No, I don't.  Then there are a

12 number of different reasons that people might

13 make that decision and not necessarily a

14 consistent theme of reasons from one MVPD

15 provider to another.

16       Q     So there may be multiple reasons

17 why a MVPD might not, might decide not, to

18 carry WealthTV.

19       A     That's correct.

20       Q     And they may be legitimate business

21 reasons.

22       A     They may be legitimate business
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1 reasons.  They may be technical reasons. 

2 Technical is generally a reason that a lot of

3 people have.  It may be that they needed to

4 prioritize the launch of other channels ahead

5 because of the leverage of some of the bigger

6 players who come in with new additional

7 channels.  For instance, if Discovery launches

8 a new channel, it has a good bit of leverage

9 and could possibly take someone's overall rate

10 down for a while or there are lots of things

11 that factor in when someone makes a decision

12 about adding a channel or not adding a

13 channel.

14       Q     Last question.  From your years of

15 experience and your professional experience,

16 are there a lot more program providers

17 pitching their channels to MVPDs, that is,

18 more programs than there are channels

19 available?

20       A     You know relatively I think it's

21 not that much different.  I mean when I

22 started in the business there was a very
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1 limited bandwidth of available and there were

2 channels pitching and then the capability

3 technically grows and then there might be more

4 channels pitching.  So I don't know.  It would

5 be hard to say at any point in time where the

6 constraints are relative to ten years ago,

7 five years ago.

8       Q     How about today?

9       A     I can't opine on that.  I don't

10 know how many channels are out there pitching. 

11 I don't know what relative to any other point

12 in time is available.

13       Q     In your professional experience, is

14 channel capacity a problem for MVPDs?

15       A     It's almost always a problem. 

16 There are almost always technical constraints

17 that require decision making in which people

18 have to prioritize one thing over another or

19 make tough decisions.

20             MR. SCHONMAN:  I have no further

21 questions, Your Honor.

22             JUDGE SIPPEL:  What's the -- Do you
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1 have an opinion as to whether -- Do you

2 consider there to be a considerable

3 competition to gain access to carriage on

4 these, let's say, on the Defendants?

5             THE WITNESS:  Yes, sir, there is.

6             JUDGE SIPPEL:  There's competition.

7             THE WITNESS:  Yes, there is

8 competition.  I don't think -- My point in

9 number 23 in terms of the second line of the

10 remedy is I don't think there is a competitor

11 necessarily in that category that's out there

12 trying to compete right now and to my

13 knowledge to get onto the bandwidth that was

14 vacated by Mojo and that was really what I was

15 making the point of.

16             JUDGE SIPPEL:  When you say without

17 Mojo --

18             THE WITNESS:  When Mojo --

19             JUDGE SIPPEL:  Left.

20             THE WITNESS:  -- left in December

21 of 2008 it left bandwidth possibly for another

22 channel and it could have easily been filled
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1 by WealthTV and probably suited a lot of the

2 people that Mojo was targeting.  So that was

3 my point there that in my opinion it could

4 have been a win-win situation.  But again, the

5 reason I felt more comfortable taking out the

6 last sentence is that the more and more I read

7 about the recommendations or the proposed

8 remedies, I was just a little bit confused

9 about what the rate would be, what the terms

10 and conditions would be and the Most Favored

11 Nations.

12             JUDGE SIPPEL:  Okay.  But that's on

13 -- You're talking about the remedy proposed by

14 WealthTV that they wanted you to testify to. 

15 Is that correct?

16             THE WITNESS:  WealthTV didn't ask

17 me to testify to their specific remedy.

18             JUDGE SIPPEL:  Well, what you

19 struck was it is fine saying that "WealthTV

20 has made an offer for a remedy which I believe

21 to be extremely fair and reasonable by any

22 industry standard."
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1             THE WITNESS:  I asked.  I asked

2 Charles Herring at one point before my

3 declaration and deposition what he was

4 pursuing in terms of the remedy and all we

5 discussed was the cutting rate that it would

6 be half the rate of Mojo and that he was

7 wanting it to go, WealthTV to be available, on

8 the systems that Mojo had vacated at half the

9 rate.  So without understanding all the rest

10 of the terms and conditions and making an

11 assumption on my part that because of the

12 power of the Defendants and who they were and

13 the numbers available to them in terms of

14 subscribers that they would get a Most Favored

15 Nations agreement and that they would be able

16 to have a very good deal because I'd done

17 deals with these MSOs over the course of years

18 and they always get a pretty good deal because

19 of their subscriber numbers.  They are always

20 treated pretty well by channels in terms of

21 the deals that they cut.

22             JUDGE SIPPEL:  Who is treated well? 
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1 Who are you talking about?

2             THE WITNESS:  Well, Comcast, Time

3 Warner, Cox, Bright House.

4             JUDGE SIPPEL:  Yes.

5             THE WITNESS:  Because they are

6 large --

7             JUDGE SIPPEL:  They are

8 distributors.

9             THE WITNESS:  They are large

10 distributors.

11             JUDGE SIPPEL:  Yes.

12             THE WITNESS:  And when a channel

13 does a deal with them to get carriage.

14             JUDGE SIPPEL:  Yes.

15             THE WITNESS:  You know, you usually

16 give them a pretty good deal because they have

17 --

18             JUDGE SIPPEL:  You being who?  You

19 being the program.

20             THE WITNESS:  Any channel, any

21 programming channel.

22             JUDGE SIPPEL:  You are saying the
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1 programmer usually gets a pretty good deal.

2             THE WITNESS:  Correct.  To the

3 MSOs.

4             JUDGE SIPPEL:  I see.

5             THE WITNESS:  Yes.

6             JUDGE SIPPEL:  That's just the way

7 -- That's the lay of the land.

8             THE WITNESS:  So that's what I

9 assumed and so I didn't know the terms and

10 conditions as Mr. Cohen has pointed out.  I

11 wasn't aware of the terms and conditions, but

12 making the assumption that, yes, they would

13 get a pretty good deal and the rate would be

14 half and they would only have to carry Mojo,

15 or excuse me, WealthTV on the vacated systems. 

16 That was my assumption.

17             JUDGE SIPPEL:  Yes, but at some

18 point you struck that.  So that's too much of

19 a recheck.

20             THE WITNESS:  Because I became --

21 The more I kept reading of the documents that

22 were provided before the trial I got more
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1 confused about what the real proposal was and

2 since I didn't feel that I could comfortably

3 ask somebody to clarify it for me I couldn't

4 go to the Defendants and ask them to clarify

5 what they were stating in their document I

6 felt more comfortable striking that line.

7             JUDGE SIPPEL:  Well, I take it that

8 -- All right.  I think I understand where

9 you're coming out on this.  I mean you did in

10 your testimony that you were confused about it

11 all.  If you're confused you can't really take

12 a position or an opinion.

13             THE WITNESS:  I would be happy to

14 take a position or an opinion if I had a

15 better explanation.

16             JUDGE SIPPEL:  From whom?

17             THE WITNESS:  From both sides I

18 guess.  Well, the Defendants had given an

19 explanation in their expert testimony.  Am I

20 correct or no?

21             MR. COHEN:  On the carriage, Your

22 Honor?
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1             JUDGE SIPPEL:  Your written

2 testimony.

3             MR. COHEN:  Our position is that

4 there shouldn't be any carriage.

5             JUDGE SIPPEL:  No, I mean -- Well,

6 that's true.  So then the rate becomes moot if

7 there's no carriage.  All right.  Never mind. 

8 There was something else that I wanted to get.

9             Again, I'm going back to this

10 question of competition.  Mojo, the scenario

11 now is that Mojo has left the spot vacant,

12 correct?

13             THE WITNESS:  Correct.  That's my

14 understanding and it may be filled in certain

15 systems.  I suspect that it's --

16             JUDGE SIPPEL:  In general though,

17 they're off.

18             THE WITNESS:  Yes.

19             JUDGE SIPPEL:  And your

20 understanding is that WealthTV now wants that

21 spot.

22             THE WITNESS:  Correct.
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1             JUDGE SIPPEL:  But is it -- Can

2 this be true in any situation?  I mean, why

3 would a carrier necessarily be locked into a

4 particular kind of program?  If something

5 vacates such as Mojo, it could be anybody,

6 anything, and somebody comes along and sells

7 them a big bill of goods on their programming 

8 regardless of what it is, what's so magic

9 about the 25 to 49 year old males that are

10 affluent?  Do you understand my question?

11             THE WITNESS:  Well -- I think so. 

12 My opinion on that would be that if the

13 Defendants made the decision to put this

14 channel on --

15             JUDGE SIPPEL:  What channel?

16             THE WITNESS:  Mojo, I'm sorry.  Put

17 the channel on originally and if they truly

18 based it on appealing to 25 to 49 year old

19 male demographic, my feeling that WealthTV,

20 also affluent male demographic, my feeling was

21 that WealthTV also was targeted to the 25 to

22 49 year old male affluent male demographic. 
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1 Obviously I know that it's probably a much

2 broader audience than that. 

3             But they are both HD services. 

4 They both had a sort of a similar middle of

5 bell curve, you know, maybe one to a little

6 younger, one to a little older.  But they both

7 were going after --

8             JUDGE SIPPEL:  But that's not my

9 question.  That was when -- It doesn't

10 necessarily need to be a choice between Mojo

11 and Wealth.  If somebody owns the right to

12 programming on a channel or what's to say

13 "Well, gee.  I think somebody" -- The

14 executive officers say, "You know I think

15 we'll put women's baseball on.  I think that's

16 a good one."  So what?  I mean I'm not --

17             THE WITNESS:  I mean they do have -

18 -

19             JUDGE SIPPEL:  I'll take anything. 

20 Take soccer.  Anything.  They just simply say,

21 "I think we ought to veer off of this business

22 about this male.  I mean look at it.  The
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1 economy has gone down the tubes and there

2 aren't going to be that many affluent males."

3             (Laughter.)

4             So what's wrong with them saying,

5 "So let's try something different"?  I mean,

6 is there something that you feel there's a --

7             THE WITNESS:  No.

8             JUDGE SIPPEL:  It's not a question 

9 of either Mojo or WealthTV if you have the

10 right, if you're buying the program.  It's

11 your -- Do you know what I'm saying?

12             THE WITNESS:  Yes.  I mean they do

13 have the right to that.  I mean my

14 understanding was that there was some sort of

15 prejudice in this process that --

16             JUDGE SIPPEL:  But you don't see

17 any evidence of that, do you?  I'm sorry.  I

18 didn't mean to cut you off.  Go ahead. Finish

19 your thought.

20             THE WITNESS:  Well, I mean there

21 are certain things that I don't have knowledge

22 to which is the contract agreements between
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1 the Defendants and Mojo that would indicate

2 how they make their choices on putting Mojo

3 on.  My understanding, it was a matter of the

4 issues of virtual integration and making a

5 choice to choose a channel that you had

6 ownership in merely because you had ownership

7 in it over --

8             JUDGE SIPPEL:  Well, you're not

9 able to make those assumptions because --

10             THE WITNESS:  That's what I'm

11 saying.  I don't have access to make -- to

12 understand what the decision process was for

13 the Defendants to make in choosing a Mojo over

14 WealthTV.

15             JUDGE SIPPEL:  So then how can you

16 be in a position -- Well, I don't think you're

17 really not testifying here that they had some

18 obligation to move over and let WealthTV come

19 in.  You're just saying that you think that

20 WealthTV -- You're telling us that you feel

21 based on what you've seen that WealthTV is

22 targeting the same market.  That's basically
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1 what you're telling us today.

2             THE WITNESS:  You know, I think

3 they deserve a right to be heard, considered,

4 for the same spot.  No, there is nothing that

5 says that an MSO has to make a decision to

6 replace one genre with another.

7             JUDGE SIPPEL:  Okay.  Well, let me

8 just take that a little bit.  Have you looked

9 at the evidence that shows the number of times

10 that Cox or Time Warner talked to people at

11 WealthTV about a possible deal?  Have you

12 looked at that stuff?

13             THE WITNESS:  I have looked at the

14 document of Time Warner and Comcast.

15             JUDGE SIPPEL:  What about Cox?

16             THE WITNESS:  I have not seen the

17 document of Cox.

18             JUDGE SIPPEL:  Okay.  Just

19 miscellaneous things like this.  I mean,

20 there's a stream of communications between Cox

21 and WealthTV that shows they were certainly

22 talking about a deal.  So it's not a question 
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1 of -- The record of that point isn't that

2 clear that they just completely, you know,

3 they just pulled the door down and said, "We

4 don't want to deal with these people."  At

5 least not in the course.  I'm asking how much

6 of that do you know.

7             THE WITNESS:  I don't know about --

8 I did not read the document pertaining to Cox

9 except for the one that Mr. Herring provided

10 that involves all of the MSOs, all four of the

11 MSOs, the Defendants.

12             JUDGE SIPPEL:  Well, I guess I'm

13 going back to -- I'm just bothered by the fact

14 that here you've got a valuable piece of --

15 valuable property rights.  You know, it's like

16 having -- It's like back when the king gave

17 the governor of a province or something he had

18 the right to set up a toll road and he sets up

19 a toll road and he says, "Okay.  We're going

20 to set it up this way for people of the

21 royalty and over here we have the people who

22 are not royalty.  They're going to have to pay
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1 tolls and all that kind of stuff."  I mean

2 it's -- This is the way it is.  I mean this is

3 the way it's set up.

4             Of course, if there's a law that

5 says that you can't discriminate, then okay. 

6 That's really a bad example. 

7             (Laughter.)

8             But situations -- So just erase

9 that from your -- But you've got a situation

10 where you have a valuable property right and

11 people are going to be bidding for it all the

12 time.

13             THE WITNESS:  Yes.

14             JUDGE SIPPEL:  And what's to say

15 that it has to be -- The only things you can

16 accept are the ones that are coming from the

17 genre that we've been talking about here.

18             THE WITNESS:  No, there isn't.  I

19 think the issue is a fair consideration of

20 channels that are owned by you, by an MSO and

21 channels that are not owned by an MSO.  That's

22 where --
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1             JUDGE SIPPEL:  I think that's what

2 the obligation is.  

3             THE WITNESS:  I think it is.

4             JUDGE SIPPEL  You're sort of giving

5 a legal opinion there.

6             THE WITNESS:  Well, I'm just giving

7 you my opinion as being in this business for

8 28 years.

9             JUDGE SIPPEL:  Well, that's what

10 I'm trying to get at.

11             THE WITNESS:  Yes.  And --

12             JUDGE SIPPEL:  You saw a lot of --

13 In the 28 years of your experience, I'm taking

14 it, I'm assuming that you've seen a heck of a

15 lot of competition going on.

16             THE WITNESS:  I have seen a heck of

17 a lot of competition, yes.

18             JUDGE SIPPEL:  So that's a given. 

19 I mean that's a natural thing.

20             THE WITNESS:  But I've also seen,

21 you know, most, a lot of MSOs favor the

22 channels that they have ownership in and I'm
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1 not sitting in your chair.

2             JUDGE SIPPEL:  You don't want to do

3 that anyway.

4             THE WITNESS:  Yes.

5             MR. COHEN:  Your Honor.

6             JUDGE SIPPEL:  Okay.

7             MR. COHEN:  I understand that she

8 was answering your questions.  Respectfully,

9 if this witness is going to testify the MSOs

10 favor their own channels, we're going to have

11 to open this.  It's not in her testimony.

12             JUDGE SIPPEL:  No.  I'm not -- No.

13             MR. COHEN:  There is no factual

14 predicate laid.

15             JUDGE SIPPEL:  They will be -- That

16 one will be -- I mean that's just virtually

17 stricken.

18             MR. COHEN:  Thank you, Your Honor.

19             JUDGE SIPPEL:  You haven't

20 responded my question.  You went beyond what

21 I was asking.  So I'm going to strike that

22 answer.  I'd better stop while I'm ahead or I
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1 think I'm ahead anyway.

2             Does anybody else have anything

3 more?

4             MR. ROSE:  I was hoping to go a

5 little bit of redirect if Your Honor will

6 allow me.

7             JUDGE SIPPEL:  Go ahead.  Are you

8 ready to go?

9             MR. ROSE:  Yes.  I would rather do

10 it now, yes.

11             JUDGE SIPPEL:  Thank you.

12               REDIRECT EXAMINATION

13             BY MR. ROSE:

14       Q     Ms. McGovern, you testified on

15 cross regarding the feel of a website, the

16 feel of a presentation and you also testified 

17 regarding signature product.  Why are those

18 elements important?

19       A     Those elements are important

20 because they distinguish a channel one from

21 the other.  And sometimes in a genre where

22 there are more than one -- where they are
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1 competitors, signature programming

2 specifically and look and feel are important

3 to distinguish one from the other.

4       Q     Are they specifically important to

5 programming executives for the MSOs?

6       A     Yes.

7       Q     And how about the subscribers to

8 those MSOs?

9       A     Yes, I think they are important to

10 the subscribers ultimately.  They may not be

11 communicated well to a subscriber because they

12 haven't -- they're not distinguishable enough

13 for an MSO to put it in a marketing piece

14 which most of them don't do much marketing

15 mail wise anymore with materials.

16             But I guess once a subscriber has

17 a channel or a competitive channel I think

18 they begin to see the differences in two

19 competitors.  I'll use an example.  HBO and

20 Showtime, when HBO came out and it was

21 obviously a very -- It's an incredibly strong

22 movie service and a few years later Showtime
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1 launched another movie service and a lot of

2 the cable operators because it was just cable

3 operators at that time, a lot of the cable

4 operators were convinced by Showtime to drop

5 HBO because they go get a much cheaper deal

6 and they thought one movie channel replaces

7 another movie channel.  And what happened then

8 was it sort of kick started the development by

9 HBO of their signature series to set them

10 apart.

11             So even though especially in the

12 early days there wasn't a large percentage of

13 the signature series, they've since, HBO has

14 since built it to be a very strong kind of

15 sub-brand, their signature series on HBO.  But

16 to the consumer they started to see the

17 difference that there were these shows that

18 they could get nowhere else but HBO. So the

19 signature series started to set up HBO as

20 having a distinguishable difference between

21 HBO and Showtime.  And then Showtime started

22 doing its own series.
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1             I think that's the benefit of the

2 signature series in terms of setting apart the

3 perception that they were both movie channels. 

4 They both started out as movie channels and

5 then it took doing identifiable, distinct

6 programming for one before consumers and

7 actually cable operators began to start to

8 lean more in one direction or another.

9             I don't know if that --

10       Q     So in your experience, is it the

11 perception created by comparing hours of

12 programming of one genre or another or is it

13 created by something else?

14       A     Well, it's --

15             MR. COHEN:  Your Honor, I'm going

16 to object -- Well, I'll withdraw the

17 objection.

18             JUDGE SIPPEL:  Thank you.

19             BY MR. ROSE:

20       Q     Do you remember the question?

21       A     Yes.  It's not just about

22 quantitative number of hours.  In the example
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1 I just gave you it's about the perception.

2       Q     Moving to I believe you still have

3 in front of you Exhibit 4 by Time Warner. 

4 This is the famous Forbes deck that I'm now

5 going to try to ask you a couple questions on.

6       A     Okay.

7       Q     Can you find that in your stack?

8       A     Yes, I have it.

9       Q     And if you look at page 17 of that

10 exhibit.

11       A     Yes.

12       Q     How many headers do you see there

13 on the columns?

14       A     Four.

15       Q     Four, and so you have High Octane,

16 Around the Globe, Behind the Wealth, Playing

17 Hard and Power Talk.  That's actually five,

18 isn't it?

19       A     Sorry.  Yes.

20       Q     Do you see the one section --

21       A     Yes, I see that one.

22       Q     In your opinion, is that kind of
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1 programming consistent with a male skewed

2 lineup?

3       A     I definitely would say the High

4 Octane column is, some of Around the Globe,

5 Behind The Wealth most of that or a good bit

6 of that, Playing Hard male skewed and Power

7 Talk probably more male skewed.

8       Q     And if you would just look at page

9 seven of that same deck.

10       A     Yes.

11       Q     And this the magazine competitive

12 set that we've had some questions on direct. 

13 When you hear a pitch, is this kind of

14 material usually presented in some kind of a

15 slide?

16       A     The competitive set?

17       Q     Yes.  The kind of thing that's in

18 these decks.  Do you see these kind of slides?

19       A      If you're sitting at an MSO or DBS

20 provider and you're listening to a programmer

21 kind of pitch you?

22       Q     Yes.
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1       A     Is that the question?  Possibly

2 yes.

3       Q     And do they usually talk while

4 they're presenting the slides?

5       A     Yes.

6       Q     And would you tend to listen to

7 what they're saying?

8             MR. MILLS:  Your Honor, I'm going

9 to object to this.

10             JUDGE SIPPEL:  That's a useless

11 question.

12             MR. MILLS:  It's a leading --

13             BY MR. ROSE:

14       Q     Does the slide by itself tell you

15 how programming is skewed?

16       A     No.

17             JUDGE SIPPEL:  Are you almost ready

18 to excuse the witness?

19             MR. ROSE:  I am, Your Honor.  Just 

20 bear with me for a moment.

21             BY MR. ROSE:

22       Q     Are you familiar with, I believe
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1 there were some questions on direct, about

2 iNHD?  Do you recall that channel?

3       A     Yes.

4       Q     And when did you become familiar

5 with that?

6       A     I became familiar with iNHD when I

7 was trying to get access to it when I was

8 heading up the programming group at Voom.

9       Q     And have you done the kind of

10 content review of Wealth that you would expect

11 a reasonable programming executive or

12 distributor to perform?

13             MR. COHEN:  That's a leading

14 question, Your Honor.  Object.

15             JUDGE SIPPEL:  I'll sustain the

16 objection.  Just change the form of it please,

17 sir, Mr. Rose.

18             BY MR. ROSE:

19       Q     You are familiar from your

20 experience with the kind of content review you

21 would have performed as a programming

22 executive, are you not?
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1       A     Yes.

2             MR. COHEN:  Leading, Your Honor. 

3 Are you not?

4             JUDGE SIPPEL:  I think for

5 something like that -- What are you trying to

6 find out about programming?  What's the

7 subject of your sentence there?

8             MR. ROSE:  Maybe I'll ask a simpler

9 question.  I'll try again.

10             JUDGE SIPPEL:  Well, I'll be glad

11 to help you, but I have to know what it is

12 that you're asking.  That's my fault.  I

13 didn't quite follow it.  Just repeat the

14 subject matter that you're trying to elicit.

15             MR. ROSE:  Have you done the kind

16 of review of Wealth that programming

17 executives do?

18             JUDGE SIPPEL:  What do you know

19 about how the review is done of the

20 programming at Wealth?

21             THE WITNESS:  And I assume that you

22 mean in the process of this leading up to the
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1 trial, not when I was at Voom.

2             JUDGE SIPPEL:  No, just in general. 

3 What do you know?  You're in the industry. 

4 What do you know about WealthTV and how they

5 go about doing this?

6             THE WITNESS:  Okay.  Well, at Voom,

7 you know, I saw their deck.  I talked with

8 them.  I saw a sizzle reel and I evaluated

9 that it was an appropriate channel for us to

10 be carrying on Voom.  After -- Since January,

11 since I've been brought into this, I've had a

12 chance to view products, see the schedule,

13 look at the websites, get to the point of at

14 least reviewing the descriptions.  So I have

15 done what I would consider as much as many

16 programming executives might do as they're

17 making a decision on a channel especially if

18 they did it with a side-by-side comparison of

19 two channels or had a certain demographic they

20 were trying to appeal to or a certain niche

21 they were trying to appeal to.

22             BY MR. ROSE:
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1       Q     And, Ms. McGovern, what have you

2 done to review the content of the channel

3 known as Mojo?

4       A     I've watched its shows that I went

5 online and purchased and purchased essentially

6 a series from every single show available on

7 Amazon that was listed on Wealth, excuse me,

8 on Mojo and I viewed one show generally. 

9 Sometimes I think I did a couple of them or

10 two shows from a series from Mojo and to their

11 websites.  I tried to read articles that were

12 available and interviews that were available

13 regarding Mojo.

14       Q     And is that review consistent with

15 the standards of programming executives in

16 making decisions for --

17             MR. COHEN:  Objection.  Leading.

18             JUDGE SIPPEL:  We're in a very

19 critical area.  Well, an important area.

20             BY MR. ROSE:

21       Q     And what sort of review have you

22 done of iNHD?  Describe that please.
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1             MR. COHEN:  Your Honor, this is

2 direct that's going on now instead of

3 redirect.

4             JUDGE SIPPEL:  Yes.  That's true. 

5 I thought you might have had a hook on your

6 first approach there.  That's why I was

7 wanting to see if I could help you out on

8 that.  But I agree.  We're redoing the direct

9 and that's -- I think this witness has been on

10 the stand a long time and unless you're going

11 to develop something I think maybe she should

12 be excused.

13             MR. ROSE:  I'll rest, Your Honor. 

14 Thank you.

15             JUDGE SIPPEL:  Do you really have

16 something pressing that you want to pursue

17 because I don't want to just cut you off.  But

18 this woman has been on that stand all

19 afternoon.

20             MR. ROSE:  We don't have any

21 further questions, Your Honor.

22             JUDGE SIPPEL:  Can we excuse the
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1 witness?

2             MR. COHEN:  Can I ask two or three

3 questions, Your Honor?

4             JUDGE SIPPEL:  Well, it's going to

5 be two or three?

6             (Laughter.)

7             MR. COHEN:  I don't know if I'm

8 counting.

9             JUDGE SIPPEL:  Go ahead.

10                RECROSS EXAMINATION

11             BY MR. COHEN:

12       Q     You were asked by Mr. Rose a genre

13 analysis.  You didn't do one, did you?

14       A     I did -- I looked through and got

15 more specific after the deposition in terms of

16 looking specifically for movies and scores and

17 music because of the issues that arose during

18 the deposition.

19       Q     Let's stick to your expert report

20 that you filed.  Is there any genre analysis

21 that's done in this report?

22       A     No.
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1       Q     Have you done a systematic review

2 of the programming on Wealth?

3       A     Since -- 

4       Q     Systematically?

5       A     Before the declaration.

6       Q     Before you swore here, did you?

7       A     No.

8       Q     Have you done a systematic review

9 of the programming on Mojo?

10       A     Not before the deposition.

11       Q     Have you done a systematic review

12 of the programming of iNHD?

13       A     No.

14       Q     You were asked by Mr. Schonman

15 about the win-win.

16       A     Yes.

17       Q     Your views of the win-win.

18       A     Yes.

19       Q     To know if it's a win-win, doesn't

20 it make a difference if there's a price?  What

21 the price is?

22       A     That's why I withdrew the last
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1 statement.

2       Q     So there's no win-win in the cable

3 carriage business without knowing the price,

4 right?

5       A     That's correct.

6             MR. COHEN:  No further questions,

7 Your Honor.

8             JUDGE SIPPEL:  Is that it?

9             MR. COHEN:  Yes.

10             JUDGE SIPPEL:  Okay.  You're

11 excused as a witness.  

12             Does that finish the WealthTV

13 testimony?

14             MS. WALLMAN:  We don't have any

15 further testimony, Your Honor.

16             JUDGE SIPPEL:  All right.  I'm just

17 going to excuse you as a witness and wherever

18 you're going have a safe trip.

19             (Witness excused.)

20             THE WITNESS:  Thank you.

21             JUDGE SIPPEL:  Do we have any other

22 business to discuss?  Do you want to start off
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1 the record or can we leave and come back on

2 the record?

3             MS. WALLMAN:  I'm aware of a couple

4 of exhibit issues.  They don't have to be

5 resolved today, but I don't want our portion

6 of the case to be closed without resolving

7 them.

8             JUDGE SIPPEL:  All right.  Well,

9 just the general area, what might they be? 

10 The categories of your --

11             MS. WALLMAN:  There are two

12 specific exhibits.

13             JUDGE SIPPEL:  Two specific

14 exhibits?

15             MS. WALLMAN:  Yes.

16             JUDGE SIPPEL:  What is it?  They

17 have been rejected or they're outside? 

18 They're not in?

19             MS. WALLMAN:  Well, Cox Exhibit 101

20 a letter from --

21             JUDGE SIPPEL:  I know what it is.

22             MS. WALLMAN:  Okay.  That was used
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1 in cross examination.  Someone from Cox

2 indicated they did not intend to move it in. 

3 I've moved for its admission into evidence and

4 that issue was reserved.

5             JUDGE SIPPEL:  All right.  What's

6 the other one?

7             MS. WALLMAN:  The second one is an

8 issue with respect to Exhibit 97.

9             JUDGE SIPPEL:  Whose exhibit?

10             MS. WALLMAN:  This is WealthTV's

11 Exhibit 97.  This was one that was in the

12 book.  The one that was in the book appeared

13 to relate to a settlement discussion.  So we

14 took it out for that reason and I had asked

15 counsel for Time Warner to consider whether we

16 could substitute a slide deck that went with

17 a meeting that was not a settlement in the

18 same vicinity of the calendar.  I hadn't heard

19 back yet, but I see --

20             MR. COHEN:  We have no objection

21 for that as well.

22             MS. WALLMAN:  All right.
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1             MR. COHEN:  So is it the July 18th

2 presentation that you showed us?

3             MS. WALLMAN:  July 18.  Yes, July

4 18, 2007.

5             MR. COHEN:  Let me look at the

6 pages that I have.

7             MS. WALLMAN:  Certainly.

8             MR. COHEN:  If it's the one from

9 the other day, we have no objection.

10             MS. WALLMAN:  It's from the same

11 file, yes.

12             MR. COHEN:  Maybe if Your Honor

13 wants to deal with the Cox, I'll take a quick

14 look at this one.

15             JUDGE SIPPEL:  Well, no.  I think

16 I'm going to wait until you're all done with

17 one.  I can't take two at the same time.  Cox

18 I think I'm going to wait until Monday on. 

19 I'm going to take a look at that again.

20             No problem?

21             MR. COHEN:  No, Your Honor. 

22 Ninety-seven we remove our objection.  This is
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1 ample substitution.

2             JUDGE SIPPEL:  All right.  Now it

3 says the settlement evidence was out.  Ninety-

4 seven is kind of a blank right now.

5             MS. WALLMAN:  That's correct.

6             JUDGE SIPPEL:  So you just want to

7 insert what you've identified.

8             MS. WALLMAN:  Yes.

9             JUDGE SIPPEL:  All right.  We'll do

10 that Monday morning.

11             MS. WALLMAN:  Thank you.

12             JUDGE SIPPEL:  It's going right in,

13 but don't let me forget.

14             MS. WALLMAN:  Yes, Your Honor.

15             JUDGE SIPPEL:  So a new 97.  And

16 there are some other documents.  I haven't

17 gone through my list, but I will do it if I

18 have to that I reserved rulings on.

19             MS. WALLMAN:  Yes, Your Honor.

20             JUDGE SIPPEL:  Are these -- Do you

21 want me to go back through those again, too?

22             MS. WALLMAN:  If Your Honor will
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1 permit I could go through them over the

2 weekend and bring them up on Monday.

3             JUDGE SIPPEL:  Yes.  Okay.

4             MS. WALLMAN:  I don't anticipate

5 trying to get others that we have not

6 specifically discussed --

7             JUDGE SIPPEL:  All right.  Because

8 I want to clean the record up in that respect. 

9 I mean either I rule on them or they can be

10 withdrawn or something.  But I want it to be

11 clear that there's nothing hanging loose.

12             MR. MILLS:  Your Honor, with regard

13 to call reports that you've already ruled on,

14 we can prepare a list of those and make sure

15 that those are clear which ones you've

16 rejected from evidence.

17             JUDGE SIPPEL:  Please do.

18             MR. MILLS:  Thank you.  We'll give

19 you that on Monday.

20             JUDGE SIPPEL:  Okay.  Now are there

21 any other document questions that -- What

22 about this declaration of Mr. Herring about
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1 the documents?

2             MR. COHEN:  We've not moving it

3 into evidence, Your Honor.

4             JUDGE SIPPEL:  So it's just there.

5             MR. COHEN:  Yes.

6             JUDGE SIPPEL:  It's not in evidence

7 actually at all.

8             MR. COHEN:  That's right.

9             JUDGE SIPPEL:  All right.

10             (Off the record comments.)

11             And we also have to get a clean 75,

12 right?

13             MR. COHEN:  Mr. Harding is going to

14 do that over the weekend.

15             JUDGE SIPPEL:  Did you know that?

16             (Laughter.)

17             MS. WALLMAN:  Your Honor?

18             JUDGE SIPPEL:  Yes, Madam.

19             MS. WALLMAN:  With respect to -- On

20 the declaration of the data log, would you

21 permit me to raise that on Monday?

22             JUDGE SIPPEL:  Yes.
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1             MS. WALLMAN:  Thank you.

2             JUDGE SIPPEL:  Are you

3 contemplating for asking to move, trying to

4 move, it in?

5             MS. WALLMAN:  I am.

6             JUDGE SIPPEL:  All right.

7             MR. COHEN:  Your Honor, let me say

8 I think that's inappropriate now that Mr.

9 Herring has left the stand.

10             JUDGE SIPPEL:  Well, let's take it

11 up on Monday.  I mean I have to hear them out. 

12 I got to hear the other side out.

13             MR. COHEN:  I understand, but I'm

14 just saying that if she's going to move it

15 into evidence I didn't have an opportunity to

16 cross.  We didn't cross examine Mr. Herring

17 fully about that document.

18             MS. WALLMAN:  You had the

19 opportunity though.

20             MR. COHEN:  But you did not move it

21 into evidence while the witness was on the

22 stand.
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1             JUDGE SIPPEL:  Well, Mr. Herring

2 will be here. Do you want me to bring him back

3 on the stand?

4             MR. COHEN:  Not particularly, Your

5 Honor, but I think the time to offer that into

6 evidence was when the witness was on the

7 witness stand.

8             JUDGE SIPPEL:  I understand, but I

9 tell you.  I'm concerned.  I want Mr. Herring

10 to tell the story and include all the elements

11 of his story.

12             MR. COHEN:  Okay.  We'll think

13 about that.

14             JUDGE SIPPEL:  And I think you got

15 a lot of rulings in your favor.  So I think

16 it's only fair.  Let's take another look at

17 it.

18             MR. COHEN:  Take a look at it over

19 the weekend.

20             JUDGE SIPPEL:  And we'll address it

21 Monday morning.  So it will be Cox 101,

22 WealthTV 97 is in, the new 97, and then the
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1 declaration on the documents and is there

2 anything else that's hanging prior.

3             MS. WALLMAN:  If we could get a

4 best line about witness order.

5             MR. COHEN:  As I told you all

6 along, we're going to start with Time Warner

7 Cable witnesses.  I do not know today who the

8 first witness will be.  We will have all four

9 Time Warner Cable witnesses available to

10 testify Monday.

11             JUDGE SIPPEL:  What about Mr. Ashe?

12             MR. COHEN:  Mr. Ashe is

13 unavailable.  So we had to move up the Time

14 Warner Cable witnesses.  Unavailable until

15 Tuesday. He'll be here Tuesday.

16             JUDGE SIPPEL:  All right.  Now I

17 still have that question about those risque

18 pictures.  Do you want to talk to your client

19 over the weekend about that, too?  I don't

20 want to push you on it, but?

21             MS. WALLMAN:  It may be that by the

22 end of the case I could agree to withdraw.
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1             JUDGE SIPPEL:  All right.

2             MS. WALLMAN:  They do go to a

3 proposition that I think is still in

4 contention about whether WealthTV's

5 programming has an NGS as Mojo has claimed to

6 have.  If that's still in contention, then I

7 would like to keep the pictures in.  If it's

8 not, then --

9             MR. COHEN:  Contention in what way? 

10 Their expert testified that it doesn't.

11             JUDGE SIPPEL:  Okay.  I don't know

12 how -- This is something you have to consider. 

13 It's something to think about.  I don't know.

14 What does the Bureau say?

15             MR. SCHONMAN:  You know, Your

16 Honor, I'm trying to recall.  There was

17 considerable testimony about those two

18 exhibits and I do remember a line of

19 questioning which inquired as to whether the

20 photographs in each exhibit was representative

21 of the programming

22             JUDGE SIPPEL:  That's okay.
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1             MR. SCHONMAN:  In other words, I

2 think the particular question was someone

3 looking at these pictures would they get a

4 fair understanding of what the program is

5 about for each set.  I think the photos in one

6 exhibit went to one program and the photos in

7 another went to a different program.

8             JUDGE SIPPEL:  All right.

9             MR. SCHONMAN:  And I think anyone

10 reading the record -- Without going into the

11 response that was received from the witness,

12 I think anyone reading the record would want

13 to compare these pictures to make a

14 determination as to what the program was about

15 or not about.

16             JUDGE SIPPEL:  All right.  I hear

17 you.  Now with the exception of that one

18 picture when we first were taking, the first

19 day of document, and you objected to it as

20 being implicious.  Am I saying that right?  It

21 was basically repetition of the same type of

22 evidence and I refused to receive it, but it
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1 was left hanging.

2             Take my word for it.  You did make

3 that objection.  It was cumulative.  That's

4 the word I'm looking for.  And that's where it

5 is.  It's just sitting in the record as a

6 rejected exhibit and that's what I want to ask

7 this woman.  Can we get rid of that one?

8             MS. WALLMAN:  I understood it to be

9 not received into evidence.

10             JUDGE SIPPEL:  That's correct, but

11 it was left in the record as a marked exhibit

12 and I would just like to get rid of it.

13             MS. WALLMAN:  I'm inclined to

14 agree, but if I could get back to you on

15 Monday.

16             JUDGE SIPPEL:  Get back to me on

17 Monday, yes.  That's all.  But the rest of it,

18 I think Mr. Schonman was right.  There is a

19 reason to keeping some of those other ones in.

20             MR. COHEN:  We don't have any

21 objection to that, Your Honor.

22             JUDGE SIPPEL:  Well, whatever. 
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1 It's on your nickel, not on mine.

2             (Laughter.)

3             Everybody have a good weekend.

4             (Chorus of thank yous.)

5             9:30 a.m. on Monday morning.  Thank

6 you.  Off the record.

7             (Whereupon, at 5:02 p.m., the

8 above-entitled matter was recessed to resume

9 on Monday, April 27, 2009 at 9:30 a.m.)

10
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