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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Expanding the Economic and Innovation Docket No. 12-268
Opportunities of Spectrum Through Incentive
Auctions

N N N N N N

REPLY COMMENTS OF VENTURE TECHNOLOGIES GROUP, LLC

Venture Technologies Group, LLC (*Venture”), theehsee of ten full-power, Class A,
and low-power broadcast television stations, heseliymits reply comments in response to the
Commission’sNotice of Proposed RulemakiffNPRM) in the above-captioned proceedihg.
The reply comments focus on two areas of utmosbrapce to VentureFirst, the FCC’s rules
must afford Class A station KHTV-CD auction elidityi and repacking protectionSecongthe
FCC must evaluate the reverse auction bids anddadfiopropriate repacking protection for all
digital Class A stations based on the stationsnged facility as of the date the auction begins or
another future date certain.

l. INTRODUCTION AND SUMMARY

The Commission’s final auction rules must affordtaan participation and repacking
protection to the very limited number of Class Atsins — including Venture station KHTV-CD,
Los Angeles, California (Fac ID 60026) — that remegi Class A eligible since 2000 and received
Class A licenses after February 22, 2012. Thesnuiest also afford all Class A stations auction

participation rights and repacking protection foeit licensed facilities as of the commencement

! In the Matter of Expanding the Economic and InnmraOpportunities of Spectrum Through Incentive

Auctions Notice of Proposed Rulemaking, 27 FCC Rcd. 122872) (NPRM).



of the reverse auction. At an absolute minimura,rtiles must protect facilities licensed prior to
a future date certain.

The Community Broadcasters Protection Act of 19€BPA”) guaranteed Class A
stations permanent status as long as the licersegimed in compliance with the applicable
rules. The Spectrum Act confirmed the importanic€lass A stations and neither explicitly nor
implicitly altered the CBPA’s mandate. It is a flamental principle of statutory construction
that statutes are to be harmonized whenever pessit¢ading the CBPA together with the
Spectrum Act produces just one permissible intéaion: Class A station KHTV-CD must be
eligible for the auction and must be protectedeipaicking.

TheNPRMcorrectly proposes to allow the very small numifeClass A stations in
KHTV-CD’s position to participate in the spectrumncéion based on their spectrum usage rights
held at the commencement of the reverse auctiorepsd This result is consistent with and,
indeed, compelled by the relevant statutory scheme any other outcome would violate the
Administrative Procedure Act (“APA”). So, too,tlee Commission’s proposal to protect, as part
of the repacking process, the digital facilitiesGdfiss A stations théirst received a digital
license after February 22, 20i2ndeed, any interpretation of this proposal thatld fail to
protect the initial Class A license of KHTV-CD, gtad after February 22, 2012, would in
essence downgrade KHTV-CD to a low power televisi@tion and thus run afoul of the
prohibition on retroactive rulemaking and the TgsrClause of the Fifth Amendment.

Venture made significant financial investments iHTR/-CD reliant upon FCC Orders

which first promised Class A status to qualifieati®ins and then incentivized the digital low-

2 Id.  80.
3 Id. 9 80, 115.



power television (“LPTV”) transitiof. KHTV-CD patiently abided by its Class A obligati®
and diligently and in good faith perfected its Gl&slicense after 12 long years. Adoption of
auction or repacking rules that would unjustlys#HTV-CD of the benefits of its Class A
status would contravene the underlying tenets efribentive auction, as guided by the
Communications Act, of fairness, efficiency, andigg® and would violate the Commission’s
obligations under the APA and the Constitution.

In addition to ensuring auction eligibility ancpeking protection for KHTV-CD, the
Commission must providal digital Class A facilities auction evaluation amegacking
protection for their licensed facilities as of e the reverse auction commences or, at the
earliest, a future date certain. THERMproposal to protect only the digital license o&d€d A
stations received prior to February 22, 2012, astchny subsequent modifications of that
license, must be rejectédFailure to protect and to evaluate for purpogeb@reverse auction
or repacking all Class A facilities licensed asha auction’s commencement, or a future date
certain would violate the Spectrum Act, the CBR#g APA, and the Constitution.

I KHTV-CD MUST BE AFFORDED AUCTION ELIGIBILITY AND RE PACKING
PROTECTION.

TheNPRMrightly proposes that a “television station licemSesuch as Class A station
KHTV-CD, “may participate in the reverse auctionleog as it holds a license for the spectrum
it seeks to relinquish prior to the date it submgsapplication to participate in the reverse

auction.” Likewise, the Commission must protect all Classtétions in the repacking process.

4 See Digital Low Power Television, Television Tratwl, and Television Booster Stations and to Amend

Rules for Digital Class A Television Statip@&cond Report and Order, 26 FCC Rcd 10732 (20LPTV DTV
Second Report and Ordgr Class A Television Servicg5 FCC Rcd 6355 (2000).

° See47 U.S.C. § 307(b).
6 Id. 80 n.120.
! See NPRMProposed Rule 73.3700(b).



Any other outcome would contravene the Spectrumafidithe CBPA, the APA, and the
Constitution.

A. Venture Diligently Sought and Obtained a Class A Léense for KHTV-CD in
Reliance Upon the CBPA and the Commission’s Rulesd Policies.

Reliant upon the CBPA and the Commission’s rulemture endured a long, arduous
journey of more than 12 years to achieve Classafustfor KHTV-CD. All of Venture’s
persistence, investment, and good-faith effortalfynpaid off in July 2012 when the
Commission granted KHTV-CD its Class A liceffse.

The story for KHTV-CD began on January 27, 2000emtvithin the statutory-specified
period, Venture filed a Class A Statement of Eligyofor KHTV-LP. On May 25, 2001, the
Commission licensed KHTV-LP on Channel 48 in Inl&rdpire, California as an LPTV
station? Less than two months later, on July 12, 2001 tMenfiled an application to convert its
LPTV license to Class A statdis.More than a year later, on August 5, 2002, th€ Ei€nied the
application because the station was predictedusecaterference to DTV allotments and
authorized DTV facilities. On September 26, 2064ts order on Venture'’s Petition for
Reconsideration, the Commission recognized thatireriface[d] circumstances beyond [its]
control” and declared that KHTV-LP “remain[ed] eébte for Class A Television Status®”

Thus, Venture became part of a limited numberlat€A-eligible licensees without a

suitable Class A channel, and its quest for arore-channel which did not cause impermissible

8 SeeCDBS File No. BLDTA-20120224ABQ.
0 SeeCDBS File No. BLTTL-20010507AAM.
10 SeeCDBS File No. BLTTA-20010712AHT.

1 Seel etter from Hossein Hashemzadeh, Associate Chieled&/ Division, Media Bureau, Federal

Communications Commission to Venture Technologiesu@, LLC c/o Gregory L. Masters, Esq., at 2 (S&ft.
2002), CDBS File No. BLTTA-20010712AHT. In tiidass A Television Servié&eport and Order, the
Commission stated that “[w]here potential applisdiate circumstances beyond their control thatgarethem
from filing within 6 months, we will examine thoggstances on a case-by-case basis to determineetigghbility
for filing.” Class A Television Servicat  14.



interference to DTV facilities continued. FirsteMure tried Channel 45, filing a minor change
displacement application on October 16, 2002 anapgfication to convert to Class A status on
November 25, 2002 The application conflicted with an applicatiotedi by KLAU-LP,
Redlands, California, which also proposed operatioi@hannel 45, and the FCC dismissed
Venture’s application on January 17, 2006. Meatwayline operation of KOCE-DT, Huntington
Beach, California (Fac. ID 4328) on Channel 48 ldispd KHTV-LP in May 2003, forcing the
station to seek and be granted special tempordhpaty (“STA”) to operate on Channel 67
through 20113

Venture then tried Channel 46, filing an applicaton October 30, 2006 for a digital
companion channel in Los Angeles, Califortidut the FCC dismissed it on December 4, 2007
following an objection by the Mexican governmehltext, on May 28, 2008, Venture proposed a
digital displacement application to move KHTV-LPdigital channel 8° but, due to XHAQ-TV
operating as a full-power analog television statarchannel 5 in Mexicali, Baja California,
Mexico, the FCC dismissed the application on J@y2D09'° Then, on October 14, 2008,
Venture proposed another digital displacement apptin to move KHTV-LP to digital channel

44} which was dismissed per its request on April Z2,*°

12 SeeCDBS File Nos. BPTTL-20021016AAZ; BLTTA-20021125ABT he Form 302-CA Class A
conversion application remained pending until July 2012.

13 See, e.g.CDBS File No. BSTA-20040914AGD.

1 SeeCDBS File No. BDCCDTL-20061030ARX

15 SeeCDBS File No. BDISDVL-20080528AFZ.

16 SeefFederal Communications Commission, Public Noticgpdtt No. 47036 (rel. July 28, 2009).

v SeeCDBS File No. BDISDTL-20081014AFC.,

18 SeeFederal Communications Commission, Public Notiagpdt No. 47223 (rel. April 27, 2010).

-5-



Venture finally found a suitable home beginninghwis August 21, 2009 displacement
application to operate on Channel’270n March 24, 2010, San Bernardino Community
College District filed an Informal Objection agatiise application, claiming Venture did not
have permission to use a full-service mask fil#&lthough the Media Bureau had routinely
granted requests for waivers to allow the usefaflaservice mask filter in the past, nonetheless
Venture amended the application on April 23, 2G1Pprbpose technical parameters that did not
use a full-service mask filter, making the appimatsuitable for grant. However, the Media
Bureau did not act on the application. Over a Ya@r on August 26, 2011, the FCC amended
Section 73.793 of its Rules to permit digital LP&pplications to use full-service emission
masks?® That same day, and with the application stillgieg, Venture again amended the
application to specify a full-service mask filterder the new rules. Nearly 22 months after the
application was suitable for grant and nearly sonths after the rule amendment and second
amendment explicitly authorized grant, the FCC graithe application on February 15, 2012.
Two days later, on February 17, 2012, Venture eiitty filed a license to cover applicatioh,
which the FCC granted on February 22, 2012. Witkaasting any time, Venture converted its
licensed facility to Class A on February 24, 261@hich the FCC granted on July 11, 2012.

These circumstances are unique. Many low-powdipa&afiled statements of Class A
eligibility in 2000; a very small number of thodatsons had yet to perfect their Class A licenses

by the time the Spectrum Act was enacted; a tilngsuof those stations continued to abide by

19 SeeCDBS File No. BDISDTL-20090821ADM.

0 SeeFederal Register, Digital Low Power Television, &vésion Translator, and Television Booster Stations

and to Amend Rules for Digital Class A Televisiaat®ns, 76 Fed. Reg. 44821, 44821, 44828 (2011).
2 SeeCDBS File No. BLDTL-20120217ABO.

= SeeCDBS File No. BLDTA-20120224ABQ. Venture notesttttee FCC identified the license to cover
permit No. BDISDTL-20090821ADM issued on Februagyas a “Digital Class A Broadcast Station Licensg€e
id.; Attachment A.



the FCC'’s Class A continuing eligibility requiremeiffior the last 12 years (Venture estimates
fewer than 10); and yet an even tinier subsetatf shbset will have been granted Class A status
before the reverse auction commences. KHTV-CD this smallest subset.

B. Failure to Permit KHTV-CD to Participate in the Auction and Protect
KHTV-CD in Repacking Would Violate the Spectrum Actand CBPA.

The express terms of the Spectrum Act make cleagf@ss’s intent to permétl stations
holding valid Class A licenses at the time the immctommences to participate. Two sections of
the Spectrum Act are relevant to the question ofian eligibility. First, the Spectrum Act
defines “broadcast television licensee” as “therigee of a full-power television station; or a
low-power television station that has been accomtedary status as a Class A television
licensee under [47 C.F.R. § 73.6001(&f].Second, it provides reverse auction eligibiliy t
“each broadcast television licensee” which wouldltwtarily relinquish[] some or all of its
broadcast television spectrum usage rights 2*. .

By explicitly including Class A licensees in thefidéion of “broadcast television
licensees,” the Spectrum Act unambiguously dematesdran intention to protect the Class A
status afforded by the CBPA, not to allow the FGCimplicitly repeal” its “categorical
statutory commands™> The Spectrum Act also does not limit the Commissi ability to grant
Class A licenses after February 22, 2012; inddedFCC'’s grant of KHTV-CD’s Class A
license nearly five months after that date on 1dly2012, demonstrates the agency’s own
contrary view. Although the Spectrum Act sepasatefjuires the Commission to provide

repackingprotection by, at a minimum, “preserv[ing], aglBébruary 22, 2012], the coverage

= 47 U.S.C. § 1401(6).
2 47 U.S.C. § 1452(a)(1).
» Nat'| Ass'n of Home Builders v. Defenders of Wikjlb51 U.S. 644, 664 (2007).
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area and population served of each broadcast Beghsthe February 22, 2012 date appears
nowhere in the provisions governing auctegibility. The statute’s use of a date in the
separate section on repackisge47 U.S.C. 8§ 1452(b)(2), further shows that if Casgr
intended to restrict auction eligibility to statehcensed as of February 22, 2012, it would have
done so explicitly’

Venture agrees with the FCC that it must “protadhie repacking process certain digital
Class A facilities that were not licensed as ofrbaby 22, 2012” because failing to do so “would
be fundamentally unfair’ and “deprive the publicimiportant benefits?® This view is entirely
consistent with the Spectrum Act, which unambiglhpusquires the Commissionat a
minimum- to “make all reasonable efforts to preserve™toverage area and population served
of each broadcast television licensee” as of tte déits enactmerf. The Spectrum Act
imposes a floor, and not a ceiling, and “does nag,theNPRMrightly states, “prohibit the
Commission from granting protection to additioradifities where appropriaté® It is
appropriate — and required — to protect Class Aost&HTV-CD in repacking.

Nor did the Spectrum Act bestow additional discretior the FCC to revoke or
downgrade Class A licenses once granted. The CB#Acitly states that Class A licenses are
permanent “as long as the station continues to theaequirements for a qualifying low-power

station . . .3' This makes clear that KHTV-CD did not receiveGiass A license with a hidden

% 47 U.S.C. § 1452(b)(2).

2 See, e.gWhitfield v. United State§43 U.S. 209, 216 (2005).
2 NPRM { 115.

2 47 U.S.C. § 1452(b)(2).

%0 NPRM  113.

3 47 U.S.C. § 336(f)(1)(A) (emphasis added).
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expiration date of whenever the reverse auctionrapdcking commenc®. Nothing in the
Spectrum Act gives the FCC power to revoke, dowagyrar otherwise leave unprotected Class
A stations. It is well established that “Congressdoes not alter the fundamental details of a
regulatory scheme in vague terms or ancillary miowvis — it does not . . . hide elephants in
mouseholes®

The FCC must implement the Spectrum Act againsbéwoidrop of existing law
governing Class A licensees, including the CBPANhen the Spectrum Act and CBPA are read
in harmony, it is clear thatl Class A stations licensed as of the start of ¢évense auction, not
just those licensed prior to February 22, 2012 eatéled to auction participation and repacking
protection. Through the CBPA, Congress creatgaefananent Class A license for qualifying
low-power stations®® There are no new Class A-eligible stations; teligible, stations had to
submit a Class A Statement of Eligibility to the By January 27, 2008. To qualify as a
Class A licensee, the statute requires stationd jdroadcast a minimum of 18 hours per day,
including an average of three hours per week ofammming produced within the station’s
market area; (2) comply with all applicable low povtelevision requirements; and (3) comply
with the operating rules for full power televisistations:’ In addition, the CBPA prohibits the

Commission from granting Class A licenses to stetioperating on out-of-core channels

3 The license expires on the renewal date for alif@nia broadcast television stations, Decemhe01L4.

SeeCDBS File No. BLDTA-20120224ABQ.
B Whitman v. Am. Trucking. Ass'ns, IN631 U.S. 457, 468 (2001).

3 FDA v. Brown & Williamson Tobacco Corm29 U.S. 120, 133 (2000) (“It is a ‘fundamentahan of
statutory construction that the words of a statotest be read in their context and with a view &irtplace in the
overall statutory scheme.’ . . . A court must #iere interpret the statute ‘as a symmetrical afteoent regulatory
scheme,’ . . . and 'fit, if possible, all partsdrdn harmonious whole. . . .”) (internal citatiomsitted).

s Report of the Committee on Commerce, Science,JTaadsportation, S. Rep. 105-411 1 (1998).
% 47 U.S.C. § 336(f)(1)(B).

37 47 U.S.C. § 336(f)(2).



(channels 52-69) until the channel is assignedsarmél within the core spectruth.By
establishing these qualifications, Congress intdriddgrovide “regulatory certainty” to Class A
stations and their investots.That is why once the FCC awards a Class A licertbe statute
gives the agency no discretion to revoke or dowshgtae Class A license in any way — and
explicitly requires Class A stations to be “accal@eimary status as . . . television
broadcaster[s]” — “as long as the station contirtaeseet the requirements for a qualifying low-
power station . . *° Because the Commission intends to pefafitpower stations licensed
after February 22, 2012 but before the auction cenmes to participate and to be proteéfed,
the CBPA requires the same treatment of Class t#hosta

Enacted on February 22, 2012, the Spectrum Acbiwaly amended, changed, or
repealed the CBPA. Supreme Court precedent unaiolsy states that with regard to later
enacted statutes, “repeals by implication are aodried and will not be presumed unless the
intention of the legislature to repeal is clear amhifest.*> The Supreme Court “will not infer
a statutory repeal unless the later statute eXgresatradicts the original act or unless such a
construction is absolutely necessary in ordertt@tvords of the later statute shall have any

meaning at all** The interpretation must “harmonize[] the statyitast “abrogate [the prior

38 47 U.S.C. § 336(f)(6)(A).

3 Section-by-Section Analysis to S. 1948, the Awb\kn as the “Intellectual Property an Communication

Omnibus Reform Act of 1999,” as printed in the Casgional Record of November 17, 1999 at pages/87t4
14726 (“Section-by-Section Analysis”), at S 14725.

40 47 U.S.C. § 336(f)(1)(A) (emphasis added).

41 NPRMT 77 (“We also propose to make eligible to pgptté in the reverse auction an entity that held an

original construction permit for a full power telsion station on February 22, 2012, the date oktectment of the
Spectrum Act, if it obtains a license by the comosment of the auction process.”); 1 114 (“[I]n tepacking
process we propose to protect the facilities aigbdrin unbuilt construction permits for new futiyer television
stations as of February 22, 2012.").

42 Nat'l Ass'n 551 U.S. at 662 (internal quotations and citatiomitted).
43
Id.
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enacted statute’s] statutory mandate .%*. Here, it is not only possible to harmonize the tw
statutes, but, as discussed above, that isrilygeading consistent with the Spectrum Act’s
express terms.

C. Failure to Permit KHTV-CD to Participate in the Auction and to Protect
KHTV-CD in Repacking Would Violate the APA.

Denying KHTV-CD the right to participate in the &ioo and protection in repacking
would also violate the APA, under which the FCC mayissue a rule that is “arbitrary,
capricious, an abuse of discretion, . . . othenmnisein accordance with law,” or unsupported by
record evidenc& To satisfy its obligations under the APA, the Guission “must examine and
consider the relevant data and factors, and aatiewd satisfactory explanation for its action
including a rational connection between the faotsifi and the choice mad® . Failure to
permit Class A stations licensed after February2®22 to participate in the auction and a
refusal to protect these same Class A stationspgaaking would run afoul of these requirements
in a number of respects.

First, theNPRMrightly recognizes that, due to the “unique cirstmmces” involved, it
would be “unfair to those Class A licensees thaehget to convert to digital operation” but
“that have made transition plans in reliance onrthes we adopted just months before the
enactment of the Spectrum Act to protect only tHaséities licensed as of February 22, 2012 in
the repacking proces$” As explained above, Venture persistently puraretiinvested in

KHTV-CD'’s digital Class A facilities “in reliancerothe [Commission’s PTV DTV Second

“ d. at 664-665.
s 5 U.S.C. § 706(2)(A), (E).
6 Motor Vehicle Mfrs. Ass'n, Inc. v. State Farm Matito Ins. Cq.463 U.S. 29, 43 (1983).

4 NPRM ¢ 80;see id.f 115 (proposing to “protect in the repacking psxcertain digital Class A facilities

that were not licensed as of February 22, 2012abee failing to do so “would be fundamentally urifand
“deprive the public of important benefits”).
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Report and Orddt *® and the CBPA? It would be equally if not more “unfair” and aftairy to
deny KHTV-CD the right to auction participation argpacking protection at all after more than
12 years of diligent, good-faith effort to find @iteible in-core channel, especially considering
that its application was fit for grant 22 monthsdve the President signed the Spectrum?Act.

Second, such action would be wholly irrational. eRa the very small number of stations
involved, permitting KHTV-CD’s auction participaicand protecting it in repacking will have
no appreciable impact on the Commission’s abibtga¢complish its goals for the spectrum
auction>*

Third, theNPRMproposes tprotect and allow participation féull-power stations
licensed after February 22, 2012 but before thensentement of the auction, recognizing that
this proposal is “consistent with the languagehef $pectrum Act, which authorizes reverse
auction participation by licensees, and with [the&l of maximizing the amount of spectrum

available in the reverse auctiotf.”Failure to afford Class A stations equivalenatneent would

8 d. 7 115.
9 See supr&ection II.
0 See, e.gBusiness Roundtable v. SE&27 F.3d 1144, 1153-54 (D.C. Cir. 2011) (“intdipaconsistent”

agency explanation held arbitrary and capricioAs)ine Pilots Ass’n v. FAA3 F.3d 449, 450 (D.C. Cir. 1993)
(“fundamental inconsistencies” in applying statwiere unreasonable under Chevron and arbitrary apdoious);
General Chemical Corp. v. United Stat847 F.2d 844, 855 (D.C. Cir. 1987) (finding agedecision arbitrary and
capricious due to its “inconsistencies” and “fedlsl of explanation”).

1 See, e.gHome Box Office, Inc. v. FCG67 F.2d 9, 36 (D.C. Cir. 1977) (“a regulationfpetly reasonable
in the face of a given problem may be highly captis if that problem does not exist”) (internal tat@n marks
omitted).

%2 SeeNPRMY 77;supraSection IIl.A.
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improperly undermine that very same gdahd would be arbitrarily discriminatory in violati
of the APA>

D. Failure to Permit KHTV-CD to Participate in the Auction, and Failure to
Protect KHTV-CD in Repacking, Would Be Impermissibly Retroactive.

Denying Class A stations licensed after February2P22 repacking protection and the
right to participate in the auction would also bgermissibly retroactive, in violation of both
the APA and the Due Process Clause. The APA limides” to agency actions with “future
effect.”® Here, Venture invested significant resourcesligehtly prosecuting a series of
applications and constructing facilities based oeasonable expectation — supported by the
express terms of the CBPA — that it would be a#drthe same rights as all other Class A and
full-power stations in the future. Denying Classtations licensed after February 22, 2012
would be primarily retroactive, and thper seunlawful, because it would “impair rights
[Venture] possessed when it acted” to implemenirtass plans following receipt of its licende.
Failing to protect KHTV-CD in repacking would naist “impair” the rights it possessed when it
made such investments, it would totally eviscetiagen and would thus be primarily retroactive
andper seunlawful®” Even if somehow construed as merely “secondeetipactive,” rules

that prohibited Class A stations licensed afterrtraty 22, 2012 from participating in the auction

3 See, e.gChevron U.S.A., Inc. v. Natural Res. Def. Couroit,, 467 U.S. 837, 843 (1984) (even if a
statutory provision is ambiguous, an agency’s prigation will be struck down if unreasonabkdge alsdOffice of
Commc’n of United Church of Christ v. FCC, 779 FZaR, 707 (D.C. Cir. 1985) (stating that one of ltlasic
“dictates” of “[r]ational decisionmaking” is thahagency not “employ means that actually undetsutwn
purported goals”).

4 See, e.gMelody Music, Inc. v. FC(345 F.2d 730, 733 (D.C. Cir. 1965ge alsd~EC v. Rose, 806 F.2d
1081, 1089 (D.C. Cir. 1986) (“[A]ln agency'’s unjtistbly disparate treatment of two similarly situd{earties
works a violation of the arbitrary-and-capriciotarsiard.”).

s 5U.S.C. § 551(4).

6 DIRECTV, Inc. v. FCC110 F.3d 816, 825-26 (D.C. Cir. 1997) (quotiramdgraf v. USI Film Prods511
U.S. 244, 280 (1994)).

> DIRECTV, Inc,. 110 F.3d at 825-26.
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and failed to afford repacking protection wouldl&eful only if “reasonable” in substance and
in terms of retroactive applicatiGi. Here, it is indisputable that such a rule woudfféct a
regulated entity’s investment made in reliancelenregulatory status quo before the rule’s
promulgation” by significantly devaluing “substaaitpast investment incurred in reliance upon
the prior rule.®® And, as discussed above, failing to afford Classations receiving licenses
after enactment of the Spectrum Act would viol&ts tAct’s terms as well as the CBPA and be
arbitrary and capricious, rendering such actioreasonable for these reasons as well.

E. Failure to Protect KHTV-CD in Repacking and Permit KHTV-CD to
Participate in the Auction Would Violate the Takings Clause.

Finally, failure to afford KHTV-CD repacking prateon for facilities authorized after
February 22, 2012, but, at a minimum, before fanadtion rules are effective would violate the
Fifth Amendment’s Takings Clause. The practic&@&fof denying such protection would be to
downgrade KHTV-CD to a low power television statemmd thus force KHTV-CD out of
existence, particularly in the congested Los Angjetarket — where it took KHTV-CD twelve
years to find a suitable in-core channel. This Maleny KHTV-CDall economically beneficial
use of its license and the expenditures made igni@d on it, thus amounting tgar setaking
which, absent just compensation, would violateTtakings Clausé&’

Further, a refusal to recognize Class A staticcenked after February 22, 2012 as
eligible to participate in the auction would algolate the Takings Clause of the Fifth
Amendment. Venture has a protected property rgtite value of the investments that it made
to obtain and implement the Class A license for KAID, as well as the reasonable

expectation that it might be able to obtain sulisghauction proceeds itself or sell its license to

8 U.S. Airwaves, Inc. v. FG@32 F.3d 227, 233 (D.C. Cir. 2000).
9 Mobile Relay Assocs. V. FC@57 F.3d 1, 11 (D.C. Cir. 2006).
&0 See Loretto v. Teleprompter Manhattan CATV Gatp8 U.S. 419, 426 (1982).
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a third party wishing to participate in the auctidfCC action that strips KHTV-CD'’s auction
eligibility and these significant benefits woulchterfere[] with [its] distinct investment-backed
expectations” and thus constitute an unlawful ratguy taking®*

[I. FOR ALL DIGITAL CLASS A STATIONS, THE COMMISSION SH OULD BASE
ITS REVERSE AUCTION BID EVALUATION AND REPACKING
PROTECTION ON THE STATION'S LICENSED FACILITY ONTH E DATE OF
THE REVERSE AUCTION OR, AT THE EARLIEST, AFUTURE D ATE
CERTAIN.

Beyond ensuring that the limited number of Classtafions licensed after February 22,
2012 have auction eligibility and repacking proict the Commission is required to provalée
digital Class A facilities repacking protection gmwper auction valuation for their licensed
facilities as of the date the reverse auction conues or, at the earliest, a future date certain.
TheNPRMproposes to evaluate and to protect the facildfeSlass A stations which completed
their digital transition by February 22, 2012 adhadt date, while proposing to evaluate those
Class A stations which did not complete their digitansition, but do so before the date the
reverse auction commences, as of the reverse aukiie®® But the Spectrum Act does not
countenance such disparate treatment. Moreovknegdo protect and evaluate for purposes of
the reverse auction all Class A facilities licenasf the auction’s commencement would
violate the APA. Finally, failure to protect sufdcilities as of, at the earliest, a future date

certain, would be impermissibly retroactive andtcawvene the Fifth Amendment’s Takings

Clause.
oL Penn Cent. Trans. Co. v. City of New Ye¥&8 U.S. 104, 124 (1978).
62 See NPRMY 80, 115.
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A. Evaluation and Protection of All Class A StationsFacilities as of the
Commencement of the Reverse Auction, or at Minimuna Future Date
Certain, Is Consistent with the Spectrum Act.

Venture agrees with the FCC that “it would be untaithose Class A licensees that have
yet to convert digital operation, and that have endnsition plans in reliance on the rules” to
ignore the value of investment made in station afg@ns after February 22, 2012 As
discussed above, the Spectrum Act imposes a #mak not a ceiling, and “does not,” as the
NPRMrightly states, “prohibit the Commission from giiag protection to additional facilities
where appropriate®® Such circumstances readily apply to Class Aatatthat were licensed or
modified their facilities after February 22, 2012 part because, unlike full-power television
stations, they are still in the midst of their didjitransition®

Moreover, if the Commission determines to afforii-fwwer television broadcasters
with auction evaluation and repacking protectiomfthe date of the reverse auction, the CBPA
would require equivalent treatment of Class A etagi As discussed above, once a Class A
license is granted, the CBPA requires that eads&A licensee shall be accorded primary
status as a television broadcaster as long asatierscontinues to meet the requirements for”
eligibility. %

B. Failure to Protect and to Evaluate Class A Statioridacilities as of the

Commencement of the Reverse Auction, or at Minimuna Future Date
Certain, Would Violate the APA.

A refusal by the FCC to protect and to evaluat€tdss A stations’ facilities as of the
date the reverse auction starts would also vidkeeAPA in several ways. First, if failing to

protect and to evaluate the prospective digitalifess of Class A television stations thditl not

63 NPRM 1 80.

64 NPRM  113.

65 NPRM 91 80, 115.

66 47 U.S.C. § 336(f)(1)(A) (emphasis addesBesupraSection l1I.A.
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have digital licenses as of February 22, 2012 wbeldfundamentally unfair to such licensees
and would deprive the public of important beneditshe Class A digital transitior?” then so,

too, would failure to protect and to evaluate theilities of Class A stations thatrelicensed as
of February 22, 2012 but have subsequently modihed facilities. The APA prohibits
disparate treatment of similarly-situated entiti@®e Commission’s divergent approach to
repacking and auction evaluation based on wheat@streceived its Class A license, however,
is based upon a distinction without a difference theNPRMfails to justify why stations that
transitioned to digital earlier than others shdudddisadvantaged against their Class A
competitors as part of the auction proc®ss.

Second, the rules that thB?PRMrelies on in justifying its proposal regarding G&s
stations that had not yet converted to digital ebrbary 22, 2012 incentivized the very early
digital adoption which thelPRMnow seeks to penalize. In adopting rules goverthegClass
A digital transition, the FCC emphasized that ‘ista¢ should not be penalized for getting an
early start on the transition process” and thatS@ptember 2015 conversion deadline would
“encourage stations to file applications for thiigital facilities as soon as possibf."Venture
agrees with Casa En Denver that “the Commissionldhimontinue to provide licensees with

incentives to continue to improve digital servigesfacilities upgrades prior to the

67 Id.  115.

o8 Melody Musi¢ 345 F.2d at 73FEC v. Rose806 F.2d at 108Burlington N. & Santa Fe Ry. Co. v.
Surface Transp. Bd403 F.3d 771, 777 (D.C. Cir. 2005) (FCC must fidore than enumerate factual differences”
to justify differential treatment of similarly séited parties).

69 Amendment of Parts 73 and 74 of the CommissiornissRa Establish Rules for Digital Low Power

Television, Television Translator, and Televisiamo&er Stations and to Amend Rules for Digital €las
Television StationsSecond Report and Order, 26 FCC Rcd 10732, (041) (‘LPTV DTV Second Report and
Order’). Commission policy has consistently soughtlisten the transition of low power television stagi to
digital operations.”ld. T 3.
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commencement of the reverse auction proc&ssrideed, any other result would contravene the
very policy in favor of digital operation that t®mmission has sought to further in the Class A
context, and would violate the APA for this addib reason as weft. It would also sharply
discourage auction participation by Class A statjdower the supply of available spectrum, and
raise the risk of auction failure, in conflict withe goals of the Spectrum Act itsé&f.

Third, protecting and evaluating facilities thatrev@uthorized on February 22, 2012, but
that are later modified consistent with applicasigmanted by the Commission would be
irrational. This outcome would appear to haveGenmission protecting and evaluating
facilities that will not be in existence when rekiag occurs. This simply makes no sense.

C. Failure to Protect and to Evaluate Class A Statiorid-acilities as of, at the
Earliest, a Future Date Certain Would Be Impermissbly Retroactive.

For essentially the same reasons discussed abtiveespect to KHTV-CD'’s auction
eligibility and repacking protection, failure tof@afd Class A stations repacking protection and
auction eligibility based on their licensed fagdg as of, at the earliestfi#ure date certain
would also be impermissibly retroacti{e Such stations indisputably have made, or will ejak
investments necessary to prosecute their applicaaod construct new or modified facilities,
that then will be rendered essentially uselesstifonotected in repacking. The rights these
parties possessed when they made such investmeuld lae more than “impaired” — they

would be totally eviscerated, and would thus benprily retroactive anger seunlawful”* It

70 Comments of Casa En Denver, at 3.

n See, e.gOffice of Commc'n of United Church of Chrig79 F.2d at 707 (stating that one of the basic
“dictates” of “[r]ational decisionmaking” is thahagency not “employ means that actually undetsutwn
purported goals”).

2 See Chevrgm67 U.S. at 843.
& See supr&ection III.C.
4 DIRECTV, Inc, 110 F.3d at 825-26.
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would, at a minimum, amount to “unreasonable seapncktroactivity,” by “mak[ing] worthless
substantial past investment incurred in reliancenue prior rule.

D. Failure to Protect Class A Stations’ Facilities a®f, at the Earliest, a Future
Date Certain Would Violate the Takings Clause.

Finally, failure to afford Class A stations repaukiprotection for facilities authorized
after February 22, 2012, but, at a minimum, be#ofeture date certain would violate the Fifth
Amendment’s Takings Clause. Arbitrarily cuttind tépacking protection rights as of February
22, 2012 would interfere with affected stationgisenable investment-backed expectations and
amount to an impermissible regulatory takifig.

V. CONCLUSION.

For these reasons, the Commission’s final auctigsrmust afford auction participation
and repacking protection to the very limited numbfe€lass A stations — including KHTV-CD —
that remained Class A eligible since 2000 and weceClass A licenses after February 22, 2012.
The rules must also afford all Class A stationsaoing protection for their licensed facilities as
of the commencement of the reverse auction. Atlemwolute minimum, the rules must protect
facilities licensed prior to a future date certain.

Respectfully submitted,

By: /s/ Paul Koplin

Paul Koplin

Chief Executive Officer

Venture Technologies Group, LLC

5670 Wilshire Blvd., Suite 1300
Los Angeles, CA 90036

March 12, 2013

» Bowenv. Georgetown Univ. Hosp488 U.S. 204, 220 (1988) (Scalia, J. concurring).
e See Penn Cent38 U.S. at 124.
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United States of America
FEDERAL COMMUNICATIONS COMMISSION
DIGITAL CLASSA
BROADCAST STATION LICENSE

Authorizing Official:

Official Mailing Address:

VENTURE TECHNOLOGIES GROUP, LLC Hossein Hashemzadeh
5670 WILSHIRE BLVD STE 1300 Deputy Chief
LOS ANGELES CA 90036 Video Division

Media Bureau

Facility Id: 60026 Grant Date: February 22, 2012

Analog TSID: 8156 This license expires 3:00 a.m.
. 1 1 time, D 1, 2014.
Digital TSID: 8157 ocal time ecember 0 0

Call Sign: KHTV-LD
License File Number: BLDTL-20120217ABRO

This license covers permit no.: BDISDTL-20090821ADM

Subject to the provisions of the Communications Act of 1934, subsequent
acts and treaties, and all regulations heretofore or hereafter made by
this Commission, and further subject to the conditions set forth in this
license, the licensee is hereby authorized to use and operate the radio
transmitting apparatus herein described.

This license is issued on the licensee's representation that the
statements contained in licensee's application are true and that the
undertakings therein contained so far as they are consistent herewith,
will be carried out in good faith. The licensee shall, during the term of
this license, render such broadcasting service as will serve the public
interest, convenience, or necessity to the full extent of the privileges
herein conferred.

This license shall not vest in the licensee any right to operate the
station nor any right in the use of the frequency designated in the
license beyond the term hereof, nor in any other manner than authorized
herein. Neither the license nor the right granted hereunder shall be
assigned or otherwise transferred in violation of the Communications Act
of 1934. This license is subject to the right of use or control by the
Government of the United States conferred by Section 606 of the
Communications Act of 1934.
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Callsign: KHTV-LD License No.: BLDTL-20120217ABO
Name of Licensee: VENTURE TECHNOLOGIES GROUP, LLC
Station Location: CA-LOS ANGELES
Frequency (MHz): 548 - 554

Channel: 27

Hours of Operation: Unlimited

Transmitter: Type Accepted. See Sections 74.750 of the Commission's Rules.

Antenna type: (directional or non-directional) : Directional
Description: MCI 20069 CP ARRAY
Major lobe directions 182
(degrees true) :

Beam Tilt: Not Applicable

Antenna Coordinates: North Latitude: 34deg 12min 48 sec
West Longitude: 118deg 03 min 41 sec
Maximum Effective Radiated Power (ERP) : 8.1 kW
Transmitter Output Power: 0.5kwW
Height of radiation center above ground: 25 Meters

Height of radiation center above mean sea level: 1680Meters
Antenna structure registration number: 1213941

Overall height of antenna structure above ground (including obstruction
lighting if any) see the registration for this antenna structure.

Out-of-Channel Emission mask: Full Service

**% END OF AUTHORIZATION * k%
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