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I. INTRODUCTION. 

The Federal Communications Commission (“FCC”) should deny, or at the very least  

amend the effective filing date of the April 8, 2013 Petition for Special Relief (“Petition”) filed 

by Time Warner Cable Inc. (“TWC”) for both procedural and substantive reasons.  First, the 

Petition was not properly served on the Massachusetts Department of Telecommunications and 

Cable (“MDTC”).  Second, the methodology used to collect the data TWC submitted in support 

of the Petition results in inaccurate direct broadcast satellite (“DBS”) provider penetration rates 

under the second prong of the FCC’s “Competing Provider Test.”
1
  If the FCC does not reject the 

Petition outright for these reasons, it should at least establish the effective filing date as the date 

TWC properly serves the Petition upon the MDTC, and require TWC to submit more accurate 

                                                           
1
  See 47 C.F.R. § 76.905(b)(2). 

 

In the Matter of 

 

Time Warner Cable Inc. 

 

Petition for Determination of Effective Competition in:  

 

Adams, MA (MA0001) 

Clarksburg, MA (MA0003) 

North Adams, MA (MA0004) 



- 2 - 

 

data prior to allowing the Petition.  The MDTC files this Opposition to the Petition pursuant to 

section 76.7 of the FCC’s rules and in its capacity as regulator of cable rates in the 

Commonwealth of Massachusetts.
2
 

II. THE FCC SHOULD AMEND THE EFFECTIVE FILING DATE OF THE 

PETITION BECAUSE THE PETITION WAS NOT PROPERLY SERVED ON 

THE MDTC. 

 

TWC failed to properly serve the MDTC, and the FCC should amend the effective filing 

date of the Petition as a result.
3
  A petition for effective competition must be served on the 

franchising authority to be affected if the petition is granted.
4
  A petitioner may serve a party by 

delivering or mailing a copy of the petition to the party’s “last known address.”
5
  The MDTC is 

the certified franchising authority for purposes of regulating basic service tier rates and 

associated equipment costs in each of the franchise areas at issue in this proceeding, Adams, 

Clarksburg, and North Adams (collectively, “Franchise Areas”), so the MDTC is entitled to 

proper service.
6
  TWC failed to serve the MDTC at its current business address, and it addressed 

service to an individual who last served as MDTC Commissioner almost four years ago. 

The certificate of service attached to the Petition indicates that a copy of the Petition was 

sent to the MDTC at 2 South Station, Boston, MA 02110, to the attention of Commissioner 

                                                           
2
  The MDTC “is the certified ‘franchising authority’ for regulating basic service tier rates and associated 

equipment costs in Massachusetts.”  207 C.M.R. § 6.02; see also MASS. GEN. LAWS ch. 166A, §§ 2A, 15 

(establishing the MDTC’s authority to regulate cable rates).  Also, the MDTC regulates 

telecommunications and cable services within the Commonwealth of Massachusetts and represents the 

Commonwealth before the FCC.  MASS. GEN. LAWS ch. 25C, § 1; MASS. GEN. LAWS ch. 166A, § 16. 
3
  See In the Matter of Comcast Cable of Dallas, L.P., CSB-A-0745, DA 05-3127, Order, ¶ 3 (rel. Dec. 1, 

2005) (stating that when the FCC grants a petition for effective competition, it recognizes the filing date of 

the petition as the date on which the cable operator was subject to effective competition).  The MDTC 

requests that the effective filing date of the Petition be recognized as the date on which TWC properly 

serves the MDTC.  To date, TWC has not served the MDTC at its current business address. 
4
  See 47 C.F.R. § 76.7(a)(3).  In Massachusetts, the mayor or board of selectmen for each municipality in 

which a cable operator provides service is the franchising authority for most purposes, see MASS. GEN. 

LAWS ch. 166A, § 1, but as stated in n. 2, supra, the MDTC “is the certified ‘franchising authority’ for 

regulating basic service tier rates and associated equipment costs in Massachusetts.”  207 C.M.R. § 6.02. 
5
  47 C.F.R. § 1.47(d). 

6
  See supra note 4. 
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Sharon Gillett.
7
  However, the MDTC maintains its office at 1000 Washington Street, Suite 820, 

Boston, MA 02118, and Ms. Gillett has not been the Commissioner of the MDTC since 2009.  

The MDTC’s current Commissioner, Geoffrey Why, was appointed in June 2009, and the 

MDTC moved its office from South Station to Washington Street on April 26, 2010.
8
  TWC 

cannot credibly argue that mailing the Petition to South Station satisfies the “last known address” 

requirement of section 1.47(d) of the FCC’s rules; TWC has appeared before the MDTC at 1000 

Washington Street at least three times since April 2010.
9
  Since the MDTC did not receive the 

service copy of the Petition served by TWC, service was insufficient.
10

   

The MDTC only became aware of this filing due to the diligent monitoring of FCC 

dockets by its staff.  Once discovered, staff reached out to TWC’s counsel and requested that 

service be cured.
11

  TWC’s counsel agreed, but to date, the request has not been granted.  The 

MDTC requests that the FCC amend the effective filing date of the Petition to correspond with 

the date TWC properly serves the Petition upon the MDTC.
12

  

 

 

                                                           
7
  Petition at Certificate of Service. 

8
  See MDTC Notice, Notice of Change in the DTC’s Address (Mar. 2010).  The MDTC sent this Notice to 

every cable operator doing business in Massachusetts, including TWC. 
9
  See Petition of Time Warner Cable for Review of FCC Form 1240 & Form 1205 for the Great Barrington, 

N. Adams & Pittsfield Sys., D.T.C. 11-15, Final Order at 2 (Oct. 31, 2012) (indicating that public and 

evidentiary hearings were held on July 11, 2012); Petition of Time Warner Cable for Review of FCC Form 

1240 & Form 1205 for the Great Barrington, N. Adams & Pittsfield Sys., D.T.C. 10-9, Rate Order at 2 

(Oct. 31, 2011) (indicating that public and evidentiary hearings were held on August 31, 2011); Petition of 

Time Warner Cable to establish & adjust the basic serv. tier programming, equip. & installation rates for 

the cmtys. served by Time Warner Cable that are currently subject to rate regulation, D.T.C. 09-11, Rate 

Order at 2 (Dec. 15, 2010) (indicating that public and evidentiary hearings were held on October 14, 2010).  
10

  See 47 C.F.R. § 1.47(d). 
11

  On April 17, 2013, MDTC Staff requested that TWC withdraw the Petition and re-file with proper service.  

This request was denied. 
12

  See In the Matter of KTNC Licensee, LLC Petition for Modification of the San Francisco, Cal. DMA, CSR-

6020-A, Memorandum Opinion & Order (rel. Feb. 12, 2003) (dismissing the petition without prejudice 

because the petitioner failed to serve the franchising authorities in accordance with section 76.7(a)(3)).  
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III. IF THE FCC ADDRESSES THE PETITION ON THE MERITS, IT SHOULD 

DENY THE PETITION BECAUSE TWC FAILED TO SATISFY THE SECOND 

PRONG OF THE COMPETING PROVIDER TEST. 

 

The methodology used to collect the data TWC submitted in support of the Petition 

produced artificially inflated DBS provider penetration rates in the Franchise Areas.
13

  

Accordingly, if the FCC considers the Petition on its merits, it should deny the Petition, at least 

until TWC provides data that accurately calculate the DBS provider penetration rates. 

Under its Competing Provider Test, the FCC may determine that a cable operator is 

subject to effective competition if the operator can establish that a franchise area is: 

(i) [s]erved by at least two unaffiliated multichannel video programming 

distributors each of which offers comparable programming to at least 50 

percent of the households in the franchise area; and 

(ii) the number of households subscribing to multichannel video programming 

other than the largest multichannel video programming distributor exceeds 

15 percent of the households in the franchise area.
14

  

TWC argues that it meets the Competing Provider Test in the Franchise Areas based upon the 

presence of two DBS providers—DirecTV, Inc. and Dish Network, Corp. (“DBS providers”).
15

 

However, TWC’s calculations under the Competing Provider Test produced artificially 

inflated DBS provider penetration rates in the Franchise Areas.  TWC thus failed to make the 

showing under the second prong of the Competing Provider Test that the DBS providers have a 

sufficiently high level of subscribership in the Franchise Areas to support a determination of 

                                                           
13

  See Petition at 6–7 
14

  47 C.F.R. §§ 76.905(b)(2)(i)–(ii).  The MDTC reiterates that regulatory relief on account of “effective 

competition” does not produce the intended result of basic service rates being held in check.  See, e.g., In 

the Matter of Charter Commc’ns, Inc. Petition for Determination of Effective Competition in 46 Local 

Franchise Areas, CSR-8558-E, et al., MDTC Opposition to Charter’s Petition at 4 n.12 (filed Feb. 15, 

2012) (“MDTC 2012 Charter Opposition”). 
15

  Petition at 2.  The MDTC does not dispute that TWC meets the first prong of the Competing Provider Test.  

However, as the MDTC has noted in the past, given FCC precedent on the issue, the first prong is likely 

satisfied by any cable operator petitioning the FCC for a determination of effective competition based on 

the Competing Provider Test.  See, e.g., In the Matter of MCC Iowa, LLC Petition for Determination of 

Effective Competition for Six Local Franchise Areas, CSR-6482-E, Memorandum Opinion & Order, ¶ 3 

(rel. Sept. 30, 2005) (holding that the first prong of the Competing Provider Test was met due to the DBS 

providers’ nationwide footprint, subscriber growth, and available programming). 
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effective competition.  TWC collected and calculated its data using the same methodology used 

in other effective competition petitions—a methodology that the MDTC previously argued is 

inaccurate.
16

  Specifically, TWC included DBS subscribers in its penetration calculations whose 

housing units do not qualify as “households,” skewing the DBS provider penetration rates in the 

Franchise Areas upwards, potentially in excess of the 15 percent statutory threshold.
17

  As the 

MDTC stated previously, the FCC should not rely upon data calculated in this matter to render 

an effective competition decision.
18

 

TWC states that it obtained DBS subscribership data from the Satellite Broadcasting and 

Communication Association (“SBCA”).
19

  TWC took the total number of DBS subscribers in 

each of the Franchise Areas as a numerator (“statutory numerator”), divided it by the number of 

“households” in each of the Franchise Areas (“statutory denominator”), and the result, according 

to TWC, is the penetration rate of the DBS providers in each of the Franchise Areas.
20

  In these 

calculations, however, TWC included DBS subscribers in its statutory numerator whose housing 

units do not qualify as “households” and thus were not included in TWC’s statutory 

denominator.
21

  This results in artificially inflated DBS provider penetration rates.
22

   

                                                           
16

  See In the Matter of Charter Commc’ns, Inc. Petition for Determination of Effective Competition in 

Boylston, MA, et al., CSR-8763-E, et al., MDTC Opposition to Charter’s Petition at 5–7 (filed Feb. 11, 

2013) (“MDTC 2013 Charter Opposition”); In the Matter of Petition of the City of Boston, Mass. For 

Recertification to Regulate the Basic Cable Serv. Rates of Comcast Cable Commc’ns, LLC (CUID 

MA0182), CSR 8488-R, MDTC Opposition to Comcast’s Petition at 3–5 (filed May 30, 2012) (“MDTC 

Comcast Opposition”); MDTC 2012 Charter Opposition at 6–8.  At the time of this filing, the FCC has not 

issued a ruling in any of these proceedings. 
17

  See infra note 24 and accompanying text. 
18

  MDTC 2013 Charter Opposition at 5; MDTC Comcast Opposition at 3; MDTC 2012 Charter Opposition at 

6.  The MDTC has provided detailed explanations of the fallacies of the SBCA’s methodology in the past, 

so the MDTC will provide only a brief overview here.  See MDTC 2013 Charter Opposition at 5–7; MDTC 

Comcast Opposition at 3–5; MDTC 2012 Charter Opposition at 6–8. 
19

  Petition at 7. 
20

  Id. 
21

  See infra note 24 and accompanying text. 
22

  See, e.g., MDTC 2012 Charter Opposition at 8 (explaining the fallacy of such a methodology). 
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According to the SBCA’s methodology, which does not exclude DBS subscriptions in 

seasonal homes, vacation homes, and temporary homes, TWC included DBS subscriptions in 

these types of housing units in its statutory numerator.
23

  These inclusions are problematic, not 

necessarily because the subscriber numbers are inaccurate, but because none of those types of 

housing units qualify as “households” under the FCC’s definition.
24

  The result is that while 

TWC included these DBS subscriptions in its statutory numerator, TWC did not include those 

subscriptions’ housing units in its statutory denominator.  This calculation overstates the DBS 

provider penetration rates. 

By way of example, TWC asserts that Adams has 587 DBS subscribers and 3,907 

households, resulting in a DBS provider penetration rate of 15.02 percent.
25

  If as few as seven 

seasonal/vacation/temporary homes in Adams subscribe to DBS—and thus were not included in 

TWC’s statutory denominator—the DBS provider penetration rate fails to reach the 15 percent 

threshold when the statutory denominator is adjusted to reflect accurate data.
26

  The FCC should 

                                                           
23

  See Petition at Exhibit C. 
24

  In the Matter of Time Warner Entm’t-Advance/Newhouse P’ship Petition for Determination of Effective 

Competition in Wilson, N.C., CSR-7199-E, Memorandum Opinion & Order, ¶ 20 (rel. Mar. 16, 2011) 

(stating that that “households” do not include “college or university dormitories, seasonal or vacation 

homes, or nursing homes and similar assisted living facilities.”) (citations omitted).  Similarly, it is unclear 

whether the SBCA included subscribers in multiple dwelling units (“MDUs”) in its statutory numerator, 

while not including those subscribers’ households in its statutory denominator.  See id. (“each occupied unit 

served in a multiple dwelling unit building has been counted as a separate residential subscriber”).  The 

SBCA has stated in another proceeding that college dormitories and nursing homes are commercial 

accounts and thus are excluded from the SBCA’s subscriber numbers.  In the Matter of Petition of the City 

of Boston, Mass. For Recertification to Regulate the Basic Cable Serv. Rates of Comcast Cable Commc’ns, 

LLC (CUID MA0182), CSR 8488-R, Comcast Reply to MDTC Opposition at Exhibit C (filed June 12, 

2012).  However, given that these types of MDUs are by their nature residential, the FCC should at the very 

least require a similar explanation in support of the Petition. 
25

  Petition at 7. 
26

  Put another way, if using a more accurate statutory denominator includes as few as seven previously 

omitted housing units in TWC’s statutory denominator in Adams, the DBS penetration rate is below the 15 

percent threshold (587/3,914 = .14997).  Though the MDTC does not have access to the number of DBS 

subscribers residing in these types of housing units in the Franchise Areas, there are at least 34 seasonal 

homes in Adams, nine in Clarksburg, and 71 in North Adams.  Exhibit 1.  The MDTC acknowledges that it 

is unlikely that all of the seasonal/vacation/temporary housing units in the Franchise Areas are DBS 
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closely scrutinize TWC’s data before ruling on a Petition that is based upon internally 

inconsistent calculations. 

IV. CONCLUSION. 

The FCC should deny, or, at the very least, amend the effective filing date of the Petition 

for both procedural and substantive reasons.  First, TWC failed to serve the Petition on the 

MDTC in accordance with FCC rules.  Second, while the data TWC submitted show that the 

DBS provider subscribership is above the 15 percent threshold, the MDTC urges the FCC to look 

closely at TWC’s data and to evaluate the manner in which TWC arrived at those numbers.  

TWC cannot dispute that it included some DBS subscribers in its statutory numerators without 

including their housing units in the correlating statutory denominators, causing DBS provider 

penetration rates to appear higher than they actually are.  As a result of the foregoing, the MDTC 

respectfully requests that the FCC amend the effective filing date of or deny the Petition, at least 

until TWC provides data that accurately reflect the DBS provider penetration rates. 
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subscribers.  However, as noted above, if as few as seven are in Adams, a more accurate calculation of the 

DBS provider penetration rate in that franchise area results in a rate below the statutory threshold. 






















