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Marlene Dortch

Secretary

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Re:  Expanding the Economic and Innovation Opportunities of Spectrum Through
Incentive Auctions, GN Docket No. 12-268; Polices Regarding Mobile Spectrum
Holdings, WT Docket No. 12-269

Dear Ms. Dortch:

With this letter, AT&T Inc. (“AT&T”) submits the following two papers in response to
recent submissions in the above-captioned dockets: (1) “Comment on the Submission of the
U.S. Department of Justice Regarding Auction Participation Restrictions,” by Professors Michael
L. Katz and Philip A. Haile and Doctors Mark A. Israel and Andres V. Lerner (“the
economists™)! (“Economist Response to DOJ?),? and (2) “Comments on Appropriate Spectrum
Aggregation Policy with Application to Upcoming 600 MHz Auction,” a supplemental reply
declaration by the same authors responding to various expert declarations submitted in the reply
rounds of the Commission’s 600 MHz auction and spectrum holdings proceedings (“Auction
Supplemental Reply”).

In their Response to DOJ, the economists explain that there is no sound basis for the
DOJ’s recent suggestion that the Commission should restrict the ability of AT&T and Verizon
Wireless to compete for spectrum in the upcoming 600 MHz auction to ensure that Sprint Nextel
(Sprint) and T-Mobile can acquire spectrum. As the economists explain, the DOJ’s speculative
concern that an incumbent might seek to “foreclose” rivals by bidding for spectrum that it does

! Professor Katz is the Sarin Chair in Strategy and Leadership, University of California Berkeley,
and has previously served as the Chief Economist at both the U.S. Department of Justice and the
Federal Communications Commission. Professor Haile is the Ford Foundation Professor of
Economics, Yale University. Drs. Israel and Lerner are Executive Vice Presidents at Compass
Lexecon, one of the world’s leading consulting firms specializing in economic analysis.

2 See Ex Parte Submission of the United States Department of Justice, WT Docket No. 12-269
(filed April 11, 2013).

Sidley Austin LLP is a limited liability partnership practicing in affiliation with other Sidley Austin partnerships
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not need is “belied by the facts.”® Current marketplace realities make any foreclosure strategy
“especially unlikely” to succeed, especially against Sprint or T-Mobile, both of which already
hold large amounts of spectrum.” The economists conclude that the DOJ “argues for a policy
that manifestly favors some competitors over others” and for spectrum aggregation rules that

“would dlstort competition, harm consumers, and risk undermining the upcoming incentive
auctions.”

The DOJ’s speculation that Sprint and T-Mobile have a special need for low-frequency
spectrum and will be foreclosed from competing effectively without it also lacks “any grounding
in facts or economic logic.”® The DOJ argues to the contrary based on the assertion that it costs
more to deploy high-frequency spectrum than low-frequency spectrum in rural areas, but this
argument is specious because deployment costs are only part of the costs of building and
operating a network: the fotal cost of providing service, which is the relevant consideration,
includes the cost of network buildout and spectrum. And on that score, basic economic
principles teach that the marketplace value of low-frequency and high- frequency spectrum rights
will tend to adjust to ensure that the “fill cost of entry or expansion” is equalized.” This

“equalization of total costs renders the possibility of foreclosure through hoarding low-frequency
spectrum alone remote at best.”® “In fact, Sprint and T-Mobile both have built competitive
nationwide networks relying almost entirely on high-frequency spectrum, and have consistently
decided not to acquire low-frequency spectrum at auction or in the secondary market.””

The Response to DOJ further explains that, contrary to the DOJ’s suggestion, ex ante
rules to limit auction participation would be inconsistent with economic principles. The DOJ’s
putative concern is that post-auction review would delay regulatory approvals or strain agency
resources. “Both arguments are red herrings.”'® “Because of the need to clear the spectrum of
broadcast television operations and develop new mobile wireless standards and equipment, there
will be a period of several years durm% which regulatory review could take place without
delaying ultimate market deployment.”" And “only those transactions involving spectrum

3 Economist Response to DOJ at q 4.
 Id. at 9 4-5.

> Id. at § 12.

S1d. at 6.

"Id atq7.

S1d

°Id. at 8.

" 1d at 9 10.

11 1d
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acquisitions above the safe harbor would have to be reviewed” in all events.'> The rigid
spectrum caps proposed by DOJ, by contrast, not only would inhibit the allocation of spectrum to
its most valued uses, but would reduce revenue in the forward auction — a potentially
catastrophic restriction that could limit how much spectrum can be reallocated to mobile uses
and threaten the ability to fund other important initiatives like public safety."

The Auction Supplemental Reply discusses each of these issues in further depth. For
example, with respect to whether the threat of foreclosure might discourage participation in the
auction, the economists explain that the suggestion that Sprint, T-Mobile and others would sit out
the auction because of the costs of participating is “far-fetched” given the number of licenses in
play, the likelihood that smaller providers would be the highest-value users for some of those
licenses, and the proposed auction structure.'* And in response to claims that the Commission
should treat low-frequency spectrum differently, the economists note that all parties agree that
the propagation differences between high-and low-frequency spectrum manifest themselves
primarily in rural areas, and the economists emphasize that there are no “credible claims that
spectrum scarcity limits competltlon in rural areas, let alone credible claims of spectrum-based
foreclosure in rural areas.’

The economists also address Professor Baker’s argument that even if an entrant buys
high-frequency spectrum at a sufficiently discounted price (relative to what an incumbent firm
pays for low-frequency spectrum) such that it could provide equivalent service to an incumbent
firm at the same total cost (summing both the cost of spectrum and the cost of build out), the
entrant may choose to “spend less on buildout and offer service with less coverage, more limited
building penetration, or lower capacity” — thus providing so-called “targeted service.”'® Notably,
Professor Baker’s argument assumes the economists’ central point, which is that holders of low-
and high-frequency spectrum can offer equivalent service at the same cost (i.e., the combined
cost of spectrum and buildout). And the “choice by an entrant to use assets that are capable of
replicating an incumbent’s competitive strategy at the same cost instead to pursue an alternative
competitive strategy is clearl;/ not an example of foreclosure of access to inputs needed to
provide competitive service.”!

12 gy

BId atq11.

' duction Supplemental Reply at 9 15-19.
15 1d. at § 45.

14 99 53-55; see Jonathan Baker, Spectrum Auction Rules that Foster Mobile Wireless
Competition, March 12, 2013, Attachment to Reply Comments of T-Mobile USA, GN Docket
No. 12-268, at 16-18.

' Id. at q 54.
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In short, these papers demonstrate that restrictions that limit the participation of AT&T
and Verizon in the 600 MHz auction are unnecessary and would be affirmatively harmful.
Proponents of such restrictions rest their arguments on the false premise that low- and high-
frequency spectrum are not substitutable inputs. But their generalized claims that low-frequency
spectrum has superior propagation characteristics and thus lower build-out costs in rural areas
miss the point, because any savings in build out costs will drive higher spectrum acquisition
costs. Simply put, you either pay more on the front end, or you pay more on the back end. It is
basic economics, and it explains why neither Sprint nor T-Mobile has found it necessary to seek
a significant low-frequency spectrum portfolio to date. Their sudden insistence at this juncture
on the necessity of rules that ensure their ability to obtain low-frequency spectrum is a
makeweight argument designed to game the 600 MHz auction rules to their own advantage.

The rules they advocate, moreover, would cause significant consumer harm. In that
regard, their claims that restricting the ability of AT&T and Verizon to participate will somehow
increase auction revenues rest on theories that have no application to today’s dynamic wireless
marketplace, and they are belied by experience in prior auctions. In fact, auction restrictions will
at best disort auction results, diverting scarce spectrum from its most efficient use and reduce
auction revenues, effectively forcing U.S. taxpayers to finance the spectrum purchases of well-
heeled carriers with deep pockets of their own. At worst, such restrictions will cause the auction
to fail altogether, denying everyone the spectrum that is needed to maintain U.S. leadership in
the mobile broadband world and thwarting the promise of a long overdue national public safety
network.

Sincerely,

/

David L. Lawson
Counsel for AT&T

cc:  Ruth Milkman
William Lake
Gary Epstein
Edward Smith
Evan Kwerel
Brett Tarnutzer
Sasha Javid
Martha Stancill
Rebecca Hanson
Paul Milgrom
Lawrence Ausubel

DC1 3997887v.1



COMMENT ON THE SUBMISSION OF THE U.S. DEPARTMENT OF
JUSTICE REGARDING AUCTION PARTICIPATION RESTRICTIONS

Michael L. Katz, Philip A. Haile,

Mark A. Israel, and Andres V. Lerner’

Policies Regarding M obile Spectrum Holdings, WT Docket No. 12-269

JUNE 13, 2013

Katz: Sarin Chair in Strategy and Leadershipyehsity of California Berkeley; Haile: Ford
Foundation Professor of Economics, Yale Univerdggael: Executive Vice President, Compass
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1. In various combinations, we have submitted datilans in the proceeding on the
upcoming 600 MHz auctions and in the present prtiogeon policies regarding mobile
spectrum holding$. Subsequent to the filing of our most recent datian, the Antitrust

Division of the U.S. Department of Justice (theiBian) filed anex parte letter in the present
proceeding. We have been asked by counsel for AT&T to commerthe economic analysis in
this letter and in a letter submitted by T-Mobil&AJ, Inc. (T-Mobile) supporting the Division’s
recommendation$.Unfortunately, these letters offer little econoranalysis on which to
comment, and fail to address the extensive faaseanonomic analysis already on record in

these proceedings.

2. The Division’s letter begins with several br@ad unexceptionable points regarding the
application of competition policy to mobile wiretetelecommunications services, including
descriptions of the objectives of antitrust enfoneat, the benefits of competition, the Division’s
practices with respect to market definition, angl ttmeory of foreclosure. From these general
observations the Division makes an unwarranted teapcommending that the Federal
Communications Commission (the Commission) restinetability of AT&T and Verizon
Wireless to compete for spectrum in the upcomin@ Bz auction in order to ensure that

Sprint Nextel (Sprint) and T-Mobile can acquire &pem in the auction.

Expanding the Economic and Innovation Opportaaitf Spectrum Through Incentive Auctions,
GN Docket No. 12-268.

2 Ex Parte Submission of the United States Department ofckisStVT Docket No. 12-269 (filed
April 11, 2013) (‘DOJ Submission”).

Letter from Thomas J. Sugrue, Senior Vice Pregjdeovernment Affairs, T-Mobile USA, Inc.,
to Chairman Julius Genachowskial., WT Docket No. 12-269 (filed May 7, 2013)TtMobile
Letter”).



3. Long-held principles of American antitrust pgldictate that: (a) drastic market
intervention (including restrictionsn auction participation) be undertaken only whareful,
fact-based economic analysis reveals substanglabfisignificant competitive harm from
inaction, and (b) any intervention be designedrtiqet competition rather than specific
competitors. The Division’s letter departs frontlbprinciples. First, it fails to engage with the
large body of evidence and analysis already subaitt these proceedings, instead offering little
more than theoretical suppositions and unfoundedwdption and then proceeding as if such
speculation constituted sound evidentiary analykideed, rather than engaging with the facts of
this market, the Division suggests that the buidem AT&T and Verizon Wireless to
demonstrate that their access to new spectrumdinotibe restricteti. Second, the Division
argues for a policy that manifestly favors some getitors over others. The Division’s claims
regarding the dangers of allowing AT&T and VeriAdiireless to compete for spectrum and its
implicit view that Sprint and T-Mobile face speatriconstraints whereas AT&T and Verizon
Wireless do not run counter to market facts anchesoc logic already in the records of the
relevant proceedings. The T-Mobile letter neitb@rects the core flaws in the Division’s logic

nor contributes any facts or economic analysigitiress their lack in the Division’s letter.

4. The Division’s primary concern is that “carrievgh large market shares could pursue an
input foreclosure strategy at auctiony “buying up significant quantities of spectrum
independent of [their] need for that spectrum beiff] intention to use it in a timely mannér.”

The Division explains that, in theory, an incumbfemh with market power might hope to

4 DOJ Submission at 12.
° DOJ Submission at 16.
6 DOJ Submission at 15.



foreclose rivals, and the associated “foreclosatae’ might make a large incumbent willing to
bid more for spectrum licenses at auction than lemimlcumbents or new entraritddowever,

the Division provides no analysis of the extentvtoch such foreclosure is likely given mobile
wireless market conditions; it merely speculaked there is “serious potential” for
foreclosuré. As we have demonstrated at length in our prevsnisnissions, this speculation is
belied by the facts. Foreclosure through excesstaym acquisition is highly unlikely due to the
number of rivals competing in wireless markets,liheadth of their existing spectrum holdings,
the ability of competitors to offer wireless semsowith a small fraction of the available
spectrum, the large and growing amount of specthanwould thus need to be acquired to
implement a foreclosure strategy, the small peeggnbdf total available spectrum available in
any single auction (including the upcoming 600 Midrtion), and the availability of

alternatives to spectrum acquisition for capacity aoverage expansioad. cell splitting)?

5. Foreclosure is especially unlikely with regavdSprint and T-Mobile. Sprint already has
access to more spectrum than either AT&T or Veribreless. T-Mobile has recently acquired

substantial amounts of spectrum in transactionls Ait&T and Verizon Wireless, as well as

! DOJ Submission at 10-11.

8 DOJ Submission at 16. Similarly, T-Mobile claims “the concept‘@dreclosure value’ is well

grounded in basic economic principles” but it adéfeo facts or analysis supporting its speculation
that there is a significant “danger of foreclosureimobile wireless marketsT{Mobile Letter at
6.)

See Mark A. Israel and Michael L. Katz, Econodilysis of Public Policy Regarding Mobile
Spectrum Holdings, November 28, 2012 (hereinalfteag! and Katz Initial Declaration),
Attachment A to Comments of AT&T Indn the Matter of Policies Regarding Mobile Spectrum
Holdings, WT Docket No. 12-269, 11 26-32; Mark A. Israetlaviichael L. Katz, Economic
Analysis of Public Policy Regarding Mobile Spectritoldings (Reply Declaration), January 7,
2013 (hereinafted srael and Katz Reply Declaration), Attachment B to Reply Comments of
AT&T Inc., WT Docket No. 12-269, 11 10-21; MichdelKatz, Philip A. Haile, Mark A. Israel,
and Andres V. Lerner, Spectrum Aggregation Polgpyectrum-Holdings-Based Bidding, and
Unlicensed Spectrum, March 12, 2013 (hereindfege-Israel-Haile-Lerner Reply Declaration),
Exhibit B to Reply Comments of AT&T Inc., GN Dockidb. 12-268, 1 9.

3



through its merger with MetroPCS. Both Sprint daiflobile offer unlimited service plans,
which suggests that spectrum shortages are nghdisant concern for them. In fact, a recent
T-Mobile advertisement claims that its networkas less congested than that of another carrier,
widely understood to be AT&T. In the glaring absence of compelling evidence tihere exists

a substantial risk of foreclosure and that standatdrust policy is inadequate, one should not
take seriously the Division’s recommendation that €Commission rig the 600 MHz auction

against AT&T and Verizon Wireless in favor of Spramd T-Mobile.

6. A second recommendation by the Division is tegpecial status to low-frequency
spectrum. The Division correctly observes that-land high-frequency spectrum have different
propagation characteristics, and that low-frequespsctrum can have lower network build-out
costs in rural areds.> However, the Division then proceeds to speculatétheut any

grounding in facts or economic logic—that low-fregay spectrum is an essential input for
Sprint and T-Mobile and that there is a substamis&l that these firms will be foreclosed from

competing because they will be unable to obtainfl@guency spectrurii.

10 Seege.g., PhoneArena.com, “T-Mobile ad attacks AT&T fowvhey slow pipes,’available at

http://www.phonearena.com/news/T-Mobile-ad-attasksT -for-having-slow-pipes _id42743
site accessed May 27, 2013; T-Mobile “Pipes” Afplleone 5 Commerciadyvailable at
http://www.youtube.com/watch?v=h2Scc6fGz3ite accessed May 27, 2013.

1 As the Division acknowledges, such differencespatentially relevant primarily in rural areas.

SeeDOJ Submission at 12-13: “when a carrier is attempting to augntka capacity of its
network in dense urban areas, for example, higleguency spectrum may be just as effective as
low-frequency spectrum.”

12 The T-Mobile letter similarly asserts that then@nission and the Division “have confirmed

[that] spectrum below 1 GHz is uniquely valuablerfebile broadband networksT{Mobile
Letter at 2), and the letter quotes AT&T executives dbsuy the “especially valuable nature of
[low-frequency] spectrum™-Mabile Letter at 3). As explained below, T-Mobile confuses a
technical point (the propagation characteristiclkatfrequency spectrum) with the relevant
economic question: whether low-frequency spectisioompetitively essential.

13 DOJ Submission at 14.



7.

Again, as we have demonstrated in our previabmsssions, the Division’s speculation

is belied by the fact¥. A necessary condition for input foreclosure towds that there be no

readily available substitute for the input in qu@st otherwise, rivals will turn to those

substitutes and defeat any attempted forecloddeze, a ready substitute for low-frequency

spectrum exists in the form of high-frequency speautcoupled with sufficient investment in

network facilities. The fact that the associataddsout costs in rural areas are higher for high-

frequency spectrum does not establish that lowdieaqy spectrum rights are essential. The

appropriate focus of a foreclosure analysis iduHecost of entry or expansion, which here is the

combined cost of spectrum and network facilitiesdesl to obtain coverage and capatitfhe

Division offers no evidence regarding the totaltafsentering or expanding using high- versus

low-frequency spectrum. In fact, the ability ofrears to substitute between low- and high-

frequency spectrum will tend to equate the total o expansion across these two modea.

fundamental lesson of economics is that markeegenerally will equate the costs of

14

15

16

Sedsradl and Katz Reply Declaration, 1 22-26Katz-I1srael-Haile-Lerner Reply Declaration, 11
10-12.

T-Mobile argues that “[c]arriers need lower-fregay spectrum in urban areas because it
penetrates buildings better than higher-frequepegtsum.” T-Mobile Letter at 4.) However, to
the extent that this is an advantage of low-fregyespectrum in urban areas, the same argument
applies regarding equilibrium license prices, beedtiis our understanding that poor building
penetration can be—and, in practice, is—offset witier technologies such as in-building
distributed antenna systems, femtocells, and \Htoad.

T-Mobile also argues that the propagation chargstics of low-frequency spectrum “cannot be
effectively replicated at higher bands even if iessrare willing to make the additional
investments required to deploy and operate sysiteth®se bands” because there are
“substantial, if not insurmountable, delays, arteotangible and intangible costs associated with
obtaining additional siting approvals from multiflegisdictions that licensees in lower bands can
avoid.” (T-Mobile Letter at 4.) But T-Mobile (as well as Sprint) alreadyska nationwide

network of cell towers utilizing high-frequency sp@m, limiting such concerns for T-Mobile
and Sprint. We also note that the Commission bbkshed rules, recently affirmed by the
United States Supreme Court, that limit delayoaal governments’ processing of applications
for cell site construction. Gjty of Arlington, Texas, et al. v. Federal Communications

Commission, 569 U.S. __ (2013).)

5



substitutes. Here, this means that prices of iffetypes of spectrum will adjust to equate the
total costs of providing equivalent service.( the rights for spectrum requiring greater fa@hti
investment will tend to sell for less than righdsspectrum requiring less facilities investment).
The equalization of total costs renders the padgyilof foreclosure through hoarding low-
frequency spectrum alone remote at best. Andpyreaent, a foreclosure strategy seems

particularly far-fetched in rural areas given thek of spectrum scarcity in those aré&as.

8. The Division also offers no evidence to supgsrassertion that lack of access to low-
frequency spectrum has hindered the ability ofi8@nd T-Mobile to competé. In fact, Sprint
and T-Mobile both have built competitive nationwiggetworks relying almost entirely on high-
frequency spectrum, and they have consistentlydeelanot to acquire low-frequency spectrum
at auctions or in the secondary market. Indeellobile has publicly contradicted the
Division’s assertion that low-frequency spectrumamnsessential input by stating that high-
frequency spectrum is “as effective, or prefereddwer band spectrum in providing
competitive services'® Thus, the Division’s conclusion that incumberds éoreclose rival
carriers by preventing them from obtaining low-weqcy spectrum is unsupported by the

evidence and contrary to basic economic principles.

9. The Division’s final recommendation is to esisibrigid spectrum aggregation limits,

such as auction-specific spectrum caps. The Diniargues that rigid rules are preferable to

o Israel and Katz Initial Declaration, 11 96-98]srael and Katz Reply Declaration, 1 8-11.
18 DOJ Submission at 14.
19 Letter from T-Mobile USA to Secretary Dortch, Barte,The State of Mobile Wireless

Competition, WT Docket 10-133 (Dec. 2, 2010) at 2.
6



case-by-case review because they provide certairgyction participants. In doing so, the
Division ignores the fact that no simple rule canaunt for all factors that may be important in
conducting a public-interest assessment of a pexptransaction. As discussed in our prior
submissions, sound public policy balances certairity the ability to reach the appropriate
regulatory decisions based on full review of tHevant facts® This goal is achieved with a
combination of a safe harbor and clear guidelioeg¥aluation of transactions outside of the
safe harbof? Firms can then choose when to bid for spectruavalhe safe harbor knowing
that the acquisition may be reviewed, but asseshmgegulatory risk based on the specific

circumstance&

10. The Division also argues that rigixlante aggregation rules are needed to avoid delaying
regulatory approvals or straining the agencieueses” Both arguments are red herrings.
There is no need for especially quick resolutiayarding acquisitions in the 600 MHz auction:
Because of the need to clear the spectrum of baesadelevision operations and develop new
mobile wireless standards and equipment, therebeilk period of several years during which
regulatory review could take place without delayutigmate market deployment. And, contrary

to the Division’s claim that unrestricted auctiamsuld require “case-by-case review of every

20 DOJ Submission at 21-23.

2 Israel and Katz Initial Declaration, 11 48-56Katz-Israel-Haile-Lerner Reply Declaration, {1 13,
21.

This recommendation closely follows the Divisipwwn standard approach to evaluation of
mergers, and the Division offers no rationale foaradoning this type of approach here.

22

2 We note that the firms most likely to face unaity about whether their acquisitions will be

approved—AT&T and Verizon Wireless—are not the oagldng for additional certainty.
2 DOJ Submission at 21-22.



acquisition,” only those transactions involving sfpem acquisitions above the safe harbor

would have to be reviewed.

11. If implemented, the Division’s proposed polgigould: inhibit the allocation of
spectrum to its highest-value uses; make expamsare costly for the service providers that
best meet consumer needs, thus raising the pacesl by consumers and undermining
innovation incentive$’ and substantially reduce revenue in the 600 Miwdod auctiort® The
last of these effects is of special concern iniisentive auctions due to the role of forward
auction revenue in determining how much spectrumbeareallocated from broadcast television

to mobile wireless uses.

12. In sum, the Division fails to engage with thx¢easive factual record and economic
analysis already submitted in these proceedingsrestelad recommends regulatory intervention
based on unsupported suppositions. Economic asagd marketplace facts already in the
record demonstrate that the Division’s recommenpdatiat the Commission use rigid
aggregation rules based on inapposite distincti@tseen different frequencies to restrict the
ability of AT&T and Verizon Wireless to compete fgpectrum in the upcoming 600 MHz
auction would distort competition, harm consumars] risk undermining the upcoming

incentive auctions.

% The Division focuses on economies of scBI®J Submission at 15). However, even if—

counterfactually—there were no economies of sciaying AT&T and Verizon Wireless access
to additional spectrum would raise their margiradts, which would weaken them as competitors
and harm consumers.

2 Israel and Katz Initial Declaration, 1 20-25Katz-Israel-Haile-Lerner Reply Declaration, 11 3

and 7.
8



| declare, under penalty of perjury, that the faieg is true and correct.

Hobtnt Z T

Michael L. Katz

June 13, 2013
| declare, under penalty of perjury, that the faieg is true and correct.

PW (1 Hade e

Phil Haile
June 13, 2013

| declare, under penalty of perjury, that the faieg is true and correct.

Mark Israel
June 13, 2013

| declare, under penalty of perjury, that the faieg is true and correct.

e

Andres Lerner
June 13, 2013
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l. INTRODUCTION

1. In various combinations, we have submitted dattans in the present proceeding
regarding mobile spectrum holdifgsd the related proceeding on the upcoming 600 MHz
auctions: Since the filing of our most recent report, sal@arties have submitted additional
comments. We have been asked by counsel for AD88ssess from the perspective of
economic analysis the recent submissions of: Jand®aker Stanley M. Besen, Serge X.
Moresi, and Steven C. Salop (hereinafBiv|S;* and Jon M. Peha.In this supplemental reply
declaration, we summarize the areas of agreememiguns and the other experts and then

discuss areas of disagreement.
2. There appear to be several important areasreeagent, including:

* The goal of spectrum aggregation policy, in genenadl as applied to the upcoming
600 MHz auction, in particular, is to promote unolited competition and not to

protect or enrich any one competitor at the expehsghers’

! Policies Regarding Mobile Spectrum Holdings, Wdcket No. 12-269.

Expanding the Economic and Innovation Opportasitf Spectrum Through Incentive Auctions,
GN Docket No. 12-268.

Jonathan Baker, Spectrum Auction Rules that Fdstdile Wireless Competition, March 12,
2013 (hereinafteBaker Declaratiol, Attachment to Reply Comments of T-Mobile USA, GN
Docket No. 12-268.

Stanley M. Besen, Serge X. Moresi, and Steve®ahp, Why Restricting Participation in
Spectrum Auctions Can Increase Bidder Participatimecrease Auction Revenues, and Increase
Competition in Wireless Markets, March 12, 2013 ¢heafter, BMS Repolt Attachment to

Reply Comments of Sprint Nextel Corporation, GN KetdNo. 12-268.

> Jon M. Peha, Bringing Weight to the Spectrum &aréd Response to AT&T, March 31, 2013
(hereinafterPeha Reply Commenis$n the Matter of Policies Regarding Mobile Spectrum
Holdings WT Docket No. 12-269.

Seeg.g., Peha Reply Commeatts3 (“One point of agreement is that the goal epectrum

screen is to protect future competition. Compatitinotivates carriers to decrease prices,

increase quality of service, and innovate. Thécga@oal should not be to protect the interests of
1



* The proper standard for assessing proposals todpectrum aggregation is whether
the proposed regulation is necessary to preveatlasure in downstream wireless

markets by firms possessing market poWer;

* As a general matter, increased bidder participatiauctions increases the revenue
generated from such auctions, which in the spec#dse of the 600 MHz auctions
may increase the quantity of spectrum reallocatea toroadcast television to mobile

wireless service$.

Taken together, these points imply that marketptarepetition should be allowed to proceed
unencumbered wherever possible, with regulatosrveintion—particularly intervention that
restricts auction participation—justified only wikehere is a substantial and credible risk of

foreclosure in downstream wireless services markets

3. Another point of agreement relates to the texdirdspects of different spectrum

frequency bands—in particular, that in urban areéoareas where there is substantial,
concentrated demand for mobile wireless servitessize of cells is generally driven by
capacity needs, not coverage, and thus high- amdrequency spectrum are effectively

equivalent in terms of network buildout co%t3herefore, high- and low-frequency spectrum are

any particular carrier or carriers.”). See aBaker Declaratiorat 4, where Professor Baker
refers to a goal of limiting or preventing “compie distortions.”

Seeg.g, Peha Reply Commenras3; Baker Declaratiorat 3.
8 Seeg.g, BMS Reporat 2, 3, and 10-1Baker Declaratiorat 11.

SeePeha Reply Commerds 4-5. Professor Reed and Dr. Tripathi have ntitatithe
propagation “advantages” of low-frequency spectoam actually prove to be a disadvantage in
areas where capacity needs require smaller calksuge sites equipped with low-frequency
spectrum are more likely to interfere with eacheoth(Jeffrey H. Reed and Nishith Tripathi, The
600 MHz Spectrum Auction: An Analysis of the BaPldn Framework and Response to Certain
Proposals, attached as Exhibit A to Reply Commeh#sT&T Inc., In the Matter of Expanding

2



economically equivalent in their ability to reliegpectrum scarcity in urban and other high-

demand areas, which are the areas in which spesitargity may be a serious concern.

4. There are also several areas of significangdesanent. In the remainder of this

declaration, we focus on three areas:

* Whether, despite the general proposition that asirgy auction participation
increases auction revenue, there is a basis tdugnthat restricting AT&T’s and
Verizon Wireless’s participation in the upcomingd@@Hz auction would be likely to

increase auction revenue.

* Whether imposing a rigid cap @urchases made at auctieswith or without a
system of case-by-case review for secondary-mapgettrum transactions—would

promote or harm competition and consumer welfare.

* Whether propagation advantages of low-frequencygtap® in rural areas justify

special treatment of low-frequency spectrum in 8pet screens or caps.

5. Having considered the arguments and factuakewxe presented in the new submissions
identified above—in addition to our review of tredavant facts and economic theories in the
record for this matter generally—we continue tackeall of the findings summarized in our

earlier filings. Specifically, we affirm our eagti conclusions that:

the Economic and Innovation Opportunities of SpeutiThrough Incentive AuctionGN Docket
No. 12-268.) The Commission itself has recogntbed high-frequency spectrum can work as
well or better than low-frequency spectrum in dgnpepulated areas.In(the Matter of
Implementation of Section 6002(b) of the OmnibudgBtiReconciliation Act of 1993 Annual
Report and Analysis of Competitive Market Condgidvith Respect to Mobile Wireless,
Including Commercial Mobile Service&/T Docket No. 10-133, Fifteenth Report, rel. J@iie
2011, 1 296.)



There is no sound basis for concluding that restiggoarticipation by AT&T and/or
Verizon Wireless would raise auction revenues.h®atby restricting participation of
bidders likely to be among those with the highedtiations for many licenses, such

policies can be expected to lower auction revenggsction Il.)

The harms to competition and consumers createdjloyspectrum caps would
greatly outweigh any benefits of reducing the alselw risk of foreclosure. By
raising the costs of those firms most successfaffating products and services that
consumers desire to consume, a rigid cap on liceasthases made at auction would
harm competition and consumers, whether or noag eoupled with a system of
case-by-case review for secondary-market spectramsactions. And, for many
reasons, including the number of rivals competmyiS. wireless markets, the fact
that rivals have been able to compete successfutiya small fraction of the
available spectrum, the large and growing amouspettrum that would need to be
acquired to implement a foreclosure strategy (nmafalhich from rivals that are
using or plan to use that spectrum as part of their mobile wireless offerings), the
small percentage of total available spectrum alkalan the upcoming 600 MHz
auction, and the availability of alternatives t@sjpum acquisition for capacity and
coverage expansioe.g, cell splitting), it is implausible that an unnested auction
that awards licenses to the highest bidders caddltin foreclosure. In any event, a
safe harbor coupled witx postivestitures and other remedies (where necessary)
would satisfy all of the policy goals stated bypoaents of hard caps without

harming competition and consumer welfare the wag baps would. (Section IIl.)



» There is no sound economic basis for differentedtiment of spectrum in different
frequency bands allocated to mobile wireless sesvidAlthough buildout costs in
rural areas may be higher for high-frequency tlwawfrequency spectrum, such cost
differences will generally be reflected in diffetgmices for spectrum, so that the total
cost of expansion using different spectrum bandsdfwis the relevant quantity for

assessing competitive effects) will tend to be éged. (Section IV.)

Il. THERE IS NO SOUND BASIS TO CONCLUDE THAT RESTRICTIN G
AUCTION PARTICIPATION WILL INCREASE AUCTION REVENUE S

6. We first examine claims that excluding AT&T avidrizon Wireless, two firms that are
likely to value spectrum licenses highly in manyrkeds, would increase expected auction
revenues. We conclude that these claims are unsiggpand are inconsistent with the facts of
this marketplace. Rather, the likely effect ofleding high-valuation bidders from the auction
is a reduction in revenue, likely leading to arfficent reduction in the quantity of spectrum

reallocated from broadcast television to mobilesl@ss services as well.

A. ARGUMENTS THAT LIMITING AUCTION PARTICIPATION WOULD |NCREASE
REVENUES IN THE UPCOMING 600MH z AUCTION HAVE NO FACTUAL BASIS

7. As noted above, there is broad agreement anmmorpmists that increased auction
participation generally increases auction revend&snsequently, proposals to restrict auction
participation, particularly of firms likely to pladchigh values on the spectrum being auctioned,
should be treated with skepticism. The need feptkism is especially acute when these
exclusionary proposals are advocated by firms, siscBprint Nextel (Sprint) or T-Mobile USA

(T-Mobile), seeking restraints on their actual @atential competitors in both mobile wireless



service markets and spectrum license auctionsrelib@ significant risk that these firms are

attempting to use regulatory exclusion to weakenpetition°

8. In support of arguments that restricting aucparticipation can increase auction
revenues, Professor Baker @IS point to atheoreticalpossibilityraised in the economics
literature. However, a theoretical possibilityrsas not a sound basis for drastic regulatory
intervention, and neither Professor Baker BbSoffer evidence that this theoretical possibility
is likely to arise in the 600 MHz spectrum auctiofi$ie theoretical possibility on which
Professor Baker arfBMSbase their conclusions requires particular contlmna of conditions.
Absent satisfaction of these conditions, basic enoa theory indicates that restricting auction
participation, particularly by firms having highluations for the licenses being auctioned, is

likely to decrease auction revenues.

9. Professor Baker argMSclaim that the conditions underlying the theoratttestricting
auction participation can increase auction reveawnesikely to hold for the following reasons.
First, Professor Baker ailBMSassert that it is common knowledge that AT&T aretiXon
Wireless will outbid rivals at auction becausergéacomponent of these two firms’ willingness
to pay would be “foreclosure valué€.”Second, Professor Baker aBiSsimply assume that
auction participation is so costly that other biddeill be discouraged and choose not to

participate. Even if these conditions were satsfthey would not imply that restricting

10 Unlike the foreclosure alleged by Professor Bak@tBMS,the costs to the beneficiaries of

regulatory exclusion would be lows., there would be no need to obtain large quantities
spectrum in order to benefit). The principal cadtthis exclusion through regulation would be
borne by taxpayers (due to lower auction revenweshent broadcast television licensees (due to
suppression of forward auction bids that would éméibensees to sell in the reverse auction),
and consumers (due to higher prices for mobilelesseservices).

1 Baker Declaratiorat 10;BMS Reporat 4-6 and 11.
6



participation would increase reventieAnd as we have explained previously and will now
discuss further, neither their assertion nor tasgumption is applicable to the upcoming 600

MHz auction®®

10. We address first the claim that AT&T and Venaireless will outbid rivals at auction
because of a so-called “foreclosure value.” Ashaee discussed in previous filings, foreclosure
is highly unlikely, particularly in the context tife spectrum that will become available in
upcoming 600 MHz auction. Foreclosure based ontspa aggregation is particularly
implausible because a large amount of suitabletspaalready has been allocated to mobile
wireless service¥. Most of this spectrum that a firm would need lain to foreclose rivals is

already in the hands of existing rivals that operatccessful wireless networks. These rivals

12 In particular, even if these conditions weresagd, the fact that there amaultiple high value

bidders means that participation restrictions catiltlower revenues, as competition between
the high-value bidders can result in higher pritesi competition between other potential
bidders when participation by the high-value bidderrestricted. For example, assume that there
are two high-value bidders.g, AT&T and Verizon Wireless), two mid-value biddde.g,

Sprint and T-Mobile), and several low-value biddePsofessor Baker arBMSargue that, if
there are no participation restrictions, the mitd &ow-value bidders will drop out of the auction.
Spectrum license prices therefore will be drivercbsnpetition between the high-value bidders.
If participation by the high-value bidders is ragtrd, however, prices will be driven largely by
competition among the mid- and low-value biddeksd there is no economic basis on which to
conclude that competition between the mid- and lealue bidders will lead to higher auction
prices than will competition between the high-vahigders. What's more, following the logic
put forward by Professor Baker aB¥S the low-value bidders may not participate togktent
that they expect to be outbid by the mid-value erddin which case prices will be driven by
competition between the two mid-value bidderssunh a scenario, prices likely will be lower
because of the participation restrictions.

13 See Michael L. Katz, Philip A. Haile, Mark A. &&l, and Andres V. Lerner, Spectrum
Aggregation Policy, Spectrum-Holdings-Based Biddagd Unlicensed Spectrum, March 12,
2013 (hereinafteKatz-Israel-Haile-Lerner Reply DeclaratiprExhibit B to Reply Comments of
AT&T Inc., GN Docket No. 12-268, 1 31-34.

As the Commission recently recognized, more 8@hMHz of suitable spectrum has already
been allocated to mobile wireless services. SderaéCommunications Commission Wireless
Telecommunications Bureau, Office of Engineerind &hnology,The Mobile Broadband
Spectrum Challenge: International Comparisofgbruary 26, 2013, Table 1.
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include Sprint/Clearwire, which has the largestcspen holdings of any carrier, and T-Mobile,
which recently acquired substantial amounts of spetin transactions with AT&T and Verizon
Wireless, as well as through its merger with Me@82° Both Sprint and T-Mobile offer
unlimited service plans, which suggests that spatghortages are not a significant concern for
them. In fact, a recent T-Mobile advertisemeninctathat its network is far less congested than
that of another carrier, widely understood to be@ATwhich further suggests that T-Mobile has
enough spectrum to meet its capacity requireménits addition, Dish Network, which also has
a significant amount of spectrum rights, is likedybuild its own wireless service or sell its

spectrum rights to other wireless providgrs.

11. Numerous other providers are competing suagdgsind maintaining substantial market

shares in many markets with a small fraction ofabailable spectrurtf. When competitors

s For discussion of the spectrum acquired from AT& Verizonseeln the Matter of

Implementation of Section 6002(b) of the OmnibwigBtiReconciliation Act of 1993 Annual
Report and Analysis of Competitive Market Condgidith Respect to Mobile Wireless,
Including Commercial Mobile Service&/T Docket No. 10-133, Fifteenth Report, rel. Magi,
2013,  96. For more on the spectrum that T-Mdxiguired as part of the Metro PCS
acquisition, se&os Angeles TimeMay 1, 2013, “Combined T-Mobile-Metro PCS debuoits

N.Y. Stock Exchange as ‘TMUS’Available at
http://articles.latimes.com/2013/may/01/businesfn-tmobile-metropcs-acquisition-complete-
20130501 site visited June 3, 2012.

Seeg.g, PhoneArena.com, “T-Mobile ad attacks AT&T fowhmay slow pipes,’available at
http://www.phonearena.com/news/T-Mobile-ad-atta&RsT -for-having-slow-pipes_id42743
site accessed May 27, 2013; T-Mobile “Pipes” Appleone 5 Commerciagvailable at
http://www.youtube.com/watch?v=h2Scc6fGz8ite accessed May 27, 2013.

1 Seeg.g, Forbes.com, “What's Dish Network's Wireless $pme End Game?’available at
http://www.forbes.com/sites/greatspeculations/20443/2/whats-dish-networks-wireless-
spectrum-end-gamesite accessed June 6, 2013.

16

18 As we have shown in earlier filings, empiricald®ance demonstrates that firms can succeed with

relatively small spectrum holdings. For instarefro PCS has achieved at least ten-percent
market share in 17 CMAs where it has 20 MHz or &msctrum; Leap has achieved at least ten-
percent share in 14 CMAs where it has 20 MHz & tdsspectrum, and in three of those CMAs
Leap’s estimated market share exceeds 20 perc&nGdllular’'s market share in some CMAs
exceeds 50 percent despite spectrum holdings ®thes 50 MHz. More generally, there is a
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need only a small share of the available spectubetviable, it is more difficult for an
incumbent firm to pursue a successful foreclostretegy based on spectrum purchases because
the firm would have to purchase licenses for alspectrum rights that the entrant might require

to provide its services.

12. Thus, a foreclosure strategy would requirera fo purchase an enormous amount of
spectrum from various actual and potential rivadgsy firm interested in pursuing a foreclosure
strategy also would have to obtain additional spectthat will be made available in the future,
including 65 MHz of spectrum the Commission is gated to assign through competitive
bidding by February 201%. Given the prices seen in previous spectrum augfjwith total
winning bids in the tens of billions of dollarssome auctions), the costs associated with
maintaining a foreclosure strategy in the facenefamount of spectrum already in the hands of

rivals and ongoing spectrum releases would be emosth

low correlation between a wireless carrier’s sludravailable spectrum and its market share in
downstream mobile wireless service markets. Tdwsdorrelation indicates that carriers have
successfully competed with very different spectalrares—a high spectrum share is no
guarantee of a high market share, while a low specshare need not be an obstacle to attaining
a high market share. (See Mark A. Israel and MéthaKatz, Economic Analysis of Public
Policy Regarding Mobile Spectrum Holdings, Novem®&r 2012 (hereinaftelsrael and Katz
Initial Declaration), Attachment A to Comments of AT&T Indn the Matter of Policies
Regarding Mobile Spectrum Holdindg&T Docket No. 12-269, 11 61-62; Mark A. Israetlan
Michael L. Katz, Economic Analysis of Public PoliRggarding Mobile Spectrum Holdings
(Reply Declaration), January 7, 2013 (hereinafszgel and Katz Reply Declaratipn
Attachment B to Reply Comments of AT&T Inc., WT ket No. 12-269, 1 17-18.)

Sedsrael and Katz Initial Declarationf 26-29Katz-Israel-Haile-Lerner Reply Declaratioff
9.

20 SeeMiddle Class Tax Relief and Job Creation Act of 20Rub. L. No. 112-96 at § 6401(b). The
specific frequencies to be made available arerdgpuencies between 1915-1920 MHz, 1995-
2000 MHz, 2155-2180 MHz, as well as 15 MHz betw#ér5-1710 MHz, and 15 MHz of
contiguous spectrum to be identified by the Comioiss

19

2a Sedlsrael and Katz Initial Declaration 30;Katz-Israel-Haile-Lerner Reply Declaratioff 9.
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13. Foreclosure through spectrum acquisitions endess likely to be a rational strategy
because, although the costs of foreclosure wouiddered by the foreclosing firm, theenefits
of a foreclosing strategy would accrue to all nore€losed firms in the marketplace, making it
unlikely that foreclosure would be profitable. Mower, in contrast to theoretical models in
which a single monopolist forecloses rivals, angdfgs of foreclosure would be diminished
because of competition between AT&T, Verizon WissleSprint (a particularly unlikely
foreclosure victim given its large spectrum holdij)gr-Mobile, and other firms that remain in

the marketplacé.

14. In any event, the existing safe harbor couplitd case-by-case review of spectrum
aggregation would ensure that there was no pogibflsuccessful foreclosure even if market

conditions arose that gave rise to a non-triviet of foreclosure absent regulatory oversight.

15. Next, consider whether T-Mobile, Sprint, ankdestsmaller bidders would be easily
deterred from participating in the upcoming 600 Mifiectrum auction. Because many licenses
in many different regions will be auctioned at f#zene time, as long as a prospective bidder
thinks it has enough chance to win one or mora$ies, the value of bidding for those licenses
very likely outweighs the costs of auction partatipn. Given the large number of licenses
being auctionedhe high value placed on newly-available spectrana, the implausibility of a
claim that AT&T and Verizon Wireless are known vk the highesharginal valuedor all the
licenses being auctioned, the idea that firms béldeterred from participating in the auction is

far-fetched.

2 Sedsrael and Katz Initial Declarationf 31.
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16. As we have noted previously, bidder particgais especially likely under the proposed
clock auction design with generic licenses and simaus bids. These features greatly simplify
bidding and eliminate many opportunities for stgatédid manipulation that existed in the
Simultaneous Multi-Round auction design used inGbenmission’s prior spectrum auctiofis.
And once a provider is in the auction, the providdree to bid on licenses everywhere. The
claim that potential participants will sit out diet auction is particularly implausible with regard
to Sprint and T-Mobile, two very large, well-fingattcompanies that have announced a strong

interest in obtaining spectrum in the 600 MHz aurcti

17. Indeed, experience demonstrates that smatldels have not been deterred from
participating in spectrum auctions. For exampieghe 2008 auction of 700 MHz spectrum
(Auction 73)*

Small players were not crowded out of the markeln.fact, 28 percent of the

spectrum was sold to companies that collectivgtyegented less than 10 percent
of the subscribers in the market at the time... .

Similarly, T-Mobile and cable companies were amtrgmost successful bidders for AWS

spectrum in Auction 66, winning far more licendeart either AT&T or Verizon Wireless.

18. In sum, the claim by Professor Baker BiiSthat potential auction participants
anticipate that AT&T and Verizon Wireless will owdlothers because of the value of

foreclosure is unsupported by the factual evidence.

2 Katz-Israel-Haile-Lerner Reply Declaratiofj,33.

24 Anna-Maria Kovacs, “The merits of open and contpetspectrum auctionsfFierce Wireless

March 13, 2012available athttp://www.fiercewireless.com/story/merits-open-anmanpetitive-
spectrum-auctions/2012-03-1site visited~ebruary 24, 2013.

% Seeg.g, GigaOM, September 18, 2006, “AWS Over, Finalbyailable at
http://gigaom.com/2006/09/18/aws-ovesite visitedlune 3, 2013.
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19. BMScite several academic articles as supportingl&imdhat restricting auction
participation could increase revendgsdowever, on closer review, these articles dosupiport
the positions taken lBMS. One is an article by Susan Athey, Dominic Coey, oththan
Levin, who analyze timber auctioAsBMSclaim thatAthey et alshow that “properly designed
spectrum auctions, including those featuring tagdimitations on participation, can have a
positive effect on overall participation and reveritf This is not an accurate characterization of
Athey et als findings. AlthoughAthey et alrecognize the existence of theoretical models
indicating that restricting participation can inase auction revenues under some condifions,
these authors conclude from their own empiricalligtinat “restricting entry [into the auctions]
substantiallyeducesefficiency and revenue.*” Thus, the empirical analysis Byhey et al.
does not support the conclusiondBdlS and instead supports what we have argued
previously—that auction participation restricticare likely to reduce revenues and lead to

efficiency losses as well.

20. BMSalso cite an article by auction expert Paul Klerapéor the proposition that
restricting auction participation could increaseersues! However BMSmischaracterize the
conclusions and recommendations of the Klempet@lar The article covers various issues

related to auction design, including the poterfbalcollusion among bidders, predation or

2 BMS Reporat 3-4.
27

Susan Athey, Dominic Coey and Jonathan Levin 203%et-Asides and Subsidies in Auctions,
American Economic Journal: Microeconomiesl-27 (hereinafterAthey et a).

28 BMS Reporat 3.
29 Athey et alat 2.
30 Athey et alat 1 (emphasis added). See ats@t 2 and 23.

3 BMS Reporat 4-5, citing Paul Klemperer (2002a) “What Redigitters in Auction Design,The
Journal of Economic Perspectivdsy: 169-189 (hereinafteKlemperer (2002g)at 172.

12



threats against competitors, the “winner’s curaed a standard tradeoff in auction design
between efficiency and revenues. Klemperer doe# pat the theoretical possibility that weak
bidders may be discouraged from participating wih@ng so is costly and strong bidders are
certain to win®®> But Klemperer does not claim that restrictingtiggration, particularly by high-
value bidders, is likely to increase auction revenuNeither does he recommend that limitations
on the participation of bidders be imposed in otdeattempt to increase auction revenues.
Furthermore, nothing in the Klemperer article suppthe premise that restricting participation
by high-value bidders is likely to increase revenimean auction with the characteristics of the

upcoming 600 MHz auction.

21. BMScite another article by Klemperer in support ditlassertion that “[tjhe evidence
available from past spectrum auctions concretemlyatestrates the benefits that bidding
restrictions can have on the number of biddersrdtienues generated by the auction, and the
number of competitors in the downstream marketfioeless services®® However, the

evidence cited does not support the propositiotlitmétations on auction participation increase
revenues. First, the analysis is based on a fewdates from isolated auctions across different
countries, sometimes using very different typeauaftion designs. The available data are very
limited, and the assertion that experience “comtyetemonstrates” the benefits of bidding
restrictions in the present context cannot be taegiously given the small number of
observations and the fact that many factors vayyiscantly across different auction events.

Moreover, the European auctions discussed by Klean@ge not comparable to the upcoming

82 Klemperer (2002ajt 173-174.

3 BMS Reportt 6, citing Paul Klemperer (2002b) “How (Not)Roin Auctions: the European 3G
Telecom Auctions,’European Economic Revied6: 829-845 (hereinafteKlemperer (20025)
at 832.
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600 MHz auction, and the examples themselves dshmaw that restricting the participation of

incumbents increases auction revenues. For instanc

BMScite Klemperer’s discussion of the 2000 UK speutauction, in which he observes

that “the fact that at least one license had ttognnew entrant was a sufficient carrot to

attract new entrants® The fact that the reservation of some licensesdw entrants

attracted new entrants is not surprising, butfidis says nothing about the effect of such

set-asides on auction revenues.

BMSalso cite Klemperer’s discussion of a Dutch speotauction, claiming this as a

case in which the presence of powerful incumbeetsrded entrants from participating in

the auctior?? In fact, Klemperer highlights m@strictionin that auction—under which
bidders were allowed to win only one license eack-a-eeason why the auction
generated much less revenue than expeététbreover, Klemperer notes that
“Netherlands antitrust policy was as dysfuncticesthe auction design, allowing the
strongest potential entrants to make deals withriftment operators’™ The lax antitrust
enforcement—a condition which surely would not gdplthe upcoming 600 MHz
auction in the U.S.—combined with restrictions etders winning more than one

license each, resulted in very low auction reverities

34

35

36

37

38

BMS Reporat 6, citingKlemperer (2002bat 832.
BMS Reportt 6, citingKlemperer (2002bat 832-833.
Klemperer (2002b) at 832-833, Klemperer (20028]76.
Klemperer (2002b) at 832-833, Klemperer (20028].85. See alsal. at 176.
Klemperer (2002aat 176 and 185.
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22.

BMSexplain that in a more recent auction OfCom (tikeddunterpart of the
Commission) imposed spectrum caps and set asielesks for smaller firm$. ButBMS
do not discuss the effect of these auction regiriston revenues. In fact, that auction
has been completed and is viewed by many as adailtihas generated less than two-
thirds of the revenue predicted based on outcomether countries and is now the
subject of a National Audit Office inquify. Although this is only a single observation
from a different country, the U.K. experience mayetheless provide the most useful
insight on the likely revenue effects of imposiraps in the upcoming 600 MHz auction

in the U.S.

BMSalso refer to a paper by one of us noting thlhéjte are theoretical situations in

which the introduction of additional bidders toaurction can lower the expected value of the

winning bid.”™ As we have recognized in this and prior submissithere is no controversy

that it istheoreticallypossible for participation restrictions to raiset@on revenues. The critical

point is that the conditions necessary for thisnameenon to arise are not present in the

upcoming 600 MHz auction. Indeed, the paper diggBMSnoted the lack “of any evidence

that these conditions apply to the spectrum austiower consideratiort?”

39

40

41

42

BMS Reportt 7.

The Guardian“Blow for George Osborne as 4G auction comesughi short of expectations,”
available athttp://www.guardian.co.uk/business/2013/feb/20/4gt@n-smartphones-george-
osbornessite visited May 27, 2013he Guardian“4G auction to be investigated by audit office
after poor returyi available athttp://www.guardian.co.uk/technology/2013/apr/14édgtion-
national-audit-officesite visited May 27, 2013.

Michael Katz, “An Economic Analysis of Auction tS&sides,” May 2012available at
http://www.gcbpp.org/files/Academic_Papers/AP_K#&tactionSet.pdf site visited May 22,
2013, footnote 18, as quotedBMS Reporat 3.

BMS Reportt 4.
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B. PROFESSORBAKER’SARGUMENT THAT RIGID AucTiON CAPS WOULD
| NCREASE REVENUES BY REDUCING UNCERTAINTY HAS NO BASIS IN FACT

23. Professor Baker asserts that rigid caps onaauptirchases also can increase auction
revenues by reducing the regulatory uncertaintgdauy bidders with large spectrum holdifgs.
The central claim of his argument is that, undgidrcaps, such bidders will face no regulatory
uncertainty regarding divestitures or other remedi¢hey are below the cap. He argues that, if
such bidders otherwise faced regulatory uncertathy would lower their willingness to bid
because they would take into account the potelotsal of benefits due to—and the potential cost

of—remedieg?

24. Rather than supporting the imposition of adrgpectrum cap, Professor Baker’'s
argument emphasizes the need for a well-definegllsabor as part of an overall system of case-
by-case review. As long as a firm is under the &afrbor, it can bid freely without uncertainty
that it will be required to divest the acquired&pem. Hence, the benefits that Professor Baker
ascribes to a rigid cap would be achieved by alsafieor. However, a safe harbor is not
equivalent to a rigid cap. Under a safe harbdrnrawould have the option to bid for spectrum
rights that would carry it over the safe harboe#iirold, which would generate additional auction

revenue, as well as efficiency benefits.

[I. THERE IS NO SOUND BASIS TO CONCLUDE THAT RIGID SPEC TRUM
CAPS WOULD PROMOTE COMPETITION AND CONSUMER WELFARE

25. We next consider the arguments that rigid spettaps would protect competition in

mobile wireless services markets and promote coaswalfare.

43 Baker Declaratiorat 11.

a4 Baker Declaratiorat 11.
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A. HARMS TO COMPETITION AND CONSUMER WELFARE |IMPOSED BY RIGID CAPS
WiLL OUTWEIGH ANY PLAUSIBLE BENEFITS FROM REDUCING THE ALREADY -
Low RISK OF FORECLOSURE

26. In our previous filings, we explained that tts of foreclosure via spectrum aggregation
is very low, while the harms from caps on spectaggregation are severe and, thus, rigid

spectrum caps would harm consumer welfare.

27. BMSargue that although there are several wirelessatgrs that compete in the
marketplace, “[b]ecause Verizon Wireless and AT&ihate most markets, wireless
competition would be increased if one of the snnditens won the license (or licenses)
instead.*® However BMSoffer no basis for their assertion that allocatimgre 600 MHz
spectrum to one or more smaller carriers would ntakse markets more competitive. Reducing
market concentration isot equivalent to protecting competition. In facidueing concentration
through inefficient policies designed to help smiafirms, such as arbitrary spectrum
allocations, can harm competition and consumemsaling expansion more costly for
successful firms that best meet consumer needisinigthe realization of economies of scale,
and strengthening certain competitors rather thad (ikely at the expense of) strengthening
competition. And, over the longer term, the incento innovate to become a successful firm is
undermined when regulators annouegeantethat the company would be limited in how many

customers it can obtaff.

45 Seelsrael and Katz Initial Declarationff 26-32, 49-5Katz-Israel-Haile-Lerner Reply
Declaration, { 7-9.

40 BMS Reporat 8.

a7 Sedsrael and Katz Initial Declarationf{ 20-25.
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28. Professor Baker asserts that such harms amnaljrarguing that foreclosure of rivals
limits “the competitive constraint they will imposa the large incumbents, and thus the extent
to which any benefits of increased scale to langembents are passed on to consumers in the
form of lower prices, higher quality service, omnservice offerings® This argument is
incorrect, both in its premise and conclusions.w&sdiscuss above, there is no support for the
premise that there is a significant risk that iswaill be foreclosed. And, even if one accepts the
false premise, Professor Baker’'s assertion thatdarcompetition implies limited harm from
blocked access to spectrum is directly contradibtedell-established principles of economits.
First, cost reductions are benefits to society whale. Second, even if one focuses solely on
the welfare of consumers, it is well establishext some of the benefits of lower costs would be
passed through to consumers. Professor Bakegst@gsthat, absent competition from smaller
firms, the degree of pass-through will be smalkraaunter to standard microeconomics. When
a firm’s marginal costs fall, its profit-maximizingice falls as well: Indeed, even a monopolist
has incentives to lower its prices in response aogmnal cost saving3. In fact, it is well

established that less-competitive markets can hegleer rates of pass-through than more-

48 Baker Declaratiorat 4.

49 We interpret Professor Baker’s phrase to “anyefienof increased scale to large incumbents” as

referring to the marginal and average cost redaosttbat result when these firms optimize their
input mixes and utilize additional amounts of spattrights to produce mobile wireless
services. If, instead, Professor Baker is refgrriarrowly to pure economies of scale, he is
committing a major error of omission: Even if—hyipetically—there were no economies of
scale, denying large incumbents the ability torafge their input mixes would raise their
marginal costs, which would weaken them as congretdand harm consumers.

%0 One way to see this point is to note that clagramonopolist would not find it profitable to

charge lower prices when its marginal costs areetomould be equivalent to claiming that the
monopolist would not find it profitable to chargigler prices when its marginal costs are higher.
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competitive markets, directly contrary to ProfesBaker’s implicit claint! The fact that pass-
through occurs under a wide range of market camtstimplies that there will be harm to

consumers if large incumbents’ costs are drivebypuction-participation restrictions.

29. Professor Baker also argues that a “long teeragective” justifies the use of spectrum
caps because large incumbents with substantiatrepetioldings may “frustrate the
development of new technologies and business mbdelgiht to market by smaller rivals and
potential competitors (including future rivals tlzainnot now be identified), thereby preventing
or delaying the development of new competitioh Given the importance of innovation and
investment to consumer welfare in mobile wirelesyise markets, we agree that a long-term
perspective is appropriate when formulating spectpolicy. But Professor Baker draws the
wrong conclusion from this perspective. Profe®&aker seeks to limit the expansion of firms
that have successfully innovated and brought tketgroducts and services that are popular
with consumers. Imposing a success tax,py setting caps that deny spectrum to firms that
have attracted large numbers of subscribers arsgddhiving up their costs of doing business) is

likely to harm incentives to invest and innovate.

30. Moreover, Professor Baker’s claim is inconsisteith technological advances to date.
As we have noted previously, there has been rapicharvasive technological progress within

all layers of the mobile wireless ecosystem, intlgdetwork technology and services, network

°1 For more discussion of these phenomena, incluti@dact that a monopolist will pass through

cost changes and that, the amount of pass thraghdmonotonic relationship with the degree
of competition seeg.g.,Jeremy |. Bulow and Paul Pfleiderer (1983) “A Notethe Effect of
Cost Changes on Pricegg@urnal of Political Economy6: 58-73.

52 Baker Declaratiorat 5.
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management, handsets, mobile access device opesgtems, and applicatiorisProfessor
Baker ignores the fact that AT&T and Verizon Wisdédhave been leaders in bringing

innovations to mobile wireless services markets.

B. SPECTRUM SCREENS WITH A SAFE HARBOR WILL BETTER PROTECT
COMPETITION AND CONSUMER WELFARE THAN WoULD RIGID CAPS

31. As we have argued previously, spectrum screengled withex postreview, will better
protect competition and promote consumer welfaae thill rigid caps?* To the extent that
analysis of the outcome of a particular auctioreeds that a successful bidder’'s spectrum
holdings would be excessive in a particular gedgagrea, a remedy (such as divestiture) can
be applied after the auction has closedhe Commission can rely on the experience traadt
the other competition agencies have developed pteimenting appropriate divestitures, both in

spectrum-related transactions and otherwise.

32. Professor Baker alBMSmake several points in support of the claim tigatd rcaps at
auction are more efficient than ar postcase-by-case review of transactions and potential

divestitures. These points are seriously flawed.

33.  First, Professor Baker claims that rigid caps can tatdiplanning and reduce
uncertainty without any costs from misallocatingapum because it is “unlikely” that the

Commission would reach different decisions throogbe-by-case review than would be

%3 See Michael L. Katz, “Public Policy Principles feromoting Efficient Wireless Innovation and

Investment,” Attachment to Comments of AT&T, InEgstering Innovation and Investment in
the Wireless Communications Market; A National Bie@nd Plan For Our FutureGN Docket
Nos. 09-157, 09-51, September 30, 2009.

54 Sedsrael and Katz Initial Declarationf{ 54-56.

%5 SeeKatz-Israel-Haile-Lerner Reply Declaratiofj,21.
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imposed by a rigid cap. If the Commission could anticipate every contimgeupfront and pre-
determine the decision it would make in every gaestase-by-case review, then there would be
some merit to arguments regarding the benefitgyaf caps. However, for several reasons, it is
implausible that aex antespectrum cap would lead to the same conclusiculstantially all

cases as would be reached by the Commission é&x @ost case-by-case review:

» A case-by-caseex postreview can take into account individual marketditons and
buyer-specific factors that cannot be achievedutjinahe use of aex antecap.
Competitive conditions and other factors vary wydebm market to market, and ax
antecap cannot anticipate every contingency and presiery decision the Commission
would make on a case-by-case basis. Professor Bekehave in mind that the
Commission could take into account all these masketific factors in setting caps, but
the set of possible auction outcomes is enormauskitee notion that the Commission
should spend the resources required to evaluatg pessible outcome upfront is
unreasonable. It is infeasible for an upfront taponsider all possible outcomes in
sufficient detail to specify every decision. Arggifor anex antecap that replicates the
decisions that would be madeer postreview is much like asking the Department of
Justice to issue precisa anterules for which mergers will or will not be appex;

rather than broad guidelines.

% Baker Declaratiorat 9 (“the Commission would be expected to applyilar principles to case-

by-case reviews that it would in determining thdahspectrum cap...”). See al&aker
Declarationat 13 (“a case-by-case review could not practicalgid applying general guidelines
for preventing undue spectrum concentration, anddfguidelines are unlikely to differ markedly
from those that would be specified in developirgpactrum cap.”).
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* Spectrum caps and othex-anterules would need to be established through lengthy
proceedings such as this one, well in advance af@ucompletion. To the extent that
conditions change before the completion of theianetas is likely in a rapidly
changing industry—these changes could be considieedposteview but not irex

anterules.

* To enable firms to optimize their spectrum holdimdsle protecting competition, firms
should be allowed to divest any of their spectrwidimgs if post-auction divestitures are
deemed necessary, not just those acquired in tt®apso long as the regulator deems
the divestiture sufficient to protect competitiodence, firms should be allowed to
purchase spectrum that pushes their holdings dlameeptable” levels and then to divest
other spectrum after the auction to address thuatson. It is not clear how this could be

implemented via aex antecap.

34. Notably, Professor Baker agrees that “[i]f @@mmission would frequently reach a
different and better outcome through post-aucteseeby-case reviews compared to the
outcomes it would reach by specifying a spectrumasapart of its auction rule, then a case-by-
case approach would warrant closer considerafiofi&nce, Professor Baker’s disagreement
with our position appears to come down largelyuovaew that carefuéx postreview is likely

to reach a more accurate decision teamntecaps. Our view is consistent with the practice of
other agencies responsible for reviewing mergeig the Department of Justice and the Federal
Trade Commission) as well as that of the Commisggaif. Because the examination of

concentration is only the starting point in assegsnarket power and competitive effects, a full

57 Baker Declaratiorat 13.
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merger review often reaches a different conclugham would a simple screen based solely on
concentratiori? Moreover, even when a full analysis suggestssaipte competitive issue, the
reviewing agencies often adopt remedies shortafdhg the transaction outright in order to

attain the benefits of the merger without harmiompetition.

35. Given the likelihood tha&x posteview of spectrum transactions will lead to diéiet
conclusions than would be reached by a rigid capfeBsor Baker’s proposal that a rigid cap
apply only to auctions, with case-by-case reviewaxfondary-market transactions, is
particularly misguided® As we have explained, applying one set of rutesuctions and

another to secondary markets creates arbitragerimyittes®® Economic forces generally lead

to assets being held by the users who value thest. nifothe highest-value user of a particular
spectrum license were prevented from acquirinditiease in an initial spectrum license auction,
it should be expected to eventually acquire thenlse (or at least the ability to make use of the
associated spectrum rights) from the auction witimerugh a later, secondary-market
transaction. Thus, attempts to regulate primacgians in isolation will very likely be undone

by secondary-market transactidhdndeed, experience proves the p&intHence, in the end, if

%8 See U.S. Department of Justice & Federal Tradar@ission, Horizontal Merger Guidelines

(2010),available athttp://www.justice.gov/atr/public/guidelines/hmgiMpdf site visited May
22,2013, at 7 and 16-19.

Baker Declaratiomat 7.

59

60 Katz-Israel-Haile-Lerner Reply Declaratiofj,22.

61 Professor Baker mischaracterizes our argumeirhplying that the argument depends on

acquisition of spectrum by “speculative bidderteiiested in spectrum only for the purpose of
resale.” Baker Declaratiorat 10.) To the contrary, our argument does rgitae any particular
strategy—speculative or otherwise—being used byithrethat acquires the spectrum at auction.
A buyer may go into the auction intending to acgigipectrum for use in the provision of mobile
wireless services, but if the spectrum is wortheartoranother firm then that other firm will be
able to pay the buyer enough to convince it totkellspectrum. To assert otherwise is to deny
the core economic tenet that firms maximize profits
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auction rules and secondary-market rules diffex sacondary-market rules will control and the
distinct auction rules will serve largely to deltwe transfer of the spectrum to the highest-value

users and thus the deployment of the spectrumeimidrketplace.

36. Second Professor Baker argues that rigid spectrum ceppraferable to case-by-case
review for auctions because they provide “cleadgnce to firms bidding in auctions” which is
important to “achieving efficient spectrum allocati”®®> However, the objective of providing
regulatory certainty can be achieved while alsahewy regulatory decisions that appropriately
account for the full range of circumstances by:dgfjning a safe harbor for acceptable spectrum
purchases, and (b) providing a clear indicatiothefstandards that will be used to evaluate
acquisitions outside of the safe harbor. With thidrmation, firms can choose when to bid for
spectrum above the safe harbor, knowing that thaisition may be reviewed, but assessing the
regulatory risk based on the specific circumstand®e note that the firms most likely to face
uncertainty about whether their spectrum acquisstiill be approved—AT&T and Verizon

Wireless—are not the ones asking for additionatiaoety .

37. Third, Professor Baker argues tlatanteauction rules and caps can avoid delay

associated with regulatory reviéfvHowever, in the period following the 600 MHz @oat we

62 An analysis conducted by Verizon conservativelynid that, measured on a MHz-per-POP basis,

approximately two-thirds of the C- and F-block Piie8nses are held today by entities that would
have been ineligible to participate in the origiaattions. (Verizon analysis of data from
Regular and Active, Radio Service Code: CW — P@&&band, Market Based License Search,
available athttp://wireless2.fcc.gov/UIsApp/UlsSearch/searchivdaisp site visited May 22,
2013. The study is conservative in that it assutimaisonly AT&T, Sprint, T-Mobile, U.S.

Cellular, and Verizon Wireless would have beenigiele to bid.)

&3 Baker Declaratiorat 8.

64 Baker Declaratiorat 8-9 (“Auction rules also avoid the cost andetimvolved with regulatory

reviews after the auction has taken place, asagefiny additional distortions associated with
prolonging the uncertainty about how spectrum wdnddllocated.”)
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understand that there will be years before deployraknew spectrum can occur, as the
spectrum is cleared of broadcast operations andlenwbeless standards and equipment for the
spectrum are developed. This lag permits any sacgsegulatory review without delaying
ultimate market deployment. Moreover, for the oresdescribed above, Professor Baker’'s
proposal to have different rules for auctions agxbadary-market transactions effectively
guarantees lags as spectrum finds its way to tjieeki-value user. The use of a spectrum screen
with a safe harbor also can avoid regulatory delayspectrum purchases below the safe harbor.
And, for purchases above the safe harbor, the ignestwhether case-by-case review of those
transactions would be more costly and time-consgrthan secondary-market transactions
following an auction with rigid caps, which, undenofessor Baker’s proposal, also would have
to go through regulatory review. There is no basisvhich to conclude that the secondary-
market process and regulatory approval of secornahanket transactions would be more

efficient than regulatory review of auction outcantleat exceed safe-harbor guidelines. In fact,

the opposite is very likely to be true.

38.  Fourth, Professor Baker argues that case-by-case revauidvead to a “time-
inconsistency” problem if the Commission “might saer [distortions created by an
unrestricted auction] as ‘sunk’ and approve an saipn that it would have earlier considered to
be anti-competitive® According to Professor Baker, “[f]irms that foeesthis possibility could
take advantage of the Commission’s time-inconsgstéry bidding for spectrum that they would

be prohibited from acquiring by a spectrum capviking that their anticompetitive purchases

65 Baker Declaratiorat 13.
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will be too costly to revers€? This argument is contradicted by experience.hBlog¢

Commission and the Antitrust Division have demaatstl the ability and willingness to require
firms to divest acquired assets, including spectrivioreover, the costs of such divestitures are
borne primarily by the divesting parties. Of cayrghis last point does not mean that such costs
are irrelevant. Instead, the costs associatedwntioing auction acquisitions are another reason

why the Commission should be judicious about wlgichuisitions it reviews and overturns.

39. Fifth, Professor Baker argues that divestitures wiine#ficient because, if firms are
allowed to choose what spectrum to divest, thelahibose the spectrum that minimizes the
competitive threat they faéé.BMSmake a similar point and also claim that “abséming
intervention by the regulator, a firm that is regdito divest assets is likely to price them above
their market value or engage in negotiating tadhes delay access to the spectrum by its
competitors.”® The obvious response is that regulators camadt &€ngage in strong intervention
if and when it is necessary. The Commission aediifititrust Division have extensive

experience ensuring timely and appropriate divestur

40.  Sixth, BMSargue that divestitures will be inefficient becautswill be too difficult to
account for the effects on valuations driven bgrdépendencies among a firm’s spectrum

holdings® However, this same difficulty would arise undeofessor Baker’s proposed

66 Baker Declaratiorat 13.

o7 Baker Declaratiorat 8 (“if the firm required to divest spectrum isrmitted to choose which

bands to divest or select the new owner, it wogldble to make those choices in ways that
reduce potential competition to itself, further anbing the inefficiency of the resulting spectrum
allocation.”).

68 BMS Reportt 9.

69 BMSrecognize these challenges, but reach an incaroeciusion from these facts. SBBIS

Reportat 9-10 (asserting that because “the value ofspegtrum license to its holder depends
importantly on its other spectrum holdings ... remeg\ythe anticompetitive effects of excessive
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approach consisting of rigid caps at auction agdlegory review of secondary transactions. A
rigid cap may restrict spectrum acquisitions thatild increase consumer welfare and present no
credible threat of foreclosure, and the highestiwaiser of a particular spectrum license would
be expected eventually to acquire the license filmrauction winner through secondary-market
transactions. But those secondary-market trarsectlso would have to account for the
“interdependencies” in spectrum values discusseBNdg and the secondary market may
perform more poorly than auctions, especially gitrensignificant effort that the Commission
has put into designing auctions to take into actthase interdependenciésMoreover, there is
no reason that the spectrum that most efficierttlyes the competitive concern need be the
same spectrum acquired in the auction. Hencelltwyiag ex-postdivestitures of any spectrum
that addresses the Commission’s concern, atteaéinrbe paid to meeting the dual goals of
preventing any credible risk of foreclosure whillwaing firms to optimize spectrum holdings

to account for the “interdependencies” in spectuaaies discussed [BMS.

41. Finally, Professor Baker claims that divestitures wouddi e “a different outcome than
would have been obtained had the disqualified bean prevented from bidding in the first
place by a spectrum cap,” apparently implying thatoutcome based on a divestiture will be
less efficient than what would have been obtaingid avrigid cap™ Professor Baker contends

that post-auction transactions in a secondary magg@not undo entirely the outcomes of the

spectrum holdingafter an auction is unlikely to be a good substitutetéing them into account
during the auction.”).

70 BMS Reporat 9 (“Commission has organized its spectrum anstin a way that takes into

account these interdependencies. If it were earsthése interdependencies to be taken into
account after an auction, there would be no nee@san the auction in a way that allows
bidders to take these synergies into account din@guction.”).

n Baker Declaratiorat 8.
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auction because firms will “make commitments toibess plans” that alter their post-auction
decisions. Yet, Professor Baker directly contredikis point later in his declaration when he
claims that, if the Commission imposes restrictionsaggregation of low-frequency spectrum
that are unnecessary, then these restrictionsleaysbe undone via purchases of high-

frequency spectrum (in secondary-markets) “to corapte.”

More generally, to the extent that
Professor Baker is correct that secondary-markestctions cannot perfectly replicate the
outcome that would have occurred under auctions eifferent rules, this fact also provides a
reason why auction caps caniHamful as, by this logic, inappropriate auction resivits

cannot fully be undone in secondary-markets. Gthahany auction rules—whether caps or
post-auction divestitures—will have long-term effethat may not be fully reversible (even if
the rule is later determined to be improper), Fsebde Baker’'s argument really supports two
recommendations: (i) the need for finely-tunedmgs that are carefully crafted to the specifics
of a given competitive situation, such as can lwerplished with ex-post review, and (ii) the

need forex antetransparency on the standards for review of @tspm transactions, including

the use a spectrum screen and a clear safe Harbor.

V. THERE IS NO VALID JUSTIFICATION FOR SPECIAL TREATME NT OF
LOW-FREQUENCY SPECTRUM IN SPECTRUM AGGREGATION POLI CY

42. Our previous declarations have explained iaibehy proposals to treat low-frequency

spectrum (specifically, spectrum below 1 GHz) défatly in evaluating spectrum aggregation—

e Baker Declaratiorat 18-19.

& Moreover, Professor Baker's assertion is largpalyed on a concern that the firms that did not

win the spectrum in the first place would, by timeet of divestitures, have found “work-arounds”
and thus would not bid for the divested spectruithinsecondary marketBgker Declaratiorat
12.) But if such work-arounds are possible, thengpectrum acquisition did not lead to
foreclosure in the first place, as the “victim’fis found other ways to compete that obviated the
need even to bid for the spectrum. No divestitupald be appropriate in such a case.
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either by putting more weight on such spectrunonming a screen or cap, or forming separate
screens or caps for such spectrum—are ill advisegarticular, we have explained why the
technological observation that, in order to prowedgivalent coverage, high-frequency spectrum
may require buildout of more cell sites than loeefuency spectrum does not demonstrate that
low-frequency spectrum should receive differerttieatment in spectrum aggregation polity.
Rather, spectrum aggregation policy should ainréwgnt foreclosure and thus should focus on
the full cost of entry or expansion for an entransmaller rival (including the combined cost of
spectrum and associated buildout), not the valigpettrum held by an incumbent. A spectrum
cap based on value-weighting firms’ spectrum hasdiror defined based on a firm’s holdings
of low-frequency spectrum alone—is inherently midgd because it fails to capture the full
cost of entry or expansion for an entrant or sméilen. Even if a firm holds extensive low-
frequency spectrum, high-frequency spectrum soédlatver price (to reflect the greater
buildout costs) can facilitate entry, and a scrieegeted at low-frequency spectrum in particular

cannot capture this fact.

43. Unfortunately, recent submissions continue isunderstand these basic economic

principles. We seek to clarify the key pointshirstsection.

A. LACK OF FORECLOSURE RISK IN RURAL AREAS IMPLIES THAT Low-
FREQUENCY SPECTRUM SHOULD NOT BE TREATED DIFFERENTLY

44, We start with an issue about which there sderhe agreement—that any relevant

differences in the functionality of low- and higrefjluency spectrum apply primarily in rural

74

Sedlsrael and Katz Reply Declaratiofif 8-34, 44-54Katz-Israel-Haile-Lerner Reply
Declaration 710-12.
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areas’ As we understand it, the number and size of aellsban areas are generally driven by
capacity needs—with many more (and smaller) ckds twould be required solely to provide
coverage—so that either low- or high-frequency 8pet can serve a geographic area with
roughly the same number of cells. In contrastunal areas, because of differences in
propagation characteristics, a high-frequency ntwtay require more cell sites to provide the
same coverage as a low-frequency network and, shigih-frequency network can have higher

facilities buildout costs.

45, As noted above, there is also agreement tedbttus of spectrum aggregation policy
should be on preventing foreclosure. Yet we amname of any credible claims that spectrum
scarcity limits competition in rural areas, letradocredible claims of spectrum-based foreclosure
in rural areas. To the contrary, most of the dis@n regarding mobile wireless service in rural
areas is not about firms that wish to compete bkepj out, but rather pertains to the need to
encourage more firms to enter given the difficsliile achieving sufficient scale to serve such
areas in a cost-effective way. In other wordstdlae no areas in which foreclosure is a

relevant concern and differences in low- and higigfiency spectrum propagation are relevant.

B. THE ABILITY TO OFFSET PROPAGATION LIMITS OF HIGH-FREQUENCY
SPECTRUM THROUGH THE USE OFADDITIONAL CELL SITES IMPLIES THAT
L oW-FREQUENCY SPECTRUM SHOULD NOT BE TREATED DIFFERENTLY

46. Given the proper focus on foreclosure, a spattiggregation policy focused on

aggregation of low-frequency spectrum in particwauld be justifiable only if high-frequency

s SeePeha Reply Commerds 4-5. Professor Baker also argues that low-feaqy spectrum has

“superior in-building penetration,” which is impartt in urban areasBéker Declaratiorat 14.)
However, to the extent that this is an advantageweffrequency spectrum in urban areas, the
arguments developed in this paper regarding equiliblicense prices also apply, because it is
our understanding that poor building penetratiamloa (and is in practice) offset with other
technologies such as in-building distributed angesystems, femtocells, and Wi-Fi offload
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spectrum were ineffective for entry/expansion,tsd in incumbent could disadvantage rivals by
holding most or all of the available low-frequerspectrum and forcing other firms to rely on
high-frequency spectrum. A careful review of tekevant facts and theory, however, indicates
that high-frequency spectrum is likely no worsedatry than low-frequency spectrum, once the

full costs of spectrum and buildout are accounted f

47. Low-frequency spectrum and high-frequency spatttan accomplish the same
coverage, with more cells required for high-frequyespectrum (in areas where network design
is driven by coverage, rather than capacity, caraiibns). This fact pushes the total cost of
entry/expansion using either high- or low-frequespgctrum to equalize—if not, demand would
shift to the type of spectrum that permitted lesstly entry/expansion, pushing its price up.
Notably, this conclusion does not depend on annagsan of perfectly competitive markets or
any particular market structure; it applies whatdiie nature of competitive interaction in the
marketplace and depends only on the fundamentabeaic tenet that the arbitrage possibilities

cannot persist.

48. When low- and high-frequency spectrum can leel @s part of entry or expansion
strategies that are substantially equivalent whewed in total, Professor Peha’s claim that
equal weighting across frequency bands is arbiigitycorrect’® Indeed, the appropriateness of
equal weighting follows directly from the logic Pessor Peha attempts to apply to support the
use of value- or cost-based weights in spectrurs.céjis mistake is to focus on the cost of one
input, rather than the entire package. The lattgrthe former, is what is meaningful in

assessing the risk of foreclosure and harm to catigpge When total costs are used, the equal-

76

Peha Reply Commerus 8.
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cost logic (properly applied) implies that a systeith equal weights (or what many people call

an “unweighted” system) is appropriate.

49, Professor Peha argues that “[t]o treat 20 MHspectrum in the 700 MHz band the same
as 20 MHz of spectrum in the AWS band becauselihgg a number in common is as arbitrary
as treating 100 U.S. dollars the same as 100 Hamg Kollars.™ Professor Peha fails to
develop his analogy fully enough. Suppose onegpestarted with 100 Euros and converted it
to a bundle in which 75 percent of the value was.ia. dollars and 25 percent in Hong Kong
dollars. Suppose another person took 100 Euros@meerted it to a mix in which 25 percent of
the value was in U.S. dollars and 75 in percentgH¢ong dollars. It would make no sense to
claim that, because a U.S. dollar is worth more th&long Kong dollar, the first person is better
off because she holds more U.S. dollars than deesedcond persdf.Both consumers have
spent 100 Euros and still have 100 Euros worthugfrig power. Similarly, if two firms are able
to purchase networks of equal capacity at the game, but one spends more on spectrum and
less on network facilities than the other, thendifferent input mixes are competitively

irrelevant.

50. Professor Peha also attempts to refute thisogo@ logic using two straw-man
arguments. In one of these, Professor Peha dssassypothetical scenario regarding farms in
Kansas and Nevada that grow wheat that is a sutestdr oil. This example can be used to
illustrate the fact that there are limits to ardge, but it refutes neither the fundamental economi

logic we have presented nor its applicability tobm@wireless markets. If the differences in the

" Peha Reply Commerus 8-9.

8 At recent exchange rates, one Hong Kong dollarwarth 0.13 U.S. dollar.
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need for water in Kansas and Nevada were so drabatNevada farm would be unprofitable
even if it received the land for free, then Kansad Nevada farmland would not be meaningful
substitutes. Similarly, if alternative uses of ldda farmland resulted in land prices that made
wheat farming unprofitable, then Kansas and Nevadaland would not be substitutes.

However, proponents of separate spectrum capspgravaed no evidence that either
corresponding condition applies to licenses fohh@nd low-frequency spectrum. And, if the
price of farmland in Nevada were driven by its sl wheat farming, so that the arbitrage
condition did hold, then it would be appropriatdreat an acre in Nevada the same as an acre in

Kansas for purposes of conducting a foreclosuréysisa

51. A similar flaw invalidates Professor Peha’sml#éhat our reasoning based on the logic of
arbitrage could be used to show that a 10 MHz a2l lslHz license should be treated equally
because a 10 MHz license could, in principle, halmoed with a denser cell network to match
the 25 MHz licensé€. As in the farmland example, the relevant questarot merely the
technological feasibility of substitution€., not simply whether Kansas and Nevada leodld

be used to the same end or whether 10 MHz and 25 IMehsesouldbe used to support the
same service), but whether prices of the inputsaréy firms who will use the inputs to provide
substantially equivalent service. SubstitutiomdfOMHz license for a 25 MHz license may be
technologically feasible but is not an economicalble option given the associated buildout
cost and the alternative uses available for th®IH2 license €.g.,combining it with other

license to form a larger block of spectrum).
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52. Professor Peha also claims that the arbitragditton, which implies that the price of
high-frequency and low-frequency spectrum will eeflthe buildout costs associated with each
type of spectrum, may fail due to the market poofex single firm that “may greatly affect the
market price.® This claim is incorrect as a matter of economitke arbitrage condition does
not depend on the absence of market power; it dkpenly on the fact that, if the price of high-
frequency spectrum does not equal the price offlegquency spectrum plus an additional
amount to account for extra buildout costs, themdiwill divert to the type of spectrum
imposing lower total buildout costs, thus drivitng fprice of that type of spectrum up until the
arbitrage condition is satisfied. Indeed, if afiwith market power wanted to foreclose entry, it
would need to ensure that the prices of both tgbapectrum were sufficiently high—
otherwise, an entrant could simply divert to theetpf spectrum with lower total buildout costs,
circumventing the foreclosure strategy. The inhepeoblem with a claim that incumbents with
market power in low-frequency spectrum can forezlastry is that, even if such incumbents
drive up the price of the low-frequency spectrurerowhich they allegedly have market power,

they would leave the high-frequency option avagdok entrant$:

80

Peha Reply Commeras 7.

81 Professor Peha also argues that “it is riskysgume that a firm in such a market can obtain

spectrum whenever it wishes at a reasonable efjuititprice.” Peha Reply Commenras 7.) It

is inconsistent with the economic concept of “aquilm price” to argue that a firm cannot

obtain spectrum at the equilibrium price. Henageféssor Peha must have some specific notion
of a “reasonable” equilibrium price in mind. Besathe does not define this concept, we cannot
respond, except to note that that he must have defir@tion in mindother thanthe price that
assigns different bands of spectrum to their mifstient uses.
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C. PROFESSORBAKER’'SARGUMENTS ABOUT “T ARGETED ENTRY"” STRATEGIES
Do NOT ALTER THE CONCLUSION THAT LOW-FREQUENCY SPECTRUM SHOULD
NoOT BE GIVEN SPECIAL TREATMENT

53. Professor Baker attempts to refute the econtogic presented above by arguing that
high-frequency and low-frequency spectrum may leel uis different ways, with owners of high-
frequency spectrum potentially not building enoeghl sites to match the full coverage of
owners of low-frequency spectrum and, thus, engpigimore “targeted” entr¥%. In particular,
Professor Baker argues that, even if an entrarg high-frequency spectrum at a price
sufficiently below what an incumbent firm pays fow-frequency spectrum thatdbuld provide
equivalent service to an incumbent firm at the stoted cost (summing both the cost of
spectrum and the cost of buildout), the entrant ofepseto “spend less on buildout and offer
service with less coverage, more limited buildimgtration, or lower capacity’—thus

providing so-called “targeted servic&.”

54, Professor Baker’'s arguments provide no basiarf@auction restriction based on low-
frequency spectrum. Whether entrants would (orlévaot) chooseto use high-frequency
spectrum to pursue a competitive strategy diffefemh that pursued by an incumbent—a
theoretical possibility for which Professor Bakeoyides no evidence—is not the appropriate
guestion in assessing the risk of foreclosure. ditece by an entrant to use assets that are
capable of replicating an incumbent’'s competititrategy at the same cost instead to pursue an

alternative competitive strategy is cleaniyt an example of foreclosure of access to inputs

82 Baker Declaratiorat 16-18.

83 Baker Declaratiorat 17.
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needed to provide competitive service. Rathes,ithan example in which entrants choose the

best competitive strategy available to them givenrharketplace characteristi¢s?

55. In any event, there is no economic or empitieaiis to conclude that rivals employing
targeted strategies impose insufficient competigikessure on incumbent firms. Rather, targeted
entry is likely to be an effective entry stratedylee sort that ensures that foreclosureasa

concern in mobile wireless service markets. Thisctusion holds for several reasons:

* As noted above, in urban areas, cell sizes arlyldetermined by capacity
considerations and high- and low-frequency spectiathus equivaleft. Hence, any
distinctions between high-frequency and low-frequespectrum apply primarily to rural

areas, where the marketplace can likely suppost @simaller number of firms.

84 Professor Baker argues that one reason for thieechot to pursue full buildout with high

frequency spectrum might be longer buildout timeewhising high-frequency spectrunBaker
Declaration footnote 28.) Of course, such buildout timeas an issue where firms (such as T-
Mobile or Sprint) already have extensive netwonkg should not be an issue for the upcoming
600 MHz spectrum auction in any case, as we uratfedstubstantial time is required before the
spectrum will be ready for use. Professor Bakew afgues in this footnote that it may become
more difficult over time for firms to build or acima@ new cells, but provides no support for such
difficulties in rural areas where the differencévimen low- and high-frequency spectrum is
relevant and provides no reason to believe any diffttulties would not be factored into the
upfront price of the spectrum, pushing the costigh-frequency spectrum down further.

8 If, for some reason, the Commission wanted ttrictshis competitive process in order to force

new entrants to pursue strategies identical toetipossued by incumbents, it would not need to
further restrict competition by placing regulatagps on the acquisition of certain types of
spectrum. Instead, the Commission could imposkldwii requirements on the purchase of high-
frequency spectrum that would prevent strategissdan “targeted service.” Vde not
recommend such requirements, as they restrictaimpetitive process. Rather, we simply note
that, if the concern is about “targeted servicehieathan full buildout, then this concern can be
addressed via buildout requirements. A targetélddaut policy would have fewer adverse,
unintended consequences for competition and conswelare than would restrictions on
acquisition of particular types of spectrum.

8 One might argue that for new entrants, trafficiban areas may be relatively sparse at least

initially. But it seems unlikely that credible epstrategies that put real competitive pressure on
incumbent providers in urban areas can be predicaiea view that traffic will remain sparse
over time.
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* To the extent that additional entry is possiblpantions of rural areas, targeted entry is
likely precisely what is required, as it providesrpetition in those portions of rural
areas with enough demand to support competitian xdditional mobile wireless
service providers. Ifitis true that the use ghfrequency spectrum facilitates targeted

entry, then it likely spurs competition.

* Inthose areas that entrants serve with high-frequepectrum, the use of many cell sites
to provide coverage also results in a firm’s hawngstantial capacity because a denser
network can engage in greater frequency reuse sé€gprently, the marginal cost of
adding additional usage/subscribers is likely tddveer for a service provider utilizing
high-frequency spectrum: Given the cell towersdeelefor coverage, incremental traffic
within a covered area more likely can be carriethaut requiring capacity expansion.
This fact directly contradicts Professor Bakerairtl that high-frequency spectrum is

likely to have higher marginal cost associated aifking capacity/’

* In sum, entrants utilizing high-frequency spectrama likely to target areas that support
additional firms and to make good use of their spp@c holdings in terms of capacity to

expand, exactly as one would want for an effectiviey strategy.

V. CONCLUSION

56. We affirm our conclusion that imposing spectraps—either overall caps or caps that
apply to low-frequency spectrum and/or auctiongdrticular—would harm competition and
consumer welfare. From the perspective of pratgatompetition and promoting consumer

welfare, a far better policy is to apply a clededsarbor, based on overall spectrum holdings,

87 Baker Declarationfootnote 28.
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combined with case-by-case review of acquisitiogyoind the safe harbor using clear principles

transparently applied.
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