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The National Cable & Telecommunications Association (NCTA) opposes the proposal to
provide rural local exchange carriers (LECs) with legacy high-cost support for “broadband only”
lines.! Broadband support should be provided pursuant to the Connect America Fund (CAF), not
under legacy rate of return regulation. As with the CAF program established in price cap areas,
support in rate of return areas should be targeted only to those areas where no unsubsidized
provider is offering broadband service and it should be made available on a competitively and
technologically neutral basis.

INTRODUCTION

The Notice issued by the Wireline Competition Bureau (Bureau) seeks comment on two
proposals for promoting broadband in areas served by rate of return LECs. First, the Bureau
solicits comment on a proposal from NTCA for providing high-cost support to rate of return
LECs for lines that serve customers that purchase broadband service, but not voice service.?

Second, it asks questions about how it might encourage rate of return LECs to voluntarily
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operate under Phase Il of the CAF rather than continuing to receive high-cost support under the
legacy rate of return regime.>

As NCTA explains in these comments, the Notice misses the mark because it focuses on
different ways to provide funding to rate of return LECs, rather than focusing on how best to
deploy broadband to people who live in the areas served by those companies. As the
Commission already has recognized in the context of the CAF program, the better public policy
approach is to identify solutions that make support available to any broadband provider that is
able to meet the Commission’s service standards and target that support only to those areas
where service is not available from an unsubsidized provider. Even if the Commission decides
to provide rate of return LECs with support for “broadband only” lines outside of the CAF
program, such support should be limited to lines that are located in portions of their service areas
where no unsubsidized provider is offering service.

. THERE IS NO BASIS FOR PROVIDING BROADBAND-ONLY SUPPORT
UNDER THE LEGACY RATE OF RETURN REGIME

In the CAF Order, the Commission made clear that it was continuing to provide support
for the provision of telecommunications services, but that companies receiving such support now
would be required to provide broadband services as a condition of receiving that support.* In
price cap areas, the Commission phased out legacy support and adopted the CAF, which supports
the construction and operation of broadband and voice-capable facilities, without regard to

whether customers purchase those services, but only in areas where no unsubsidized provider

% Id. at5-8.
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offers those services.” In contrast, rate of return carriers continue to receive support under the
legacy regime, which generally provides support based on the number of voice lines in service,
but without regard to whether an unsubsidized provider also serves the area.’

Under NTCA’s proposal, rate of return LECs would have the best of both worlds,
receiving support without regard to the services purchased by the customer or the presence of
unsubsidized providers. There are a number of problems with this proposal. First, as noted by
the Bureau, such an approach is almost certain to increase the level of support beyond the $2
billion budgeted for areas served by rate of return LECs.” Although the Commission has
discretion to make adjustments to the high-cost program, it should be extremely reluctant to
increase the size of the program, particularly if, as is the case here, there is no corresponding
expansion of broadband deployment.

In addition to the budgetary concerns raised by the proposal to provide rate of return
LECs with “broadband only” support, the proposal also is at odds with the Commission’s
decision to continue treating voice as the supported service for purposes of the universal service
high-cost support program.® Indeed, the same day that the Bureau released the Notice, it also
released an order establishing a challenge process for Phase Il of the CAF in areas served by
price cap LECs.? In that order, the Bureau stated that a company must provide both broadband

Internet access and traditional voice service to be treated as an “unsubsidized competitor” for
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purposes of determining whether support is available, even if the broadband service far exceeds
the baseline standards established by the Commission.'® Under this approach, for example, even
if a new entrant (e.g., Google Fiber) built a gigabit broadband network in a rural area, and even if
voice service was available from multiple wireless and over-the-top providers, the incumbent
LEC in that area would continue to be eligible for support unless the broadband entrant offered
traditional voice service.

As illustrated by this hypothetical example, the requirement that a support recipient or an
unsubsidized competitor provide both voice service and broadband Internet access can lead to
inefficient results. But if the Commission is going to change this policy and start to recognize
that a significant minority of customers are not interested in purchasing wireline voice service
(from the incumbent or competitors),** it should not make that change solely for the benefit of
rate of return LECs as requested by NTCA.* Rather, the Commission also should consider

broadband and voice separately for purposes of determining whether an area is served by an
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unsubsidized competitor, as requested in the pending reconsideration petition filed by the
Wireless Internet Service Providers Association in 2011."

At a minimum, the Commission should limit support for “broadband only” lines to areas
where no unsubsidized competitor offers broadband and voice services. As the Commission
found in the CAF Order, providing support in areas that other providers are willing to serve
without a subsidy is wasteful and inefficient.* As NCTA has documented previously, some rate
of return LECs are receiving tens of millions of dollars annually to serve areas that are almost
completely served by competitors.® If, notwithstanding the concerns identified above,
“broadband only” support is to be provided, that support should be provided only for lines that
are located in areas not served by an unsubsidized provider.*®

1. THE COMMISSION SHOULD CONSIDER MANDATING THAT RATE OF
RETURN LECS PARTICIPATE IN CAF

The second portion of the Bureau’s Notice solicits comment on ways to encourage rate of
return LECs to voluntarily participate in CAF rather than continuing to receive support under the
legacy rate of return regime.!” As a general matter, NCTA strongly supports the concept of

moving incumbent LECs away from rate of return regulation. In a competitive market, a regime
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that provides one competitor with guaranteed recovery of its expenses and a return on its
investment unfairly skews the marketplace. It is long past time to move toward a regime that
more closely resembles the one the Commission established in price cap territories, which
provides support only to those areas where there is no business case for investment and only
through the use of a competitive bidding mechanism that should distribute support more
efficiently.

While NCTA supports the objective of moving rate of return LECs to a price cap/CAF
regulatory regime, attempting to do so on a voluntary basis may have limited success. One
significant challenge in this regard is that LECs that operate in competitive markets will be
unlikely to voluntarily switch to CAF because CAF only provides support in areas where there is
no unsubsidized provider. A LEC that has been receiving millions of dollars in subsidies in an
area that is well served by an unsubsidized provider is unlikely to voluntarily give up access to
the legacy regime. Rather, as the Commission recognized in the CAF Order, it will need to take
mandatory steps to reassess the level of support provided to such study areas.** Mandating that
rate of return LECs operating in competitive study areas participate in CAF would be one way to
achieve that objective, while ensuring that sufficient support continues to be provided in areas
where no provider can make a business case for broadband deployment.

Rate of return LECs also have strong incentives to stay with the legacy rate of return
regime as long as the Commission continues to provide those carriers with a rate of return that
exceeds their actual costs. As comprehensively documented in a recent report by the Bureau

staff, the current 11.25 percent rate of return is at least three percentage points higher than

18 Specifically, the Commission found that support should be eliminated in areas where competitors offer service in

100 percent of the study area and it sought comment on proposals for reducing support in areas where the
competitive overlap is significant, but less than 100 percent. CAF Order at 17767-68, 11 281-284. NCTA
encourages the Commission to move forward expeditiously on these important issues.
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warranted and has been for some time.'® Establishing a more realistic rate of return for use in the
legacy regime would be an important first step in encouraging LECs to transition to price cap
regulation and the CAF program.

CONCLUSION

The Notice proceeds from the flawed premise that the only way to promote broadband in
rural areas is to provide additional funding to rate of return LECs. As explained in these
comments, the Commission could achieve better results by making support available to all
qualifying broadband providers and by targeting that support only to areas where no
unsubsidized provider is offering broadband service. Even if the Commission does provide rate
of return LECs with support for “broadband only” lines as requested by NTCA, such funding
should be limited to those areas not served by competitive providers.

Respectfully submitted,

/sl Steven F. Morris
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