
Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC 20554 
 
In the Matter of      )  GN Docket No.  13-86 
Egregious Cases Policy    )  
        

COMMENTS OF THE ASSOCIATION OF PUBLIC TELEVISION STATIONS AND  
PUBLIC BROADCASTING SERVICE  

The Association of Public Television Stations (“APTS”)1 and the Public 

Broadcasting Service (“PBS”)2 (collectively, “PTV”) request that the Federal Communications 

Commission (“FCC”) modify its indecency policy and complaint process to further public 

television stations’ mission of fully and fairly exploring topics of interest to their local 

communities without the undue threat of legal penalty.  Public television stations do not seek to 

air content that panders or titillates, but too often during the last decade vague indecency 

standards have chilled the distribution of content that would have addressed the pivotal artistic, 

scientific, historic, and social issues of the day.       

Given their deep roots in ― and extensive engagement with ― their local 

communities, public television stations are uniquely situated to be responsive to the needs and 

sensibilities of their viewers.  Yet, these stations are particularly susceptible to the chilling 

effects of the FCC’s indecency policy, which over the last decade has prevented them in some 

cases from covering issues in ways that are editorially appropriate for their local viewers.   

Consequently, PTV urges the FCC to return to its longstanding pre-2004 policy of 

generally deferring to broadcasters’ reasonable, good faith editorial judgment.  In addition, PTV 

                                                            
1 APTS is a non-profit organization whose membership comprises the licensees of nearly all of the 
nation’s CPB-qualified noncommercial educational television stations.  Its mission is to support the 
continued growth and development of a noncommercial television service for the American public. 
2  PBS, with its nearly 360 member stations, offers all Americans the opportunity to explore new ideas 
and worlds through television content.  Each month, PBS reaches 120 million people through television. 
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requests that the FCC update its complaint process to empower staff to more quickly dispose of 

meritless complaints that can negatively impact stations by remaining unresolved for extended 

periods of time.    

I. PUBLIC TELEVISION STATIONS ARE UNIQUELY SITUATED TO SERVE 
THEIR COMMUNITIES’ NEEDS, BUT ARE ESPECIALLY SUSCEPTIBLE TO 
THE CHILLING EFFECTS OF THE FCC’S INDECENCY POLICY. 

Public television stations are uniquely situated to be responsive to the needs and 

sensibilities of their local communities.  Public television stations are owned and operated by 

organizations ― such as state and local governments, colleges, and universities, and other 

locally-run, not-for-profit entities ― that are firmly rooted in their local communities. As a result 

of this unique local connection, public television stations understand what artistic, scientific, 

historical, and social issues are most important to their viewers.3  In addition, because many 

public television stations establish community advisory boards, they regularly obtain direct input 

from the community on the programming that they broadcast.4   

Public television stations also gain an appreciation for the needs of their 

communities through their many partnerships with viewers and local entities to promote literacy, 

facilitate teacher training, and provide outreach for civic engagement and improved health.5  

Viewers expect public television stations to deliver content that faithfully and fairly depicts 

historical events, artistic endeavors, public affairs topics and other matters.  As a result of this 

track record of meeting otherwise unserved needs with programming of high editorial standards, 

                                                            
3 Steven Waldman, Fed. Commc’n Comm’n, The Information Needs of Communities:  The Changing 
Media Landscape in a Broadband Age, at 153, 158 (July 2011), http://www.fcc.gov/infoneedsreport 
(“Community Needs Report”).  
4 See 47 U.S.C. § 396(k)(8)(A). 
5 U.S. Govn’t Accountability Office, Telecommunications:  Issues Related to Structure and Funding of 
Public Television, GAO 07-150, at 18 (Jan. 2007).   
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Americans have rated PBS and its member stations as the country’s most trusted national 

institutions year after year for more than a decade.6   

The chilling effects resulting from the FCC’s indecency policy over the last 

decade, however, undermine the ability of public television stations to fulfill their public interest 

mission.  As a result of shifts in the FCC’s indecency policy and enforcement efforts that began 

in 2004, public television content decisions now require added layers of legal review by counsel 

for producers, stations, and distributors.  Programming decisions now often turn not on whether 

PBS and its member public television stations believe content is editorially appropriate for their 

audiences, but on whether particular words, phrases, or situations were allowed in past FCC 

decisions.  Too often it is difficult ― if not impossible ― to discern a consistent standard for 

whether a fleeting expletive (in, for example, historical footage during a documentary or non-

sexualized, fleeting nudity in arts programming) will be sanctioned by the FCC.  PBS and its 

member stations are then put in the difficult position of maintaining editorial integrity and 

risking significant fines, or editing programs to bleep, blur, or otherwise remove the content.  

Several examples of these chilling effects are provided in Exhibit A.        

Public television stations, which rely on funding from limited government 

budgets and private donations, are especially susceptible to these chilling effects.  The threat of a 

potential financial forfeiture of $325,000 per violation, a delay in a television license renewal, or 

                                                            
6 See, e.g., Press Release, PBS, “PBS and Member Stations Mark 10 Years as America’s Most Trusted 
Institution and an ‘Excellent’ Use of Tax Dollars” (Feb. 21, 2013), 
http://www.pbs.org/about/news/archive/2013/pbs-most-trusted/; Community Needs Report, at 157 
(“Public broadcasters have generally achieved a high level of respect among the public . . . [and] [p]ublic 
television seems to occupy a special place of honor for a wide swath of Americans.”); TVNewsCheck, 
Polls:  PBS Most Trusted News Source (Feb. 18, 2010), 
http://www.tvnewscheck.com/article/2010/02/18/39961/polls-pbs-most-trusted-news-source; Roper 
Public Affairs & Media, Roper Public Opinion Poll on PBS: 2005 Update (Feb. 2005), 
http://www.pbs.org/roperpoll2005/roper2005_files/frame.html.  



4 
 

even the substantial cost of having to defend against an indecency complaint has a much greater 

impact on noncommercial broadcasters than on other television licensees.  For example, in 2011, 

public television stations received an average of $1,265,972 per station in federal funds from the 

Corporation for Public Broadcasting, making a forfeiture for a single indecency violation more 

than 25 percent of the average public television station’s annual federal grant.  The impact on the 

nation’s public television system is even greater when the forfeiture is multiplied by the more 

than 350 public television stations that may distribute a single PBS program.7  With potential 

fines and penalties of this magnitude, a vague and heavy-handed indecency policy encourages 

public broadcasters and distributors to self-censor content that, although potentially 

controversial, would provoke discussion and inform viewers on the most pivotal artistic, 

scientific, historical, or social issues in their communities.         

Viewers regularly express concern to their local public television stations that this 

self-censorship prevents a full and fair exploration of the topics the programming is intended to 

portray.  For example, Exhibit B contains a sampling of comments submitted by WNET, a New 

York Public Television Station, from viewers who were unhappy with edits made to different 

arts and documentary programs to avoid the risk of indecency complaints.  By preventing public 

television stations from fully and fairly addressing issues of scientific, historical, and social 

importance to their communities, the indecency policy of the last decade has undermined public 

television’s ability to fully present the important issues addressed by this programming to its 

viewers.     

                                                            
7 If each public television station distributed a single PBS program that is found to be indecent, the total 
forfeitures could result in more than $115 million, or more than a quarter of PBS’s total annual revenue.  
PBS, IRS Form 990 (2011). 
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II. THE FCC’S INDECENCY POLICY IS A BLUNT INSTRUMENT THAT HAS 
IMPOSED AN EXCESSIVE BURDEN ON PUBLIC TELEVISION STATION 
LICENSEES’ AND THE FCC’S RESOURCES.  

In both substance and process, the FCC’s indecency policy over the last decade 

has been an inflexible, blunt instrument that inappropriately intervenes in broadcasters’ editorial 

judgment and imposes an excessive burden on the resources of public television station licensees 

and the FCC.   

From the 1970s, when the FCC began actively enforcing against broadcast 

indecency, until 2004, the FCC played a relatively limited role in the regulation of content and, 

instead, deferred mostly to “the exercise of licensee judgment, responsibility, and sensitivity to 

the community’s needs, interests, and tastes.”8  Throughout this period, the FCC emphasized that 

it would apply its indecency policy “consistent with the paramount importance we attach to . . . 

editorial discretion by broadcasters” and avoid “inhibit[ing] coverage of diverse and 

controversial subjects by licensees.”9 

In 2004, the FCC departed from this longstanding policy in favor of much more 

formulaic, inflexible indecency standards that in practice give little to no weight to broadcasters’ 

editorial judgments, as informed by their close ties to and engagement with their local 

communities.10  For example, over the last decade, the burden has shifted to broadcasters to 

                                                            
8 Citizen’s Complaint Against Pacifica Found. Station WBAI (FM), New York, N.Y., Declaratory Order, 
56 F.C.C. 2d 94, ¶ 16 (1975).   
9 Application of WGBH Educ. Found. for Renewal of License for Noncommercial Educ. Station WGBH-
TV, Boston, Mass., Mem. Opinion and Order, 69 F.C.C. 2d 1250, ¶ 11 (1978); see also Action for 
Children’s Television, 852 F.2d 1332, 1340 n.14 (D.C. Cir. 1988) (endorsing the FCC’s definition of 
indecency in part because of its assurances that the FCC will continue its “restrained enforcement 
policy”); Letter to Mr. Peter Branton from Donna R. Searcy, Secretary, Fed. Commc’n Comm’n, 6 FCC 
Rcd. 610 (1991) (observing that the FCC “traditionally ha[s] been reluctant to intervene in the editorial 
judgments of broadcast licensees”).   
10 See Complaints Against Various Broadcast Licensees Regarding Their Airing  of the “Golden Globe 
Awards” Program, Mem. Opinion and Order, 19 FCC Rcd. 4975, ¶ 8 (2004) (finding that the word 
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convince the FCC that the use of an expletive is “necessary” to convey the program’s message.11  

As a result, the FCC regularly intervenes in, and second guesses, the editorial judgments of 

broadcast licensees.12    

This departure from the more than thirty-year policy of deferring to broadcasters’ 

discretion also resulted in clearly deficient complaints, such as those inside the safe harbor, 

pending without dismissal for years at a time ― notwithstanding the FCC’s published process 

for responding to indecency complaints.  The FCC’s published process requires staff to dismiss 

such complaints if, after an initial review, “the description of the material contained in the 

complaint is not sufficient to determine whether a violation of the statute or FCC rules regarding 

indecent, obscene, and profane material have occurred.”13  Long delays in processing deficient 

complaints unduly burden public television station licensees and FCC staff.  Stale, meritless 

complaints unfairly delay license renewals and contribute to the significant backlog of indecency 

complaints.           

Moreover, in the experience of PTV and its member stations, it is common for the 

description provided in an indecency complaint to mischaracterize the programming content.14  

                                                                                                                                                                                                
“fuck” and its variations “inherently ha[ve] a sexual connotation” and thus, regardless of context, “depict 
or describe sexual activities”).   
11 See, e.g., Complaints Regarding Various Television Broadcasts Between February 2, 2002 and March 
8, 2005, Notices of Apparent Liability and Mem. Opinion and Order, 21 FCC Rcd. 2664, ¶ 77 (2006); 
Complaints Against Various Television Licensees Concerning Their February 1, 2004 Broadcast of the 
Super Bowl XXXVIII Halftime Show, Forfeiture Order, 21 FCC Rcd. 2760, ¶ 77 (2006).  
12 Complaints Regarding Various Television Broadcasts Between February 2, 2002 and March 8, 2005, 
21 FCC Rcd. 2664, ¶ 77 (disagreeing with broadcasters “that the use of such language was necessary to 
express any particular viewpoint,” in part, because “many of the expletives in the broadcast are not used 
by blues performers,” but instead by hip hop performers and a leading record producer). 
13 Fed. Commc’n Comm’n, “Obscenity, Indecency, Profanity - Complaint Process,”  FCC Encyclopedia, 
http://www.fcc.gov/encyclopedia/obscenity-indecency-profanity-complaint-process?contrast=. 
14 For example, public television station WETA in Washington, D.C. currently is experiencing delay with 
its license renewal.  We understand the FCC received an indecency complaint for the station regarding an 
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In these circumstances, public television stations incur significant legal costs to prepare 

responses to Letters of Inquiry that are entirely unnecessary.  Instead, this tremendous expense 

could be avoided if FCC staff reviewed the content and disposed of meritless complaints before 

any formal response is required of the licensee.   

III. THE FCC SHOULD RETURN TO ITS LONGSTANDING PRE-2004 POLICY OF 
DEFERRING TO BROADCASTERS’ REASONABLE, GOOD FAITH 
EDITORIAL JUDGMENT.  

PTV encourages the FCC to correct course by returning to the policy it applied for 

more than thirty years of deferring to broadcasters’ editorial judgment, as long as this judgment 

is reasonable and exercised in good faith.  Generally, a broadcaster acts in good faith unless 

either (1) it can show no purpose for material subject to a proper complaint other than to pander 

to, titillate, or shock the audience, or (2) it willfully ignores clear notice that the content is 

indecent based on final FCC decisions that were issued before the content was aired.  Content 

that has educational, cultural, informative, or newsworthy value should be deemed to have value 

beyond pandering, titillating, or shocking the audience.  Even where the FCC finds that a 

licensee incorrectly determined program material to be appropriate for broadcast, it should 

consider the broadcaster’s good faith effort to evaluate such material before it issues a forfeiture. 

This approach is consistent not only with the FCC’s past indecency policy, but 

also with the approach taken in other contexts where the FCC must make determinations related 

to programming content.  For example, in considering Educational and Informational (“E/I”) 

requirements for children’s programming, the FCC emphasized that “[w]e continue to believe 

that licensees must, for the most part, themselves define the appropriate scope of their service to 

                                                                                                                                                                                                
alleged same-sex sex scene in an episode of “Downton Abbey.”  However, no such sex scene exists in 
any “Downton Abbey” episodes.   
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children in their communities”15 and, as a result, adopted an approach that generally defers to the 

good faith judgment of the licensee.16   

Another example is the FCC’s longstanding policy to require public broadcasters 

to exercise only “their reasonable, good faith judgments” when evaluating the content of donor 

acknowledgements.17  Even where the FCC finds that such content violates its rules, the 

broadcaster’s good faith efforts to avoid such violations are weighed to determine whether 

sanctions are appropriate.18  A similar approach should be taken in the indecency context, where 

the public television station provides a reasonable, good faith explanation supporting its decision 

to air the content.   

IV. THE FCC SHOULD AMEND ITS COMPLAINT PROCESS TO EMPOWER 
STAFF TO MORE QUICKLY DISPOSE OF INDECENCY COMPLAINTS THAT 
ARE DEFICIENT BASED ON STAFF REVIEW OF THE COMPLAINT OR THE 
RECORDED CONTENT.  

As explained above, while the FCC’s procedures for indecency complaints are 

intended to streamline the complaint process, they have proven in practice to be inefficient, 

burdensome, and slow.  To address these issues, PTV encourages the FCC to modify its 

indecency procedures to empower staff to more quickly dispose of meritless indecency 

complaints.  Specifically, the FCC’s procedures should be updated as follows: 

                                                            
15 Policies and Rules Concerning Children’s Television Programming, Notice of Inquiry, 8 FCC Rcd. 
1841, ¶ 5 (1993).   
16 See Policies & Rules Concerning Children’s Television Programming, Report and Order, 11 FCC Rcd. 
10660, ¶ 4 (1996) (“The Commission will ordinarily rely on the good faith judgments of broadcasters as 
to whether programming satisfies this test and will evaluate compliance of individual programs with this 
definition only as a last resort.”).   
17 See, e.g., Commission Policy Concerning the Noncommercial Nature of Educational Broadcast 
Stations, Mem. Opinion and Order, 90 F.C.C. 2d 895, ¶ 26 (1982).   
18 See Xavier University, Licensee of Noncommercial Radio Station WVXU(FM), Cincinnati, OH for 
Reconsideration of Letter of Admonition, Mem. Opinion and Order, 5 FCC Rcd. 4920, ¶ 6 (1990).  
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• As part of the initial, prima facie review, FCC staff would have express authority 
to dismiss complaints that are incomplete, involve a broadcast occurring between 
10 p.m. and 6 a.m., do not involve content that describes or depicts sexual or 
excretory organs or activities, or otherwise fail to meet minimum thresholds.   

• If the complaint survives this review, the FCC staff then would ask the broadcast 
station licensee to submit either a digital or taped copy of the complained-of 
content so that staff can determine whether the description provided in the 
complaint accurately characterizes the content.   

• If, based on this review, the FCC staff conclude that the complaint does not 
accurately describe the program or the content clearly is not indecent, the 
complaint would be dismissed without any further response required of the 
broadcast station licensee.   

• Only if the complaint survives the review of the recorded content would the FCC 
staff issue a formal Letter of Inquiry seeking a response from the broadcaster.   

• Until a Letter of Inquiry is sent, the broadcaster should not suffer any adverse 
effects related to the complaint, including delayed license renewal.   

• This entire process should occur within a few months of the date the complaint is 
filed, with a defined timetable that prevents the process from taking years. 

This updated approach would significantly benefit FCC staff, broadcasters, and 

the public.  For example, there would be less burden on staff by helping to further reduce and 

avoid the backlog of indecency complaints and by making clear that staff may quickly dispose of 

facially deficient claims.  In addition, broadcasters could avoid the unnecessary and substantial 

expense of having to respond to complaints involving content that, based on a quick review of 

the programming, clearly is not indecent.  And, most importantly, the public would benefit 

because broadcasters could devote resources that otherwise would have been diverted to 

defending frivolous indecency complaints to developing and distributing high-quality arts, 

sciences, news, and cultural programming to the public.  
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CONCLUSION 

As the nation’s most trusted institution,19 the public television system has a 

special responsibility to provide a diverse range of arts, sciences, news, and cultural 

programming to the public.  The ability of PTV and its member stations to provide this public 

service is undermined if they are forced to self-censor in ways that prevent the full and fair 

exploration of the topics of interest to their local communities.  Consequently, PTV urges the 

FCC to return to its longstanding pre-2004 practice of generally deferring to broadcasters’ 

reasonable, good faith editorial judgment and to amend its procedures for processing indecency 

complaints to avoid overburdening public television licensees’ and the FCC’s resources.  

Respectfully submitted, 
 

   
    /s/                                                                  
Lonna Thompson 
  Executive Vice President, Chief Operating   
   Officer, and General Counsel 
ASSOCIATION OF PUBLIC TELEVISION  
   STATIONS 
2100 Crystal Drive, Suite 700 
Arlington, VA  22202 
 
 
 
 

 
   /s/                                                                   
Katherine Lauderdale 
  Senior Vice President, General Counsel,       

and Corporate Secretary 
Craig A. Sperling 
Daniel Amin 
PUBLIC BROADCASTING SERVICE 
2100 Crystal Drive 
Arlington, VA 22202 
 

 
                                                                      

Matthew S. DelNero 
Lindsey L. Tonsager 
COVINGTON & BURLING LLP 
1201 Pennsylvania Avenue, NW 
Washington, DC  20004 

June 19, 2013 

                                                            
19 See, e.g., Press Release, PBS, “PBS and Member Stations Mark 10 Years as America’s Most Trusted 
Institution and an ‘Excellent’ Use of Tax Dollars” (Feb. 21, 2013), 
http://www.pbs.org/about/news/archive/2013/pbs-most-trusted/. 


