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| BEFORE THE
Federal Communications Commission

WASHINGTON, D.C. 20554

In re Petition of CSR- -E

PSID No. - 004604 ‘
Louisville/Jefferson County KY0169
Metro Government ‘

Time Warner Cable Inc.
For Determination of

Effective Competition
To:  Chief, Media Bureau
PETITION FOR SPECIAL RELIEF

Time Warner Cable Inc. (“Time Warner Cable”), by its attorneys, and pursuant to
Sections 76.7, 76.905(b) and 76.907 of the Commission’s rules,' hereby petitions the
Commission for a finding that Time Warner Cable’s cable television system serving the
Louisville/Jefferson County Metro Government, Kentucky franchise area® (unless otherwise
noted, the “Franchise Area”) is subject to effective competition® and therefore exempt from any
rate regulation imposed pursuant to Section 623 of the Communications Act of 1934 (the

“ACt”).4

147 CF.R. §§ 76.7,76.905(b), 76.907.

? Louisville and non-incorporated portions of Jefferson County, Kentucky are part of the same merged City-County
metropolitan political unit. Time Warner Cable’s current franchise with the Louisville/Jefferson County Metro
Government authorizes it to serve all such areas,

* Pursuant to Section 76.910 of the Commission’s rules, rate regulatory authority may be exercised only by a local
franchising authority (“LFA”) that has been properly certified. 47 C.F.R. § 76.910. To the extent that any political
subdivision covered by this petition is an LFA and has been certified to regulate rates in accordance with the
Commission’s rules, Time Warner Cable respectfully requests that the Commission revoke such certification
pursuant to Section 76.914(c). 47 C.F.R. § 76.914(c). To the extent that franchising responsibilities of any political
subdivision covered by this petition have been reassigned to another governmental body, e.g., pursuant to legislation
providing for state-issued franchises, then that political subdivision is no longer an LFA and obviously would no
longer have rate regulatory authority. In such event, Time Warner Cable is nevertheless seeking an effective
competition determination to achieve the full competitive flexibility associated therewith.

*47U.S.C. § 543. Time Warner Cable requests that, consistent with Commission precedent, any FCC grant of
effective competition in the Franchise Areas be effective as of the date of filing of this petition. See, e.g., Altrio
Communications, Inc. v. Adelphia Communications Corporation, 17 FCC Red 22955, 9 5 (Med. Bur. 2002)
(Commission order released September 26, 2002 found that Adelphia was subject to effective competition in the
Arcadia, California franchise area as of October 1, 2001).
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I TIME WARNER CABLE SATISFIES THE “50/15” OR “COMPETING
PROVIDER TEST” IN THE FRANCHISE AREA.

Pursuant to Section 623(a)(2) of the Act,
[i]f the Commission finds that a cable system is subject to effective
competition, the rates for the provision of cable service by such
system shall not be subject to regulation by the Commission or by

a State or franchising authority under this section.’

The Act further provides that a cable system will be considered subject to effective competition
(and therefore exempt from rate regulation) under the “50/15” or “Competing Provider” test if,
inter alia, the franchise area is:

(i) served by at least two unaffiliated multichannel video

programming distributors each of which offers comparable video

programming to at least 50 percent of the households in the franchise

area; and

(i1) the number of households subscribing to programming services

offered by multichannel video programming distributors other than

the largest multichannel video programming distributor exceeds 15

percent of the households in the franchise area.®

As demonstrated below, effective competition exists in the Franchise Area because (1)

competing multichannel video programming distributors (“MVPDs”), namely the direct-to-home
(“DTH?) satellite providers DirecTV and DISH Network (collectively the “DBS Providers™),
provide multichannel video services that are available to more than 50 percent of the households
in the Franchise Area, and (2) the DBS Providers and the local incumbent telephone company

AT&T Services, Inc. (“AT&T”) under its U-verse brand collectively offer multichannel video

services that are subscribed to by more than 15 percent of the households in the Franchise Area.

347 U.8.C. § 543(a)(2). /
847 U.8.C. § 543(1)(1)(B); see also 47 C.F.R. § 76.905(b)(2).
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A. The DBS Providers Offer Comparable Multichannel Video Programming to
More Than 50 Percent of the Households in the Franchise Area.

Under the first prong of the test, a franchise area must be served by “at least two
unaffiliated multichannel video programming distributors. . .7 According to the Commission’s

rules, an MVPD’s service is deemed to be “offered” for purposes of effective competition:

(1) When the multichannel video programming distributor is physically able to
deliver service to potential subscribers, with the addition of no or only minimal
additional investment by the distributor, in order for an individual subscriber to
receive service; and (2) When no regulatory, technical or other impediments to
households taking service exist, and potential subscribers in the franchise area are
reasonably aware that they may purchase the services of the multichannel video
programming distributor.®

As demonstrated below, the DBS providers clearly “offer” service in the Franchise Area under

this definition.

1. The DBS Providers are “Physically Able” to Offer Service to Subscribers
in the Franchise Area.

The Commission has repeatedly determined that DBS service is technically available
throughout the continental United States due to its nationwide satellite footprint.” Therefore,
competing MVPDs are “physically able” to offer service to subscribers in the Franchise Area.

2. No Regulatory, Technical or Other Impediments to Households Taking
the DBS Providers’ Services Exist.

The DBS providers’ services are deemed to be technically available in a franchise area if
the footprints of their satellites cover the franchise area and there are no local regulations
prohibiting reception by home satellite dishes.'® As noted above, DBS services have been
determined by the Commission to be available throughout the United States. Time Warner

Cable is aware of no zoning restrictions in the Franchise Area that would prevent potential

747 U.S.C. § 543()(1)(B)({); 47 C.ER. § 76.905(b)(2)().
847 C.F.R. § 76.905(¢).

? See, e.g., Bright House Networks, LLC, Petition for Determination of Effective Competition, Memorandum
Opinion and Order, 22 FCC Red 4390, § 6 (Med. Bur. 2007) (“Bright House Networks™).

® Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992: Rate
Regulation, 8 FCC Red 5631, §32 (1993) (“Rate Order”).
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subscribers from placing a small dish on their houses or on their properties in order to receive
DBS service. Indeed, it Would appear that any such restriction would violate Section 207 of the
Telecommunications Act of 1996 and Section 25.104 of the FCC’s rules promulgated
thereunder.!! Further, the DBS Providers do not need franchises to offer service to residents in
the Franchise Area. As such, there are no regulatory, technical or other impediments to
households in the Franchise Area taking the DBS Providers’ service.

3. Potential Subscribers in the Franchise Area are “Reasonably Aware”
That They May Purchase the DBS Providers’ Services.

In light of the Commission’s prior findings regarding the ubiquitous availability of DBS
service, and in recognition of the DBS Providers’ extensive national, regional and local
advertising’ and marketing efforts through television and radio, Internet, print media and direct
marketing, potential subscribers throughout the Franchise Area are undoubtedly “reasonably
aware” of the availability of the DBS Providers’ services.” In addition, the Commission has
held that the DBS Providers’ extensive nationwide subscribership and growth in recent years is
an accurate sign that potential subscribers are “reasonably aware” of the availability of the DBS
Providers’ services.”

Because the three factors described above have been satisfied, alternative providers

certainly “offer” competing MVPD services in the Franchise Area.

"Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996); see 47 C.F.R. § 25.104.

"2 The DBS Providers maintain comprehensive websites, www.dishnetwork.com and www.directv.com, where
consumers can learn more about local retail outlets and how to buy the necessary equipment online or through a toll-
free number. See Rate Order atn. 104 (“[W]e believe that regional or local marketing, such as by a national or
regional 800 telephone number, would suffice.”). See ailso id. at | 29; Adelphia Cable Communications, 20 FCC
Red 20487, § 6 (Med. Bur. 2005) (“Adelphia Effective Competition Order”) (There is “no reason to require
needlessly fractionalized marketing in order to ensure that a national or regional programming service is available in
a particular community... [P]otential subscribers may be made reasonably aware of the availability of a competing
service... through advertising in regional or local media, direct mail, or any other marketing outlet” (citing Rate
Order at § 29) (emphasis in original)).

" Indeed, the Commission has “found households in a franchise area to be reasonably aware that they may purchase
DBS service solely based on evidence of DBS’s nationwide growth and local subscriptions, without reference to
advertising or other promotion.” Bright House Networks at | 6 (referencing Adelphia Communications, et al.,
Nineteen Unopposed Petitions for Determination of Effective Competition in Forty-Seven Local Franchise Areas,
Memorandum Opinion and Order, 20 FCC Red 7503, 43 (Med. Bur. 2005)).
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4. The DBS Providers Offer “Comparable Multichannel Video
Programming” In the Franchise Area.

Effective competition exists where programming offered by an MVPD competitor is
deemed “comparable” to the programming offered by the unaffiliated cable operator."* The
programming offered by a competing MVPD is deemed “comparable” if it includes “at least 12
channels of video programming, including at least one channel of nonbroadcast service

- programming.”" The Commission’s decisions have repeatedly concluded that the DBS
Providers satisfy § 76.905(g)’s comparable programming criterion.'®
The programming offered by DirecTV and Dish Network, listings of which are available

at www.directv.com and www.dishnetwork.com," includes many of the same popular

nonbroadcast and broadcast programming services available on Time Warner Cable’s system
serving the Franchise Area. The DBS Providers’ programming lineups amply demonstrate that
at least twelve channels of video programming are offered, including at least one channel of

nonbroadcast programming service.'®

Y47 U.8.C. § 543(D(D)B)E).
547 CFR. § 76.905(g).

1 See ACC Cable Communications, FLA-VA, LLC, 18 FCC Red 7110, § 6 (Med. Bur. 2003) (Town of Lake
Waccamaw and Town of Tabor City, North Carolina) (“...the Commission has repeatedly concluded that the
programming of DBS providers, such as DIRECTV and Dish, satisfy the Commission’s [comparable] programming
criterion”); Adelphia Effective Competition Order at § 7 (“Because different sets of rules govern which stations
cable operators and DBS service providers can or must carry, we have never insisted on absolute parity in station
offerings. Instead, an MVPD offers ‘comparable programming’ if it offers ‘at least 12 channels of video
programming, including at least one channel of nonbroadcast service programming’); Time Warner Entertainment-
Advance/Newhouse Partnership, 20 FCC Red 15709, n. 15 (Med. Bur. 2005) (Nineteen California Franchise Areas)
(“the DBS providers offer well over 100 channels, most of which are non-broadcast channels,” which satisfies the
comparable programming criterion).

17 See The Helicon Group, L.P., 17 FCC Red 16636, n. 8 (Med. Bur. 2002) (Barnet, Vermont) (“While Charter did
not provide in its Petition a copy of EchoStar’s nationwide channel lineup, which is otherwise available at
www.dishnetwork.com, we have consistently found that the programming of both DBS providers satisfies the
programming compatibility component of the competing provider effective competition test.”).

'8 The DBS Providers satisfy the program comparability standard regardless of whether they provide local-into-local
service to the Franchise Area. See Falcon Telecable, 17 FCC Red 22842, 4 (Med. Bur. 2002) (Four Texas
Communities) (“[TThe Commission’s effective competition program comparability standard does not mclude a local
television programming component.”).
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Similarly, the programming offered by AT&T on its Louisville area system® also

includes many of the same popular nonbroadcast and broadcast programming services available
on Time Warner Cable’s system serving Louisville, including at least twelve channels of video
programming and at least one channel of nonbroadcast programming service. Thus, AT&T also
offers “comparable” multichannel video programming, as defined by the Commission, to actual
and potential subscribers in the Franchise Area.

5. The DBS Providers Offer Comparable Multichannel Video Programming
to More Than 50 Percent of the Households in the Franchise Area.

As noted above, at least one MVPD unaffiliated with the incumbent cable operator must
offer comparable video programming to at least 50 percent of the households in a franchise area
for the first prong of the 50/15 effective competition test to be met.”* In numerous effective
competition decisions, the Commission has concluded that the two DBS Providers are deemed to
satisfy this 50 percent threshold due to their nationwide satellite footprints. Accordingly, since
the DBS Providers offer comparable programming to greater than 50 percent of the households
in the Franchise Area, the first prong of the 50/15 effective competition test is satisfied.

B. The Number of Households Subscribing to the Programming Services of

Competing MVPDs Exceeds 15 Percent of the Households in the Franchise
Area.
Under the second prong of the 50/15 test, the subscriber base of any MVPD or MVPDs,

other than the largest MVPD,* must exceed 15 percent of the households in a franchise area. As

demonstrated below, Time Warner Cable’s cable system meets this threshold with respect to the

¥ See Exhibit A, AT&T Channel Lineup for Louisville, KY area.

2 See 47 C.FR. § 76.905(b)(2)().

2! Time Warner Cable is the largest MVPD in each of these Franchise Areas because it has the most video
subscribers in each community. See attached Declaration of Ed Kozelek, Regional Vice President of Governmental
Relations — Midwest for Time Warner Cable.
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Franchise Area because the DBS Providers’ and AT&T’s multichannel video services are
collectively subscribed to by more than 15 percent of the households in the Franchise Area.”

Attached as Exhibit B is a report from Media Business Corp. (“MBC”), a Commission
approved data and mapping contractor, which has first identified all of the seventy five digit Zip
codes that overlap the Louisville/Jefferson County Metro Government geographic/political
boundaries, in whole or in part, by using mapping software based on data derived from the U.S.
Census Bureau and the U.S. Postal Service. Of these, the boundaries of sixteen lie entirely
within the boundaries of the Franchise Area, and thus every household within one of those
sixteen zip codes is also certainly within the Franchise Area. The remaining zip codes only
partially overlap the Franchise Area, and to account for the households in these areas, Media
Business has identified each plus four suffix zip code within each five digit zip code that is
located within the Franchise Area.

Media Business’ report containing all these overlapping zip codes, reflecting the universe
of households within the Franchise Area, has been provided to the Satellite Broadcasting
Communications Association (“SBCA”), the entity which has been charged with the task of
providing the required DBS Provider combined subscriber data for effective competition
purposes. Using this data, SBCA indicates in its report at Exhibit C that the DBS Providers
currently serve | subscribers within the Franchise Area.

Pursuant to Section 76.907(c) of the Commission’s Rules, Time Warner Cable has also

requested and AT&T has provided its U-verse subscriber count for the Franchise Area. AT&T’s

22 The Commission’s rules provide that the subscribers of any and all MVPDs (other than the largest) serving the
franchise area count toward the 15 percent penetration threshold under the second prong of the test, irrespective of
whether they are each available to more than 50 percent of households in such franchise area. See Time Warner
Entertainment Co., L.P., et al. v. FCC, 56 F.3d 151 (D.C. Cir. 1995) (holding that the subscribership of all MVPDs,
other than the largest MVPD, may be aggregated to satisfy the 15 percent threshold). See also 47 C.F.R. §
76.905(%).
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response at Exhibit D indicates that it currently provides multichannel video service to 6,113
households in the Franchise Area.”

Collectively, therefore, competing MVPDs operating in the Franchise Area serve at least
Bl houscholds there. Attached as Exhibit E is a report from the 2010 Census indicating
246,438 occupied households in the Franchise Area. Competing MVPDs have thus obtained a
F percent (B /246,438) subscriber penetration level in Louiéville, clearly exceeding the
15 percent statutory threshold. Thus, the second prong of the 50/15 effective competition test

has been met.

» AT&T provided its subscribership data on the condition that Time Warner Cable seeks confidential treatment with
respect to such information. Thus, Time Warner Cable submits this Petition with AT&T’s unredacted subscriber
figures, and the resultant overall penetration calculations, on a confidential basis. An additional version of this
Petition with the sensitive information redacted is supplied for submission into the publicly available docket.
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CONCLUSION

Because Time Warner Cable meets both prongs of the 50/15 test in the Franchise Area,
its system serving the Franchise Area clearly faces effective competition pursuant to Section
623(1)(1) of the Act and Section 76.905(b) of the Commission’s rules. Accordingly, Time
Warner Cable respectfully requests that the Commission expeditiously find that Time Warner
Cable’s cable system serving the Franchise Area is not subject to rate regulation as to basic cable
service or other forms of rate regulation specified in 47 U.S.C. § 543 and revoke the LFAS’
certification to regulate basic rates as appropriate. |

Undersigned counsel has read the foregoing Petition, and to the best of such counsel’s
knowledge, information and belief formed after reasonable inquiry, it is well grounded in fact
and is warranted by existing law or a good faith argument for the extension, modification or
reversal of existing law, and is not interposed for any improper purpose.

Respectfully submitted,
TIME WARNER CABLE INC.

,,/
By: (‘6 O o
Craig A. Gill/

EDWARDS WILDMAN PALMER LLP
1255 23rd Street, N.W.

Eighth Floor

Washington, D.C. 20037

(202) 478-7370

Its Attorneys

Dated: June 21, 2013
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DECLARATION

1, Ed Kozelek, heréby declare under penalty of perjury that:

L.

I am the Regional Vice President of Government Relations — Midwest for Time Warner
Cable, the operator of the cable system that serves the specific Franchise Area involved
i the foregoing Petition for Special Relief (“Petition”).

— 2 Thave read the foregoing Petition and am familiar with the contents thereof and the —

(S8

Date:,

matters referred to thersin.

I have reviewed Time Warner Cable’s cable subscriber count for the Louisville,/Jefferson
County Metro Government franchise area, the DBS subscriber numbers provided by
SBCA, and the subscriber count provided by AT&T Services, Inc, Time Warner Cable is
the largest multichannel video program provider serving the Franchise Area.

The facts contained within the Petition are true and correct to the best of my knowledge,
information and belief. :

A Kozl

Ed Kozelek

bha/1a
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EXHIBIT A

AT&T Channel Lineup
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AT&T U-verse Channel Lineup
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The Tennis Channel HD
Sports HD Altemate 3
Sports HD Altemate 6
FSN Ohio-Cleveland HD

ReelzChannel HD
HBO2 HD

HBO Family HD - West
HBO Comedy HD
HBO Zone HD - West
Cinemax HD
MoreMAX HD - West
ThrillerMax HD
OuterMax HD
Showtime Too HD

Showtime Showcase HD -

West

The Movie Channe! (TMC)

HD - West

Starz HD - West
'Slarz Kids & Family HD
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1010 WHAS-HD-11 (ABC) 1011
1018 WBKI-CA-HD 28 (THE CW) 1028
1041 WMYO-HD-58 (MY 1058
NETWORK TV)
1105 AXS TV 1106
1109 TBS HD 1112
1120 USA Network HD 1124
1132 E! Entertainment HD 1134
1140 Spike TV HD .1145
1181 BET (Elack Entertainment 1155
Televislon) HD
1163 truTV HD 1164
1170 GSN - Game Show Network 1173
HD )

— 1180 BravaHD— 1181
1203 Fox News Channel HD 1210
1215 CNBC HD 1216
1250 Animal Planet HD 1262
1256 H2 HD 1257
1260 National Geographic Channel 1265

HD ’ .
1272 AT&T U-verse Buzz 1300
1304 Disney Jr HD 1306
1325 Cartoon Network HD - West 1326
1360 LMN HD 1362
1380 QVC HD 1420
1450 Food Network HD 1452
1456 Destination America HD 1465
1470 SWRV HD 1501
1504 VH1 HD 1518
1635 TBNHD 1660
1567 ESPN HD 1602
1605 ESPN2 HD 1606
1632 MLB Network HD 1634
1641 BTN HD 1650
1653 Fox Soccer HD 1654
1660 Sports HD Alternate 1 1691
1693 Sports HD Alternate 4 1694
1696 Sports HD Alternate 7 1697
1734. Turner Classic Movies (TCM) 1790
HD
1799 HBO HD 1802
1804 HBO2 HD - West 1805
1807 HBO Signature HD 1808
1810 HBO Comedy HD - West 1811
1813 HBO Latino HD 1814
1832 Cinemax HD - West 1833
1835 ActionMax HD 18386
1838 ThrillerMAX HD - West 1838
1844 Showtime HD 18562
1854 Showtime Too HD - West 1865
1857 Showtime Extreme HD 1858
Showtime Extreme HD - West 1859
1883 TMC Xtra HD 1884
TMC Xtra HD - West 1885
1903 Starz Edge HD 1904
1912 Encore HD 1932
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Encore HD - West 1933 Encore Action HD 1938 Paquete Espanol Multiview = 3001
Univision 3002 Galavision 3003 UniMas 3005
Telemundo 3007 MEGATV 3008 mun2 3009
Once Mexico 3011 WAPA America 3013 V-me 3015
tinovelas 3018 Latele Novela 3017 Pasiones 3018
Azteca America 3019 Azteca Mexico 3020 Canal 22 3022
Estrella 3024 TV Colombia 3026 Television Espanola 3029
TV Chile 3032 Telefe intemacional 3035 Centroamerica TV 3044
- Television Dominicana 3047 Utilisima 3049 Disney XD en Espanol 3052 !
Boomerang en Espanol 3053 HITN 3055 La Familia Cosmovislon 3056
V-me Kids 3068 Multimedios 3085 CBTV Michoacan 3067
TBN Eniace USA 3078 Nat Geo Mundo 3101 Discovery en Espanol 3102
Discovery Familia A 3103 History en Espanol 3104 FOROtvy 3108
CNN en Espanoi 3110 SUR 3111 ESPN Deportes 3113
Univision Deportes 3117 Cine Estelar 3124 Clne Nostaigia 3125
Cinelatino 3126 De Pelicula 3128 De Pelicula Clasico 3129
Viendo Movies 3132 Cine Mexicano 3134 Tr3s 3142
Telehit 3143 Bandamax 3146 Ritmoson Latino 3449
Univiston Deportes HD 3317 CCTV4 3603 CTl-Zheng Tian 3604
Phoenix InfoNews 3605 Phoenix North America 36086 ET-News 3631
Chinese Channel ET-Global 3632
TVBe 3638 MBC America 3643 Saigon Broadcasting 3662
Television Network
TVB-V 3664 TV Japan 3680 The Filipino Channel 3682
GMA Pinoy 3683 VivaTV Plus 3690 Zee TV 3702
TV Asia 3703 Sony Entertainment 3704 STAR India PLUS 3706
Television Asia (SET Asia) MTV India 3709
aapka Colors 3712 Arabic Radic & Television 3732 MTV ARABIA 3738
Ral ltalia 3802 TVEMONDE 3832 TV Polonia 3862
Channel One Russia 3882 RTR Planeta 3883 Playboy TV 3952
Playboy TV en Espanol 3954 MC University 5103 MC Dance-Electronica 5104
MC Rap 5106 MC Hip-Hop Classics 5108 MC Retro Rock 5113
MC Metai 5118 MC Alternative 5116 MC Classic Alternative 5117
MC Adult Altemnative 5118
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