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   )  
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R EPL Y C O M M E N TS O F 
 

T H E F R E E ST A T E F O UND A T I O N1 

I . Introduction and Summary  

The focus of these reply comments primarily is on Section 332(c)(1)(C)'s requirement 

th

analysis of whether or not there is effective competition" in the wireless market. A plain reading 

of the statute and agency precedents strongly suggests this must include a yes-or-no conclusion 

by the Commission as to the state of wireless competition, based on its analysis of the 

information contained in the report. Regrettably, the last three reports issued by the Commission 

have ducked this statutory obligation. 

 The forthcoming Seventeenth Wireless Competition Report offers an opportunity for a 

course correction. The Commission should bring itself in line with the statute and with available 

data which demonstrates the dynamism and competitiveness of today's wireless marketplace. 

Most of the Commission's prior reports, up to and including the Thirteenth Report, concluded 

                                                                                                                      
1 These comments express the views of Randolph J. May, President of the Free State Foundation, and Seth L. 
Cooper, Research Fellow of the Free State Foundation. The views expressed do not necessarily represent the views 
of others associated with the Free State Foundation. The Free State Foundation is a nonpartisan, non-profit free 
market-oriented think tank. 
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that the wireless market is effectively competitive. And data collected in the Commission's prior 

reports, as well as comments submitted in this proceeding, amply attest to the effective 

competition that exists in the wireless market. Consumer choice among wireless service 

providers prevails nationwide, with increasing numbers of consumers adopting smartphones, 

downloading wireless apps, and engaging in m-commerce. Meanwhile, consumers in recent 

years have enjoyed price decreases on a voice per minute or a per megabit basis. And investment 

in infrastructure by wireless operators, as well as the unveiling of new products and services, 

continues on a strong upward trajectory. 

This Commission's next report on wireless competition should make a yes-or-no 

assessment based on its analysis of the market. The Commission may have within its discretion 

the ability to pursue different approaches to this statutory mandate, such as explaining possible 

shortcomings to a binary conclusion about the market's competitive status or analyzing wireless 

according to the Section 628(g) standard for ascertaining effective competition in the video 

services market. But faithful adherence to the statute means rejecting the policy lever 

interventionist orientation endorsed by the last three reports. 

Finally, the Commission needs to take a more rigorous approach to accounting for 

intermodal competition as part of its overall analysis of the wireless market. The time for the 

agency to remove its blinders with regard to fully considering and accounting for the impact of 

intermodal competition is long past.  

I I . The Wireless Market Is E ffectively Competitive 

In just the last decade, the wireless market has transitioned from an analog, voice-centric 

service to a digital, broadband-centric multimedia service of increasing sophistication and 
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variety. Publicly available information suggests a multi-faceted dynamic wireless marketplace. It 

continues to be characterized by investment, innovation, and competition.  

Prior report descriptions and data regarding wireless products and services put into 

concrete terms what anyone paying attention to the wireless market would already know; 

namely, the wireless market is indeed "effectively competitive." Consider the following dozen 

indicators of wireless marketplace innovation and competition, all taken from the Sixteenth 

Wireless Competition Report2: 

 Consumer choice among wireless service providers prevails. As of October 2012, 99.3% of 
the population is served by 2 or more mobile voice providers, 97.2% by 3 or more, 92.8% by 4 or 
more, and 80.4% by 5 or more. Additionally, 97.8% of the population is served by 2 or more 
mobile broadband providers, 91.6% by 3 or more, 82% by 4 or more, and 68.9% by 5 or more. 
 

 Wireless subscriptions continue to climb. "[A]t the end of 2011 there were 298.3 million 
subscribers to mobile telephone, or voice, service, up nearly 4.6 percent from 285.1 million" from 
a year before. Also, "there were 142.1 million subscribers to mobile Internet access services at 

for year-end 2009." 
 

 Smartphone consumers now a growing majority. "[A]mong those who acquired a new cell 
phone in the second quarter of 2012, 67 percent opted for a smartphone, up from 30 percent in the 
fourth quarter of 2009. As of the second quarter of 2012, 55 percent of U.S. mobile subscribers 
now own smartphones." 

 
 Consumer prices have seen decreases. Voice revenue per minute "has declined over the past 18 

years, from more than $0.40 to the current $0.05," according to one estimate. Moreover, "the 
effective price per megabyte of data declined from $0.47 per megabyte in the third quarter of 
2008 to about $0.05 per megabyte in the fourth quarter of 2010, which is roughly an 89 percent 
decrease." 

 
 Private investment is sizeable and has increased. 2010 capital investment by wireless providers 

totaled between $23 and $25 billion, marking double-digit increases in investment from the year 
before.  

 
 Wireless apps continue to surge. U.S. consumers had access to over 1 million wireless apps by 

mid-  
grew from 100,000 in 2008 to 25 billion in March 2012. By October 2012, Google Play for the 
Android operating system offered over 675,000 applications and had more than 25 billion total 
downloads. 

 

                                                                                                                      
2 See 28 F.C.C.R. 3700 (2013). 
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 M-commerce services are growing. "About 13 percent of U.S. bank account holders regularly 
use mobile banking services. As of August 2012, 61 percent of these mobile banking customers 
used their mobile devices to check transaction histories, 45 percent to check balances, and 31 
percent to transfer money between accounts." Also, "in June 2012, 45 million smartphone owners 
accessed applications in the shopping and commerce category, an average of 17 times." 
 

Comments submitted in this proceeding likewise constitute strong evidence for the 

Commission making the determination that the state of the wireless market is effectively 

competitive. Collectively, they point to data showing that adoption of new technologies, 

investment in infrastructure, and price decreases have increased since the Sixteenth Report  with 

further advances in those categories expected in the year ahead.3 And Cisco's Virtual Network 

Index projects that "[b]y 2017, wired devices will account for 45 percent of IP traffic, while Wi-

Fi and mobile devices will account for 55 percent of IP traffic."4 And over the next five years, 

"TVs, tablets, mobile phones, and machine-to-machine (M2M) modules will have traffic growth 

rates of 24 percent, 104 percent, 79 percent, and 82 percent, respectively."5 

But like its two immediate predecessors, the Sixteenth Report "makes no formal finding 

as to whether there is, or is not, effective competition in the industry."6 Supposedly, "the 

complexity of the various inter-related segments and services within the mobile wireless 

ecosystem" is the reason for the FCC's non-conclusion.7 Or as the F ifteenth Report put it, the 

                                                                                                                      
3 See Comments of AT&T, at 3-19; Comments of Mobile Future, at 4-7; Comments of the Telecommunications 
Industry Association, at 2-8; Comments of Verizon Wireless, at 7-62. (All comments filed in WT Docket No. 13-
135 (2013)).  

4 Cisco Virtual Network Index: Forecast and Methodology, 2012-2017 (May 29, 2013), available at: 
http://www.cisco.com/en/US/solutions/collateral/ns341/ns525/ns537/ns705/ns827/white_paper_c11-481360.pdf.  
5 Id.  
6 Sixteenth Report, 28 F.C.C.R. 3700, ¶ 2. (The first seven reports do not contain numbered paragraphs. 
Accordingly, pinpoint cites to the first seven reports are by reporter page numbers; pinpoint cites to subsequent 
reports are by paragraph number.)  
7 Id.  

http://www.cisco.com/en/US/solutions/collateral/ns341/ns525/ns537/ns705/ns827/white_paper_c11-481360.pdf
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Commission "refrain[ed] from providing any single conclusion because such an assertion would 

be incomplete and possibly misleading in light of the variations and complexities."8 

Consistent with its two most recent predecessors, the Sixteenth Report "does not contain a 

summary estimate of market power" that would identify any kind of wireless market failure."9 

One might charitably characterize the Commission's repeated non-conclusions about the market 

as "intuition-based" rather than "evidence-based." But if so, those non-conclusions are highly 

counter-intuitive. Based on the evidence, it is much more reasonable to intuit that the wireless 

market is indeed effectively competitive. Public data amply attests to the dynamism and 

competitiveness of the market for wireless services.  

I I I . The Statute Requires a Yes-or-No Conclusion Regarding Wireless Competition 

 The Commission's refusal to make any effective competition determinations in its last 

three wireless competition reports is contrary to the statute. Section 332(c)(1)(C) requires that the 

competition" in the wireless market.10 By its terms, Congress mandated the Commission do more 

than merely discuss competitive conditions in the market. The latter is what Section 628(g)'s 

requirement for annual video competition reports requires.11 But Section332(c)(1)(C) is more 

explicit in its instructions than Section 628(g).  

Section332(c)(1)(C)'s pointed directive that the Commission shall analyze "whether or 

not" effective competition exists suggests a yes-or-no conclusion by the Commission, based on 

                                                                                                                      
8 26 F.C.C.R. 9664, ¶¶ 14-15. 
9 Fourteenth Report, 25 F.C.C.R. 11407, ¶ 55 (2010).  
10 47 U.S.C. § 332(c)(1)(C). 
11 47 U.S.C. § 548(g).  
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its accompanying analysis. To read Section 332(c)(1)(C) as requiring no such conclusion means 

treating the words "whether or not" as surplus, thereby reading those terms out of the statute.  

I V . Sound Policy and Agency Precedent Supports a Yes-or-No Conclusion 

 Where an agency is supposed to have experience that it can call on in carrying out its 

statutory duties, reasonable expectations should be raised with regards to present and future 

agency performance. With repetition, an agency can tap its storehouse of accumulated 

knowledge and experience. It can compare its recent undertakings against the terms of its 

statutory mandate and thereby gain improved understanding of its duties.  

 This approach is not only sound from a public administration standpoint, it has the weight 

of agency precedent behind it. In its F irst Report the Commission declared its goal that 

subsequent reports would "build on" its initial effort: "Reports in future years may be able to 

reach more definitive conclusions about markets and degrees of competition, both within CMRS 

and between CMRS and other services."12 For its part, the F irst Report concluded "although the 

mobile telephone segment of CMRS was not fully competitive, entry by additional CMRS 

providers was very likely to take place in the near future."13 

Subsequently, most of the wireless competition reports contain the Commission's overall 

assessment of the wireless marketplace's competitiveness, either in the introduction or in the 

section on market structure. The Second and Third Reports determined that "competition in the 

mobile marketplace is emerging" and "the signs of competition are clear," respectively.14 

Moreover, the Fourth through Sixth Reports concluded there was "increased competition" in the 

                                                                                                                      
12 F irst Report, 10 F.C.C.R. 8844, ¶ 69 (1995).  
13 Second Report, 12 F.C.C.R. 11266, 11269 (1997). (Characterizing the Commission's conclusion in the F irst 
Report). 
14 12 F.C.C.R. at 11269; Third Report, 13 F.C.C.R. 19746, 19749 (1998). 
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market,15 while the Seventh Report determined that "the CMRS industry continued to experience 

increased competition, innovation, lower prices for consumers, and increased diversity of service 

offerings."16 

 Beginning with the Eighth Report the FCC expressly invoked Section 332(c)(2)'s 

language in concluding that "there is effective competition in the CMRS marketplace."17 The 

next five reports similarly made "effective competition" determinations, consistent with the 

statutory language, and all five of those reports reached the same conclusion that the CMRS 

market was "effectively competitive." 18  

 Thus the reports set a pattern of incremental advancement when it comes to fulfilling 

Section 332(c)(2). Especially in light of market data now at its disposal, the Commission should 

return to the pattern and practice established in those prior reports. The Seventeenth Report 

should include a yes-or-no effective competition conclusion.  

V . Commission Has Discretion in Defining and Analyzing " E ffective Competition "   

 Also unconvincing is the Commission's excusing itself from its statutory obligation by 

insisting that the concept of "effective competition" is all but meaningless for its purposes. Its 

F ifteenth Report noted the lack of a "definition of 'effective competition' widely accepted by 

economists or competition policy authorities such as the U.S. Department of Justice."19  

                                                                                                                      
15, Fourth Report, 14 F.C.C.R. 10145, 10148-49 (1999); F ifth Report, 15 F.C.C.R. 17660, 17663-64 (2000); Sixth 
Report, 16 F.C.C.R. 13350, 13353-54 (2001).   
16 Seventh Report, 17 F.C.C.R. 12985, 12988 (2002). 
17 Eighth Report, 18 F.C.C.R. 14783, ¶ 12 (2003). 
18 Ninth Report, 19 F.C.C.R. 20597, ¶¶ 2, 204 (2004); Tenth Report, 20 F.C.C.R. 15908, ¶¶ 2, 191 (2005); Eleventh 
Report, 21 F.C.C.R. 10947, ¶¶ 2, 195 (2006); Twelfth Report, 23 F.C.C.R. 2241, ¶¶ 290, 293 (2008); Thirteenth 
Report, 24 F.C.C.R. 6185, ¶¶ 1, 224 (2009). 
19 F ifteenth Report, 26 F.C.C.R. 9664, ¶ 15.  
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It is unclear how the Commission can claim it is satisfying its statutory duty to provide an 

analysis of whether or not there is "effective competition" in the wireless market when at the 

same time it claims not to know what "effective competition" means.  

Regardless, rather than avoid making a conclusion by contending that there is no single, 

settled definition of "effective competition," the FCC could instead offer its own definition and 

explain whether or not it is met. Alternatively, it could offer two or three plausible definitions, 

measure the state of the wireless market against each proffered standard, and make its best 

overall decision as to whether or not the market is effectively competitive on that basis.  

 Moreover, the Commission could supplement any binary conclusion about the wireless 

market with an explanation of that conclusion's limitations. Or the FCC could extend its analysis 

to various segments of the wireless market and, based on the available data, offer a set of 

secondary conclusions as to whether particular segments are "effectively competitive" and to 

what degree. 

V I . The Commission Should Consider Using Its E ffective Competition Standard for V ideo  

In determining the competitive state of the wireless market, the Commission can draw 

upon its own "effective competition" standard for cable and other multi-video programming 

incumbent cable operators from rate regulations when the petitioning cable operator presents 

evidence that effective competition is present within its particular franchise area.20 The 

Commission applies a "competing provider test," whereby the franchise area is deemed 

effectively competitive if it is served by at least two unaffiliated MVPDs offering comparable 

                                                                                                                      
20 See 47 U.S.C. § 543(a)(2)-(5)(2006).  
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video services to half of the households and the number of households subscribing to services 

other than that of the largest MVPD exceeds fifteen percent.21  

 The Commission could apply a standard similar to the one it uses for Section 623(l)(1)(B) 

to the wireless market. For example, it could offer a nationwide percentage of the population 

covered by multiple wireless providers. Under this metric and in light of coverage numbers from 

the Sixteenth Report data cited earlier, the wireless market performs exceedingly well.  

 In fact, the Commission has taken a similar approach to Section 623(l)(1)(B) in prior 

reports. For example, the Ninth, Tenth, and Eleventh Reports pointed to the percentage of the 

total U.S. population living in counties with access to multiple providers as one indicator of 

"effective competition" in the wireless market.22 Additionally, the Tenth and Eleventh Reports 

pointed to the absence of any one provider having a dominant share of the market.23  

V I I . The Statute Does Not Call For Policy L ever Interventionism  

 Instead of directing its analysis to the question of whether or not there is effective 

competition in the wireless market, the Commission's recent reports have been directed toward 

regulatory interventionist ends. In its last three reports the Commission repeatedly quoted and 

endorsed a DOJ ex parte filing from 2009 wherein the DOJ asserted that "[t]he operative 

question in competition policy is whether there are policy levers that can be used to produce 

superior outcomes."24  

                                                                                                                      
21 See 47 U.S.C. § 543(l)(1)(B) (2006); 47 C.F.R. § 76.905(b)(2)(2010). 
22 19 F.C.C.R. 20597, ¶ 2; 20 F.C.C.R. 15908, ¶ 2; 21 F.C.C.R. 10947, ¶ 2. 
23 See 20 F.C.C.R. 15908, ¶ 2; 21 F.C.C.R. 10947, ¶ 2. 
24 F ifteenth Report, 26 F.C.C.R. 9664, ¶ 15. See also Fourteenth Report, 25 F.C.C.R. 11407, ¶ 16; Sixteenth Report, 
28 F.C.C.R. 3700, ¶ 2, 15. 
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 The Commission has thereby asserted its own alternative to making a serious assessment 

or discussion of intermodal competition between wireless and other platforms. Such an approach 

is simply not what Section 332(c)(1)(C) directs.  

As further explained in the Perspectives from FSF Scholars essay, "Convergent Market 

Calls for Serious Intermodal Competition Assessments," which is attached hereto as Appendix A 

and incorporated by reference herein, the Commission must undertake a more serious assessment 

of intermodal competition as part of its overall assessment of the competitive status of the 

wireless market.25 The Commission should no longer cite the 2009 DOJ ex parte filing in its 

reports since it sheds little light on the true state of wireless competition today. And the 

Commission should reject that filing's reinterpretation of Section 332(c)(1)(C) as a mandate to 

direct the report's analysis toward policy lever interventionism to produce bureaucracy-preferred 

outcomes.  

When it comes to future wireless competition reports, the Commission should follow the 

statutory directive. It should also use the report's insights into the effectively competitive state of 

the wireless market to inform its various proceedings involving wireless, ensuring that a free 

market devoid of regulatory impediments exists to maximize wireless consumer welfare in the 

years ahead. 

 

 

 

 

                                                                                                                      
25 See Appendix A, Seth L. Cooper, "Convergent Market Calls for Serious Intermodal Competition Assessments," 
Perspectives from FSF Scholars, Vol. 8, No. 12 (2013), available at: 
http://www.freestatefoundation.org/images/Convergent_Market_Calls_for_Serious_Intermodal_Competition_Asses
sments_043013.pdf.  

http://www.freestatefoundation.org/images/Convergent_Market_Calls_for_Serious_Intermodal_Competition_Assessments_043013.pdf
http://www.freestatefoundation.org/images/Convergent_Market_Calls_for_Serious_Intermodal_Competition_Assessments_043013.pdf
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V I I I . Conclusion  
 

For the foregoing reasons, the Commission should act in accordance with the views 

expressed herein.  

Respectfully submitted, 
  
 
Randolph J. May  
President  
 
Seth L. Cooper  
Research Fellow  
 
Free State Foundation  
P.O. Box 60680  
Potomac, MD 20859  
301-984-8253 

 

July 1, 2013 
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Perspectives  from  FSF  Scholars  
May  2,  2013 
Vol.  8,  No.  12  

  
Convergent Market Calls for Serious Intermodal Competition Assessments 

 
by 

 
Seth L . Cooper * 

 
An expert regulatory agency should have a high-level, up-to-date understanding of the markets it 
regulates, right? That would seem only logical, especially when technologies and consumer 
trends undergo successive sea-changes. But in the face of these changes, the FCC appears 
remarkably uninterested in taking a hard look at the effect of intermodal competition. Its shallow 
consideration of the data available concerning the competitive effects of wireless-wireline rivalry 
is a good example of this disinterest.  
 
Substitute services and alternative platforms are indicators of dynamic competition. Their 
availability is consumer welfare-enhancing. As a matter of public policy, evidence of intermodal 
competition renders many types of regulation unnecessary and potentially harmful. So in many 
instances, the proper policy response to intermodal competition should be reductions in 
regulatory burdens.  
 
The FCC can respond to newly competitive conditions by forbearing from enforcing old rules or 
by eliminating them. But unjustifiable disregard for such competition only serves to preserve the 
regulatory status quo. This can create a disconnect between regulatory policy based on outdated 
monopolistic assumptions and one based on currently competitive market conditions. 
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For a recent manifestation of the FCC's apparent disinterest in consumer welfare dynamics of 
wireless-versus-wireline competition, look no further than the agency's 16th Wireless 
Competition Report. Its intermodal competition section cited updated numbers on wireless-only 
households  now exceeding 35%  and described some new technologies. Yet the 16th Report 
contained no analysis to speak of regarding wireless substitutability for wireline. Most of its 
observations were recycled from prior reports, shedding no real light on cross-platform 
competitive effects. Likewise, the FCC's 14th Video Competition Report contained some 
descriptions of consumer behavior trends and new technologies relevant to intermodal 
competition, but no insights to inform regulatory policy.    
 
The FCC needs to give intermodal competition more than short-shrift treatment. In this digital 
age of all-IP broadband networks, services are increasingly characterized by cross-platform 
convergence and competition. Consumer behavior is increasingly dispersed across services and 
platforms through multi-screening and multi-homing. Understanding the competitive effects of 
wireless substitution and rivalry with wireline and satellite alternatives through cord-cutting or 
cord-shaving is critical to an informed digital age communications policy. A proper assessment 
of intermodal competition helps ensure that policy tracks with actual market conditions. 
 
Transformative market changes, and the FCC's seeming inattention to them, should prompt 
reconsideration of modest reform legislation. One commendable near-term modest approach is to 
require a single FCC report on the communications market that seriously assesses intermodal 
competition across platforms. A unified competition report would be better suited to capturing 
the competitive effects of substitutes and cross-platform rivalry that are essential to informed 
policymaking.  
 
While Markets Change, F C C Report Assessments Stay The Same  
 
The FCC's annual reports on wireless, video, satellite, and broadband deployment are fitting 
occasions for the agency to analyze proper market definitions of those services, the presence of 
likely substitutes, the existence of cross-platform alternatives, as well as how competing products 
and service choices likely impact consumer welfare. The wireless market's dynamism and 
disruptive impact on different cross-sections of the communications landscape makes the FCC's 
Wireless Competition Reports a particularly strong candidate for analysis of intermodal 
competition. To date, however, the FCC's reports on wireless competition have had little to say 
on the matter. 
 
Congress charges the FCC to annually "review competitive market conditions with respect to 
commercial mobile services" and include an analysis of those conditions in a report. As I 
explained in a March 27 blog post, data in the 16th Report "Reconfirms the Reality of Wireless 
Innovation and Competition." This despite the FCC's declining to say whether or not the wireless 
market is "effectively competitive."  
 
The FCC also declined to include any serious assessment of intermodal competition in the 16th 
Report. It does cite the National Health Institute Survey's updated numbers on wireless-only 
households: "[A]pproximately 34.0 percent of all adults in the U.S. lived in wireless-only 

http://freestatefoundation.blogspot.com/2013/03/fcc-report-reconfirms-reality-of.html
http://freestatefoundation.blogspot.com/2013/03/fcc-report-reconfirms-reality-of.html
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 27.8 percent of all adults in the second 
half of 2010 and 22.9 percent in the second half of 2009." Technologies for blending and 
combing usage across platforms are also briefly described. It suggests the substitutability of text 
messaging or other Internet-based messaging services for voice service. And it observes that 
"[i]n some cases mobile broadband networks are being used as a replacement for wireline last-
mile solutions, where location makes deployment of wireline facilities inefficient." But such 
observations are only cursory.  
 
The 16th Report's overall observations about intermodal competition  which should ultimately 
reflect the FCC's approach to the subject for communications policy purposes  are largely 
copied-and-pasted from the prior two reports. Consider first the 16th Report's executive 
summary statement on intermodal competition:  
 

The extent to which wireless broadband services can impose competitive 
discipline on wireline providers depends on many factors, including technologies, 
prices, consumer preferences, and the business strategies of providers that offer 
both wireless and wireline Internet access services.  Mobile wireless Internet 
access service could provide an alternative to wireline service for consumers who 
are willing to trade speed for mobility, as well as consumers who are relatively 
indifferent with regard to the attributes, performance, and pricing of mobile and 
fixed platforms. 
 

Interesting, if inconclusive. But that's hardly a new insight. Compare it with the 15th Wireless 
Competition Report's section on intermodal competition: 
 

For reasons first elaborated in the Fourteenth Report, it is still not yet clear 
whether mobile wireless Internet access services can substitute completely for 
fixed wireline Internet access technologies such as cable modem, DSL, or fiber. 

The extent to which mobile wireless services can impose some competitive 
discipline on wireline providers will depend on how technology, costs, and 
consumer preferences evolve, and on the business strategies of providers that 
offer both wireless and wireline Internet access services. Mobile wireless Internet 
access service could provide an attractive alternative to wireline offerings for 
consumers who are willing to trade off speed for mobility, and also consumers 
who are relatively indifferent with regard to the attributes, performance, and 
pricing of mobile and fixed platforms  Moreover, while mobile wireless service 
currently is not competitive with wireline for those consumers who value high 
speeds over other attributes, advances in wireless technologies, coupled with 
increases in the supply of spectrum, have the potential to make mobile wireless 
service a more viable competitor at higher data speeds at some future date. 
 

And the 14th Report:  
 

It is not yet clear whether mobile wireless Internet access services can substitute 
completely for fixed wireline Internet access technologies such as cable modem, 
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DSL, or fiber. The extent to which mobile wireless services can impose some 
competitive discipline on wireline providers will depend on how technology, 
costs, and consumer preferences evolve, and on the business strategies of 
providers that offer both wireless and wireline Internet access services. Mobile 
wireless Internet access service could provide an attractive alternative to wireline 
offerings for consumers who are willing to trade off speed for mobility, and also 
consumers who are relatively indifferent with regard to the attributes, 
performance, and pricing of mobile and fixed platforms. Moreover, while mobile 
wireless service currently is not competitive with wireline for those consumers 
who value high speeds over other attributes, advances in wireless technologies, 
coupled with increases in the supply of spectrum, have the potential to make 
mobile wireless service a more viable competitor at higher data speeds at some 
future date. 
 

Sounds familiar by now. Of course, the 16th Report's high-level pronouncements on what it 
considers the inconclusive impact of intermodal competition and wireless substitutability on 
consumer welfare aren't even original to the FCC's earlier Wireless Competition Reports. All of 
the above-cited passages ultimately cite to and largely repeat portions of a 2009 ex parte filing 
by the U.S. Department of Justice in the National Broadband Plan proceeding.  
 
For its part, the 14th Video Competition Report contained no section devoted specifically to 
intermodal competition. That report also fits a pattern of repeating inconclusive findings from 
prior occasions. Perhaps the closest it comes to discussing competition between new types of 
video services and established multichannel video programming distribution services, is the 
following passage:   
 

In the Comcast-NBCU Order, the Commission found that, while the amount of 
online viewing is growing, cord-cutting of traditional video programming service 
is relatively infrequent, and most consumers consider OVD service to be a 
complement to, rather than a substitute for, their MVPD service. While 
recognizing that the Internet has evolved into a powerful method of video content 
distribution, the Commission did not determine whether or not online video 
competes with MVPD services. Instead, the order concluded that, regardless of 
whether online video currently is a complement to or a substitute for MVPD 
service, it is potentially a substitute product. The state of the current market 
suggests no reason to revisit this conclusion for purposes of this Report. 
 

previously made still ring true. To the FCC's credit, the 16th Report simply states that 
"Intermodal Services are discussed" in the relevant section, thus dropping the 15th Report's 
claims that the FCC "regularly assess[es] whether services provided using other technologies, 
such as wireline, fixed wireless, and satellites, can or will place competitive pressure on mobile 
wireless service providers." But this only goes to show the FCC's apparent lack of interest in 
providing itself and the public with a better understanding of cross-platform competitive effects.  
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A Cord-Cutting, Cord-Shaving Multi-Homing Digital Communications Market 
 
Since 2009, the digital communications marketplace has undergone rapid growth and disruptive 
change. From a wireless-centric standpoint, this includes deployment of next-generation wireless 
broadband networks, improving home networking and public Wi-Fi options, dramatic spikes in 
smartphone adoption, introduction of tablet devices and Internet-connected e-readers, and 
explosive growth in mobile app stores. As next-generation broadband network deployment and 
the IP-transition continue, we should expect even more breakthroughs, including services like 
Broadcast LTE or VoLTE.  
 
Consumer behavior has likewise altered in response to dynamic changes in the market. Many 
voice consumers have "cut the cord" and eliminated their landlines to rely exclusively on 
wireless services. Economist Kevin Caves provided important insights in this regard in a study 
published in Telecommunications Policy in December 2011 titled "Quantifying price-driven 
wireless substitution in telephony." In particular: 
 

Our results provide evidence that wireline and wireless voice service are 
economic substitutes, and indicate that changes in relative prices drive 
economically significant intermodal substitution. Specifically, we estimate that a 
one percent decrease in the price of wireless service leads to a decline in the 
demand for traditional wireline service of approximately 1.22 - 1.28 percent. 

 
As Caves' study pointed out, "[t]he household surveys upon which so much prior research has 
relied are now a decade old." Conclusions in Caves' study were based on data through 2009, 
when only 24.5% of households were estimated by the CDC survey on wireless substitution to be 
wireless-only. The latest CDC survey on wireless substitution indicates that "[m]ore than one-
third of American homes (35.8%) had only wireless telephones (also known as cellular 
telephones, cell phones, or mobile phones) during the first half of 2012 an increase of 1.8 
percentage points since the second half of 2011." This number of wireless-only households 
constitutes another increase year-over-year increase, not to mention exceeding levels cited in the 
16th Report. By relying on updated data, there is reason to conclude that future analyses of 
wireless substitutability would reveal stronger economic evidence of intermodal competition.  
 
Meanwhile, consumers are increasingly accessing apps and other services from different 
platforms and devices. Those who have both mobile data subscriptions and wireline broadband 
service are effectively "multi-homing" consumers who can allocate their media consumption 
among different platforms. Professor Christopher Yoo, a member of Free State Foundation's 
Board of Academic Advisors, has explored what he calls "the myth of the one screen," which 
assumes consumers will rely on a single Internet connection for services. In his book, The 
Dynamic Internet, Prof. Yoo describes the tendency for users to "multi-home" or subscribe to 
more than one connection. Maintenance of more than one connection could potentially restrict 
any market power one broadband service provider could exercise against consumers. At the same 
time, multi-homing can allow consumers to use different applications on whichever respective 
platform's design characteristics provide optimal support. 
 

http://www.sciencedirect.com/science/article/pii/S0308596111001388
http://www.sciencedirect.com/science/article/pii/S0308596111001388
http://www.cdc.gov/nchs/data/nhis/earlyrelease/wireless201212.PDF
http://www.amazon.com/Dynamic-Internet-Technology-Businesses-Transforming/dp/0844772275/ref=sr_1_1?s=books&ie=UTF8&qid=1367259815&sr=1-1&keywords=yoo+the+dynamic+internet
http://www.amazon.com/Dynamic-Internet-Technology-Businesses-Transforming/dp/0844772275/ref=sr_1_1?s=books&ie=UTF8&qid=1367259815&sr=1-1&keywords=yoo+the+dynamic+internet
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As comScore's "U.S. Digital Future in Focus 2013" white paper puts it, "[w]ith smartphones and 
tablets completely reshaping the way we connect with content and experience media, audiences 
are fragmenting even further and attention is getting shared across platforms." By relying on the 
capabilities offered by fixed wireless, consumers of video services can now access content 
through laptops or tablets, enjoying a "multi-screening" experience. 
 
Caves' study cited empirical research published by other scholars in 2004 that separately 
analyzed wireless usage-substitution and access-substitution. In the case of video consumer 
trends, one type of usage-substitution is frequently referred to as "cord-shaving." Management 
consulting firm Altman Vilandrie & Co. released a survey in early 2012, finding that some 20 
percent of video consumers in 2011 chose to "shave" or spend less money on cable video 
services compared to the year before, apparently increasing their usage of online video services. 
Cord-cutting for consumers who still want access to video services is certainly possible, enabled 
by over-the-air TV broadcast and wireless options. But instances of actual cord-cutting appear to 
be uncommon when it comes to video services. Cord-shaving and multi-homing therefore appear 
to be increasingly characteristic of the video consumers' experience. 
 
F C C Reports Need to Take Intermodal Competition Seriously 
 
The digital communications market is fast-changing. And prima facie evidence of substitutability 
and cross-platform competition exists in the form of consumer trends like cord-cutting for voice 
services and cord-shaving for video services. Accordingly, a more searching assessment is 
required. Repetition of boilerplate will hardly suffice. 
 
Scattered among a small handful of FCC notices and orders are passing acknowledgments that 
wireless services compete with wireline. And recent iterations of the FCC's Wireless and Video 
Competition Reports have expanded in scope to describe new services, products, and consumer 
trends. Yet, there is no concrete evidence that the FCC's communications policy is in any way 
informed by wireless or online substitutability or competition.  
 
In this respect, the FCC would do well to seriously consider the refreshing observations on 
wireless substitutability of Commissioner Robert McDowell (recently departed from the FCC). 
During a panel on "The Right Regulatory Approaches for Wireline and Wireless Broadband 
Providers" at the Free State Foundation's Fifth Annual Conference, Commissioner McDowell 
remarked: 
 

Consumers are telling us that wireless broadband is a substitute  not in every 
case, not for every market. But it is a substitute. The fastest growing segment of 
the broadband market is wireless, with the vast majority of consumers having a 
choice of at least four wireless broadband providers. And that number will 
increase as we see the build out of LTE continue. 

 
Future FCC annual reports should include more detailed intermodal competition assessments. 
More rigorous, empirical analyses should be attempted to take stock of the marketplace 

http://www.comscore.com/Insights/Presentations_and_Whitepapers/2013/2013_US_Digital_Future_in_Focus
http://www.pcmag.com/article2/0,2817,2401942,00.asp
http://www.multichannel.com/blogs/bit-rate/cord-cutting-wishing-doesnt-make-it-so
http://www.multichannel.com/blogs/bit-rate/cord-cutting-wishing-doesnt-make-it-so
https://www.youtube.com/watch?v=G8VXe99aC60
https://www.youtube.com/watch?v=G8VXe99aC60
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developments we are witnessing and the likely impact of substitutability and cross-platform 
rivalry on consumer welfare.  
 
The FCC already has all the power it needs to improve understanding of cross-platform 
competition on consumer welfare and to apply that understanding to its regulatory activities. But 
the agency's pattern of reluctance to inquire into intermodal competition's competitive effects 
makes the case for Congressional action. 
 
Reconsidering Modest Reform to F C C Competition Reporting 
 
Legislation considered in the last Congress would have combined and streamlined eight different 
FCC reports into a unified and comprehensive bi-annual report. The FCC Consolidated Reform 
Act (H.R. 3310/S. 1780) would direct the FCC to: 
 

assess the state of competition in the communications marketplace, including 
competition to deliver voice, video, audio, and data services among providers of 
telecommunications, providers of commercial mobile service (as defined in 
section 332), multichannel video programming distributors (as defined in section 
602), broadcast stations, providers of satellite communications, Internet service 
providers, and other providers of communications services. 

 
This legislation would expressly require the FCC's assessment to:  
 

consider all forms of competition, including the effect of intermodal competition, 
facilities-based competition, and competition from new and emergent 
communications services, including the provision of content and communications 
using the Internet. 
 

The U.S. House of Representatives passed H.R. 3310 on a voice vote. But the Senate version 
was never voted on.  
 
The FCC Consolidated Reform Act Reform is ripe for reintroduction. The case should continue 
to be made for replacement of the Communications Act with a new framework fit for the digital 
age. But we should welcome modest reform legislation to ensure better competition assessments 
that include the competitive effects of substitutes and cross-platform rivalry.  
 
Combining disparate competition reports would structurally conduce to intermodal competition 
assessments. It should come as no surprise if the current system of separate FCC reporting on 
specific services results in largely silo-like analyses. That is what current law all but invites. A 
more comprehensive approach to digital age communications services  combined with a 
specific directive regarding intermodal competition assessment  could offer a better perspective 
on the competitive state of voice, video, audio, and data services as well as the substitutability of 
wireline, wireless, satellite, and other platforms. It could even shed light on the unnecessary and 
outdated regulatory burdens that now saddle communications services on a variety of platforms. 
Combined FCC reporting could also reduce the administrative burdens.    

http://www.gpo.gov/fdsys/pkg/BILLS-112hr3310eh/pdf/BILLS-112hr3310eh.pdf
http://www.gpo.gov/fdsys/pkg/BILLS-112hr3310eh/pdf/BILLS-112hr3310eh.pdf
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Conclusion 
 
In the digital age, video, voice, and other advanced communications services are increasingly 
characterized by cross-platform convergence and competition. Intermodal competition benefits 
consumers by offering a broader variety of product and service choices, in some cases putting 
downward pressure on prices. Where substitute services and alternative platforms exist, the 
resulting market competition makes reductions in legacy regulations the proper public policy 
response. The FCC has tools to recalibrate its regulatory policies to more competitive conditions, 
through forbearance or elimination of old rules through its biennial review process.  
 
Regulation that has outlived the market conditions upon which it was based can become a drag 
on existing providers. This can include limiting marketplace freedom to meet changing consumer 
demands or imposing unnecessary administrative compliance costs. But unjustifiable disregard 
for such competition preserves the regulatory status quo. And it furthers a disconnect between 
regulatory policy based on uncompetitive competitions and actual market conditions where 
competition prevails.  
 
The 16th Wireless Competition Report provides perhaps the latest example of the FCC's apparent 
disinterest in consumer welfare dynamics of wireless versus wireline competition. Likewise, the 
FCC's 14th Video Competition Report, lacking a hard look at increasingly common cross-
platform competitive effects, contained few meaningful insights to inform regulatory policy.    
 
The FCC needs to take a more rigorous and empirical approach to intermodal competition. 
It has ample authority to do so. Yet, the agency's apparent reluctance to apply intermodal 
competition insights in its regulatory policymaking suggests the need for a Congressional 
response. One modest reform proposal would be to require a single FCC report on the 
communications market that seriously assesses intermodal competition. A unified competition 
report would be better suited to capturing the competitive effects of substitutes and cross-
platform rivalry that should be essential to informing digital age communications policy.  
 
* Seth L . Cooper is a Research F ellow of the F ree State Foundation, a non-profit, 
nonpartisan  free market-oriented think tank located in Rockville, Maryland.  
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