
July 3, 2013 

VIA ELECTRONIC FILING 

Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th Street, S.W.  
Washington, D.C.  20554 
 
 Re: Revision of the Commission’s Program Access Rules, MB Docket No. 12-68 

Dear Ms. Dortch: 

On July 1, 2013, Margaret Tobey, Vice President of Regulatory Affairs, NBCUniversal Media, LLC 
(“NBCUniversal”), and the undersigned met with Michelle Carey, Mary Beth Murphy, Nancy Murphy, 
Steven Broeckaert, and Kathy Berthot from the Media Bureau and Susan Aaron from the Office of 
General Counsel to discuss the above-captioned proceeding.  Ms. Tobey and I reviewed material 
presented in the Comments and Reply Comments filed by Comcast Corporation and NBCUniversal on 
December 14, 2012, and January 14, 2013, respectively, especially pp. 3-5 and 17-24 of the former and 
pp. 1-3 and 7-9 of the latter.  Among the points covered were the following: 

New Program Access Rules Are Unnecessary in Light of Dramatic Marketplace Changes Over the 
Last 20 Years.  Given the vast increase in competition throughout the video marketplace, and the sharp 
reduction in vertical integration between cable operators and video programmers, program access 
regulation should be curtailed, not expanded. 

It would be senseless and marketplace-distorting to single out cable-affiliated programmers for new 
restrictions when all evidence points to a well-functioning marketplace in which willing sellers and 
willing buyers routinely reach agreement to bring vast amounts of video programming to viewers.  
That is especially true given that ACA’s complaints apply to the costs and pricing practices for video 
programming generally, not just vertically integrated programming.  Indeed, the vast majority of ACA 
members do not even compete with any of the cable companies that own programming networks (in 
contrast to the DBS companies for whose benefit the program access rules were written 20 years ago) 
because most ACA members own systems in markets that do not overlap the markets served by 
vertically integrated cable companies.  And, to the extent the Commission has concerns about potential 
program access issues due to the combination of Comcast and NBCUniversal, it already accounted for 
that potential in the conditions adopted in the Comcast-NBCUniversal Order.   
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NCTC Is Successfully Negotiating Agreements with NBCUniversal and Other Programmers under the 
Existing Program Access Framework.  The marketplace is working as it should:  Late last year, NCTC 
and NBCUniversal successfully concluded negotiations and entered into a multi-year programming 
agreement – without resorting to the arbitration opportunity afforded by the Comcast-NBCUniversal 
Order condition.  NBCUniversal and other vertically integrated programmers are perfectly willing to 
work with NCTC as it currently operates.  But, in so doing, they are dealing with an entity that has 
purposefully structured its operations in a manner that does not leave it eligible to bring program 
access complaints.  (Its members can, but it cannot.)  NBCUniversal’s decision to accommodate 
NCTC’s and its members’ chosen method of operation provides no justification for changing the rules 
to expose programmers to expanded litigation risks.  While ACA may want NCTC to have increased 
leverage in programming negotiations, there is no evidence of a problem that warrants such regulatory 
action. 

The FCC Should Continue to Require Buying Groups to Meet the Same Liability Requirements as 
MVPDs in Order to Have Standing to Bring a Complaint.  The Commission has rightly required that 
buying groups that want to obtain the benefits of the program access rules must assume corresponding 
liability obligations and has afforded them three different ways in which to do so.  While 
NBCUniversal has entered into agreements with an entity that did comply with the existing buying 
group rules, NCTC has chosen not to operate under any of those options. 

A buying group should not have standing to file a complaint when it can simply walk away from a 
contract without assuming liability for its members or even binding its members to the contract.  ACA 
has provided no evidence, or even a theory, as to why the current rules are insufficient, except to say 
that the rules do not match NCTC’s preferred business practice.  Moreover, it would put programmers 
at a severe disadvantage to have to defend themselves against program access complaints filed by a 
buying group in such circumstances, because the programmer would have no idea of the identity(ies) 
of the affected member(s) or the market(s) affected.   

The elemental notion that an agent must bind its principals also is reflected in the FCC’s most recent 
consideration of this issue – i.e., the Comcast-NBCUniversal Order conditions.  There, the 
Commission required that, if a bargaining agent submits a dispute to arbitration, it must declare which 
MVPDs it represents, and those MVPDs will be bound by the final offer chosen by the arbitrator.  See 
App. A, § VII.D.  Here, in contrast, ACA wants a buying cooperative like NCTC to be able to bring a 
complaint without declaring which MVPDs it represents and without the ability to bind any MVPDs to 
the terms of a master agreement. 

ACA’s Proposal that the FCC Adopt a Rate Schedule or Other “Comparability” Requirements Based 
on Potential, Rather than Actual, Subscribers Is Not Justifiable.  The Commission has previously 
rejected a proposal to require rate cards as part of the program access rules, on the ground that this 
would impose an excessive constraint on programmers, and there is no reason to revisit that 
determination now.  In any event, if NCTC wishes to avail itself of the program access rules, it can 
cure its own ills by providing the programmer with specific commitments regarding the number of 
subscribers it can deliver under a master agreement.  As reflected in the attached article, NCTC’s 
former President and CEO revealed that “Programmers routinely lament that the real differentiating 
factor of [NCTC] is that we don’t make subscriber commitments….  Actually, they’ll say we can’t 
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make subscriber commitments, but that’s not true—we can; we’ve chosen not to” (emphasis added).  
He further stated that programmers have advised NCTC that “if you can find a way to truly provide us 
committed volume we would be happy to provide terms and conditions that reflect that,” and he 
labeled that approach a “clear win-win” solution.  In contrast, ACA’s proposal here would effectively 
award NCTC more bargaining power without giving programmers the corresponding benefit of assured 
distribution to a specified number of subscribers. 

The FCC Should Reject “Safe Harbor” Proposals Regarding what Entities Can Participate in a 
Master Agreement.  ACA has not pointed to any evidence of inability on the part of NCTC members to 
participate in master agreements with any programmers, much less a need for a safe harbor rule 
applicable only to NCTC’s dealings with cable-affiliated programmers. 

The buying group rules were established to ensure that small MVPDs would be protected.  In the 
business review letter cited by AMC, NCTC is quoted as having represented to the Department of 
Justice that its members serve from 100 to 190,000 subscribers, with a mean size of 2,000 subscribers 
and a median of 350 subscribers.  But ACA is now trying to expand the class of MVPDs that are 
entitled to participate in a buying group to include those with up to three million subscribers (excluding 
only the nine largest MVPDs in the country), and Cox is trying to raise this to six million (which would 
include 6 of the 10 largest MVPDs).  This would take the rules far from their intended purpose. 

A three-million subscriber safe harbor is simply too high.  In NBCUniversal’s experience, MVPDs 
with three million subscribers – or even half that number, as the FCC found sufficient in the Comcast-
NBCUniversal Order – have routinely negotiated independently from buying groups, and they have 
proved themselves to be perfectly capable of negotiating successfully on their own.  (NBCUniversal 
and Cablevision jointly announced a multi-year deal for cable and broadcast programming last 
November, again with no need for arbitration.)  If a programmer and a buying group both voluntarily 
agree to the inclusion of a larger MVPD in a particular contract, that is perfectly acceptable, but there 
is no reason for the agency to force any programmers – much less an artificially segregated subset of 
programmers – to agree to this. 

Finally, in response to a question, we said that (as the Sunset Order explicitly recognizes) the First 
Amendment imposes additional constraints on Commission regulation in this area.  The Supreme 
Court has held that “[C]able programmers and cable operators engage in and transmit speech, and they 
are entitled to the protection of the speech and press provisions of the First Amendment.”  E.g., Turner 
Broadcasting System, Inc. v. FCC, 512 U.S. 622, 636 (1994) (citation omitted).  Although the state of 
the record on factual and policy issues provides more than enough reason to dissuade the Commission 
from adopting new buying group rules, First Amendment considerations also counsel against 
expanding the government’s role in supervising relationships between cable programmers and cable 
operators, and weakening the ability of programmers to manage rationally the business relations and 
economics that enable the creation of news and entertainment programming.
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Please let us know if you have any questions. 

   Sincerely, 
 
   /s/ James L. Casserly 
   James L. Casserly 
   Counsel for Comcast Corporation 
  
cc:  Michelle Carey 
 Mary Beth Murphy 
 Nancy Murphy  
 Steven Broeckaert  
 Kathy Berthot 
 Susan Aaron 
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