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I. INTRODUCTION. 

The Federal Communications Commission (“FCC”) should deny the June 4, 2013, 

Petition for Special Relief filed by Comcast Cable Communications, LLC (“Comcast”) 

concerning Gloucester, Massachusetts.
1
  Comcast’s methodology supporting the Petition yields 

an inaccurate direct broadcast satellite (“DBS”) provider penetration rate, and as a result 

Comcast does not meet the second prong of the FCC’s “Competing Provider Test.”
2
  

Accordingly, the FCC should deny the Petition, or, at the very least, require Comcast to submit 

more accurate data prior to considering the Petition.  The Massachusetts Department of 

Telecommunications and Cable (“MDTC”) files this Opposition to the Petition pursuant to 

                                                           
1
  In the Matter of Comcast Cable Commc’ns, LLC Petition for Determination of Effective Competition in 

Gloucester, Mass., MB 13-142, CSR-8800-E, Petition for Special Relief (filed June 4, 2013) (“Petition”). 
2
  See 47 C.F.R. § 76.905(b)(2). 
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section 76.7 of the FCC’s rules and in its capacity as regulator of cable rates in the 

Commonwealth of Massachusetts.
3
 

II. THE FCC SHOULD DENY THE PETITION BECAUSE COMCAST DOES NOT 

MEET THE SECOND PRONG OF THE COMPETING PROVIDER TEST. 

 

The methodology used by Comcast in support of the Petition produces an artificially 

inflated DBS provider penetration rate in Gloucester.  Accordingly, the FCC should deny the 

Petition, or at least refrain from acting upon it until Comcast provides an accurately calculated 

DBS provider penetration rate. 

Under its Competing Provider Test, the FCC may determine that a cable operator is 

subject to effective competition if the operator can establish that a franchise area is: 

(i) [s]erved by at least two unaffiliated multichannel video programming 

distributors each of which offers comparable programming to at least 50 

percent of the households in the franchise area; and 

(ii) the number of households subscribing to multichannel video programming 

other than the largest multichannel video programming distributor exceeds 

15 percent of the households in the franchise area.
4
  

Comcast argues that it meets the Competing Provider Test in Gloucester based upon the presence 

of two DBS providers—DirecTV, Inc. and Dish Network, Corp. (“DBS providers”).
5
 

However, Comcast’s calculation under the Competing Provider Test produced an 

artificially inflated DBS provider penetration rate in Gloucester, meaning that Comcast has not 

established that the DBS providers have a sufficiently high level of subscribership in Gloucester 

                                                           
3
  The MDTC “is the certified ‘franchising authority’ for regulating basic service tier rates and associated 

equipment costs in Massachusetts.”  207 C.M.R. § 6.02; see also MASS. GEN. LAWS ch. 166A, §§ 2A, 15 

(establishing the MDTC’s authority to regulate cable rates).  Also, the MDTC regulates 

telecommunications and cable services within the Commonwealth of Massachusetts and represents the 

Commonwealth before the FCC.  MASS. GEN. LAWS ch. 25C, § 1; MASS. GEN. LAWS ch. 166A, § 16. 
4
  47 C.F.R. §§ 76.905(b)(2)(i)–(ii).  The MDTC reiterates that regulatory relief on account of “effective 

competition” does not produce the intended result of basic service rates being held in check.  See, e.g., In 

the Matter of Charter Commc’ns, Inc. Petition for Determination of Effective Competition in 46 Local 

Franchise Areas, CSR-8558-E, et al., MDTC Opposition to Charter’s Petition at 4 n.12 (filed Feb. 15, 

2012) (“MDTC 2012 Charter Opposition”). 
5
  Petition at 2. 
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to meet the second prong of the Competing Provider Test.
6
  Comcast collected and calculated its 

data using the same methodology used in other effective competition petitions—a methodology 

that the MDTC previously argued is inaccurate.
7
  Specifically, Comcast included DBS 

subscribers in its penetration calculations whose housing units do not qualify as “households,” 

potentially skewing the DBS provider penetration rate in Gloucester upward, potentially in 

excess of the 15 percent statutory threshold.
8
  As the MDTC stated previously, the FCC should 

not rely upon data calculated in this matter to render an effective competition decision.
9
 

Comcast states that it obtained DBS subscribership data from the Satellite Broadcasting 

and Communication Association (“SBCA”).
10

  Comcast took the number of DBS subscribers in 

Gloucester as a numerator (“statutory numerator”), divided it by the number of “households” in 

Gloucester (“statutory denominator”), and the result, according to Comcast, is the DBS 

providers’ penetration rate in Gloucester.
11

  In these calculations, however, Comcast included 

DBS subscribers in its statutory numerator whose housing units do not qualify as “households” 

and thus were not included in Comcast’s statutory denominator.
12

  This results in an artificially 

inflated DBS provider penetration rate.
13

   

                                                           
6
  The MDTC does not dispute Comcast’s claim that the DBS providers meet the requirement of 47 C.F.R. 

§ 76.906(b)(2)(i). 
7
  See, e.g., In the Matter of Charter Commc’ns, Inc. Petition for Determination of Effective Competition in 

Boylston, MA, et al., CSR-8763-E, et al., MDTC Opposition to Charter’s Petition at 5–7 (filed Feb. 11, 

2013) (“MDTC 2013 Charter Opposition”); In the Matter of Petition of the City of Boston, Mass. For 

Recertification to Regulate the Basic Cable Serv. Rates of Comcast Cable Commc’ns, LLC (CUID 

MA0182), CSR 8488-R, MDTC Opposition to Comcast’s Petition at 3–5 (filed May 30, 2012) (“MDTC 

Comcast Opposition”); MDTC 2012 Charter Opposition at 6–8.  At the time of this filing, the FCC has not 

issued a ruling in any of these proceedings. 
8
  See infra notes 14-15 and accompanying text. 

9
  See, e.g., MDTC 2013 Charter Opposition at 5; MDTC Comcast Opposition at 3; MDTC 2012 Charter 

Opposition at 6. 
10

  Petition at 6. 
11

  Id. at 6-7. 
12

  See infra notes 14-15 and accompanying text. 
13

  See, e.g., MDTC 2012 Charter Opposition at 8 (explaining in full the inadequacies of such a methodology). 
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According to the SBCA’s methodology, which does not exclude DBS subscriptions in 

seasonal homes, vacation homes, and temporary homes, Comcast included DBS subscriptions in 

these types of housing units in its statutory numerator.
14

  These inclusions are problematic 

because those types of housing units do not qualify as “households” under the FCC’s 

definition.
15

  The result is that while Comcast included these DBS subscriptions in its statutory 

numerator, Comcast did not include those subscriptions’ housing units in its statutory 

denominator.  This calculation overstates the DBS provider penetration rate. 

This concern is particularly pronounced in a community like Gloucester, where seasonal 

and vacation homes are prevalent.
16

  Comcast asserts that Gloucester has 2,050 DBS subscribers 

and 12,486 households, resulting in a DBS provider penetration rate of 16.42 percent.
17

  The 

MDTC acknowledges that it is unlikely that all of the seasonal housing units in Gloucester are 

DBS subscribers.  However, assuming that seasonal residents subscribe to the DBS providers at 

about the same rate as the overall population of Gloucester, using Comcast’s 16.42 percent DBS 

provider penetration rate in Gloucester, this would translate to approximately 211 seasonal DBS 

subscribers (.1642*1,287 seasonal housing units).
18

  Subtracting these 211 subscribers from 

Comcast’s statutory numerator decreases the DBS provider penetration rate in Gloucester to 

14.73 percent (1,839/12,486), below the statutory threshold.
19

  The FCC should scrutinize 

                                                           
14

  See Petition at Exhibit 4. 
15

  In the Matter of Time Warner Entm’t-Advance/Newhouse P’ship Petition for Determination of Effective 

Competition in Wilson, N.C., CSR-7199-E, Memorandum Opinion & Order, ¶ 20 (rel. Mar. 16, 2011) 

(stating that that “households” do not include “college or university dormitories, seasonal or vacation 

homes, or nursing homes and similar assisted living facilities.”) (citations omitted). 
16

  See Exhibit 1 (indicating that there are 1,287 seasonal homes in Gloucester, representing approximately 

nine percent of Gloucester’s total housing units). 
17

  Petition at Exhibit 6. 
18

  See id. 
19

  See 47 C.F.R. § 76.905(b)(2). 
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closely Comcast’s data, rather than accepting them at face value, before ruling on a Petition that 

is based upon an internally inconsistent calculation. 

III. CONCLUSION. 

The FCC should deny the Petition, or at a minimum take no action until it receives 

further information to support a conclusion that Comcast has met the Competing Provider Test.  

While the data Comcast submitted show, at first glance, that DBS provider subscribership is 

above the 15 percent threshold, Comcast included at least some households in the statutory 

numerator without including their housing units in its statutory denominator, causing the DBS 

provider penetration rate to appear higher than it actually is.  As a result, the MDTC respectfully 

requests that the FCC deny the Petition, at least until Comcast provides data that accurately 

reflect the DBS provider penetration rate in Gloucester. 
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