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COMMENTS OF COMMUNICATION INNOVATORS

Communication Innovators (“CI*¥yespectfully submits these comments in response to
the June 25, 2013 Public Notice issued by the Qoesand Governmental Affairs Bureau
(“Bureau”) in the above-captioned proceedfnghich seeks comment on a Petition for
Expedited Declaratory Ruling (“Petition”) filed B§ouMail, Inc. (“YouMail”).? In the Petition,
YouMail asks the Federal Communications Commis§iGommission”) to,inter alia, clarify
the meaning of “automatic telephone dialing syst€mttodialer”) under the Telephone
Consumer Protection Act (“TCPA"and the Commission’s TCPA rulgs Specifically,

YouMail urges the Commission to limit the definniof the term “autodialer” to “only

! Communication Innovators (“CI”) is a 501(c)(4) titan of technology companies that seeks to
maximize the pace of telecommunications innovafiwrAmerican consumers and businesses. Cl works
to identify and support important telecommunicasiamovations and to provide policy leaders insight
into regulatory barriers that may limit their demetent and deployment. CI and its member techgolog
companies strongly endorse efforts by the PresideatCommission, and many in Congress to minimize
the burden imposed on innovators and entrepremguositdated, unnecessary, or inefficient regulation

2 Consumer and Governmental Affairs Bureau Seeksramhon Petition for Expedited Declaratory
Ruling from YouMail, Inc., CG Docket No. 02-27Bublic Notice, DA 13-1433 (rel. June 25, 2013).

% See YouMail, Inc. Petition for Expedited Declaratorylitig, CG Docket No. 02-278 (filed Apr. 19,
2013) (“YouMail Petition™).

* Telephone Consumer Protection Act of 1991, PuliOR-243, 105 Stat. 239odified at 47 U.S.C.
8§ 227.

®See47 C.F.R. § 64.120& seq.



equipment that has a current capacity to storgpandiuce telephone numbers to be called using
a random or sequential number generator — andiisritly being used for that purpose.”
As discussed below, the Commission should granttbuMail Petition and confirm that
the term “capacity” in the TCPA'’s autodialer defion refers only to @resent capacity or
current ability to store or produce, and dial, random or sequemtialbers, not to some
theoretical or future capacity. Thus, equipment #&chnologies can only qualify as autodialers
if, at the time of use, they can store or prodacel dial, random or sequential numbers without
first being technologically altered. Consistenthithe text of the TCPA, this clarification should
apply to all communications platforms, not justvimuMail’s “virtual receptionist” application.
Furthermore, to address fully the existing confasiegarding the definition of the term
“autodialer,” the Commission should also grant Gl&ition for Declaratory Ruling (“Cl
Petition”) regarding non-telemarketing use of petide dialers and confirm that the term
“autodialer” does not encompass all uses of pri@ictialers’
l. Equipment and Technologies Must Have the Present @acity or Current
Ability to Store or Produce, and Dial, Random or Squential Numbers to
Qualify as an “Autodialer” Under the TCPA
The TCPA prohibitsinter alia, the delivery of “autodialed” calls and text megsato

wireless telephone numbers absent an emergenbg ptior express consent” of the called

party? As explained below, the Commission should clafifgt this restriction only applies to

% YouMail Petition at 11.

" See Communication Innovators Petition for DeclaratBuling, CG Docket No. 02-278 (filed June 7,
2012) (“Cl Petition”) (seeking to eliminate confasiregarding the applicability of the TCPA to
predictive dialers, and asking the Commission &oifgl, consistent with the text of the TCPA and
Congressional intent, that predictive dialers tfiBt:are not used for telemarketing purposes; ahdq
not have the current ability to generate and diatlom or sequential numbers, are not autodialetsrun
the TCPA and the Commission’s TCPA rules).

8 See 47 U.S.C. § 227(b)(1)(A); 47 C.F.R. § 64.1200(g)é& also Rules and Regulations Implementing
the Telephone Consumer Protection Act of 1%&port and Order, 18 FCC Rcd 14014 q 165 (2003)
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equipment and technologies that have the “presgraaty” or “current ability” to store or
produce, and dial, random or sequential numbers.

The TCPA and the Commission’s TCPA rules defin@aatodialer as “equipment which
has the capacity (A) to store or produce telephmamebers to be called, using a random or
sequential number generator; and (B) to dial sushbers.® Under this definition, the phrase
“using a random or sequential number generator”ifiesd‘to store or produce telephone
numbers to be called.” In addition, the phrasediad such numbers” refers to dialing numbers
that have been randomly or sequentially storedadyced. Therefore, under the plain language
of the TCPA, equipment that does not “ha[ve] theacaty” to “store or produce,” and “dial,”
random or sequential numbers is excluded from éfimition of an autodialer.

“Capacity” is an ambiguous concept that is notrdiby the TCPA, and the
Commission has neither defined the term “capacity’ clarified its scopeThis ambiguity has
created significant confusion for companies andl&a@so skyrocketing class action litigation for
businesses and increased costs to consuthédiare than 500 TCPA cases have already been
filed in 2013, nearly double the number filed dgrthe same period in 2012. The ambiguity and
confusion have also curtailed the ability of compano offer new products and services that

consumers demand, such as YouMail’s virtual recest application. For example, YouMalil

(2003 TCPA R& Q") (concluding that the TCPA's restriction on autoddabind prerecorded or artificial
calls encompasses both voice calls and text messag&iding SMS); Rules and Regulations
Implementing the Controlling the Assault of Non4i8ivéd Pornography and Marketing Act of 2003;
Rules and Regulations Implementing the Telephomes@oer Protection Act of 1990rder, 19 FCC

Rcd 15927 1 17 (2004) (stating that “the TCPA gdlin on using automatic telephone dialing systems
to make calls to wireless numbers applies to teedsagese(g., phone-to-phone SMS), as well as voice
calls”); Rules and Regulations Implementing thespbbne Consumer Protection Act of 198éport

and Order, 27 FCC Rcd 1830 1 2 (2012) (requiring that conberih writing if the call is for
telemarketing purposes).

947 U.S.C. § 227(a)(1); 47 C.F.R. § 64.1200(f)(1).

9 see, e.g., Cl Petition at 10-16 (discussing the significaanfusion and unintended consequences of the
Commission’s TCPA autodialer decisions).



points out that this ongoing confusion has ledgdeing targeted in class action lawsuits
premised on the basis that its software servicat‘#mables sending of [an] optional text
confirming receipt of a caller’s voicemail messagean autodialet*

The Commission should clarify, as requested by YallMhat the definition of an
autodialer under the TCPA only includes equipmewt technologies that have the present
capacity or current ability to store or produced dral, random or sequential numbers without
additional modifications to the equipment or tedbgy. The plain English meaning of

"2 and YouMail's technology has no number-generatibitjties

“capacity” is “ability,
(sequential, random, or otherwise). In additibie, TCPA states that autodialers include only
equipment thatHas the capacity . . . to store or produce telephone numbers ttabled, using a
random or sequential number generator.” Congressige of the present tense “has the
capacity,” instead of the future tense “will halie tapacity,” is informative. Thus, equipment
and technologies only qualify as autodialersiithe time of use, they can store or produce, and
dial, random or sequential numbers without firshgeaechnologically altered. Equipment and
technologies meeting this standard would havefaadioning feature the capability to store or
produce, and dial, random or sequential numbergtandbility to use that functionality without
the installation or modification of the existingitseare or hardware.

The Commission should also confirm that equipmedttachnologies that merely have
the theoretical or future capacity — if alteredut bot the actual capability, to store or produce,

and dial, random or sequential numbers fall outte@eautodialer definition. The Commission

should not interpret “capacity” as encompassing@mceivable hardware or software

1 youMail Petition at i, 1.

12 Oxford English Dictionary (2012) (defining “capsgias “[tlhe power, ability, or faculty for anythg
in particular”).



modification to a device that would permit it torg or produce, and dial, numbers randomly or
in sequence. As YouMail explains, “any desktop patar or smart phone could be modified to
store telephone numbers to be called by a sequentizber generator and dial those
numbers.*3

The Commission must avoid taking an overly brogatagch to “capacity” or else “the
evolution of the definition of the term [autodidler . will come to encompass every type of
telephonic device in existence, thereby prevergimgpne from calling a cellular phone number
without express consent or except in an emergeliciich an unconstrained interpretation
would make the statutory term “capacity” superflsotMoreover, it could subject businesses
and consumers to TCPA litigation if they send d tagssage or even manually dial a voice call
to a wrong number, as such calls would be viewadade using an autodialer. Lawsuits against
YouMail and other companies like it underscore gy Commission needs to avoid any
unbounded, theoretical interpretation of capachAyn unbounded interpretation would also
prompt additional companies to seek declaratoingalwith the Commission on a case-by-case
basis as they get sued, imposing an unnecessaiyiattative burden on Commission staff.

To remain consistent with the statutory text of émallegislative intent behind the
TCPA, the Commission must also give meaning tqtirase “using a random or sequential
number generator® Therefore, any interpretation of the term “ausbeli” that would
encompass equipment and technologies that onlythaveresent capacity or current ability to
store and dial telephone numbers, without alsoireguthat a random or sequential number

generator be available for use (without technolalgicodifications) at the time of the call, would

13 YouMail Petition at 11.
¥4,
1®See47 U.S.C. § 227(a)(1).



be overly broad. Any clarification must also remeonsistent with the Commission’s
longstanding precedent that the autodialer regtrnictlearly” does not apply to “functions like
‘speed dialing,” ‘call forwarding,” and other seces “where numbers called are not generated
in a random or sequential fashioli.”Any approach that fails to give effect to thelsrents

would not only be contrary to law but extremelyrméul to consumers, as it would sweep in
nearly every type of modern communications devitduding smartphones and many software-
or cloud-based services where no “equipment” iadpeised, under the definition of

“autodialer.”

The Commission can also grant the YouMail Petitidnle continuing to prevent
telemarketing abuses. For example, if the Comonmsisi concerned about enabling new
unwanted automated telemarketing calls and texsages, it has ample authority to distinguish
between telemarketing and informational calls axd messages when it clarifies the meaning of
the term “capacity.” In fact, the Commission madgimilar distinction between telemarketing
and informational calls in thRobocall Report and Order'” and the recerioundBite
Declaratory Ruling.*® In addition, the TCPA has separate do-not-caitqutions built in to limit
unwanted telemarketing calls, including the natioagistry and company-specific do-not-call

lists.

' Rules and Regulations Implementing the Telephames@mer Protection Act of 199Report and
Order, 7 FCC Rcd 8752 1 47 (1992).

" see Rules and Regulations Implementing the Telephormes@uer Protection Act of 199Report and
Order, 27 FCC Rcd 1830 (2012)Robocall Report and Order™).

18 see Rules and Regulations Implementing the Telephormes@wer Protection Act of 1991, CG Docket
No. 02-278Declaratory Ruling, 27 FCC Rcd 15391 (rel. Nov. 29, 20125qtindBite Declaratory
Ruling”).



I. Any Clarification of the Term “Autodialer” Should A pply to All Technology
Platforms

The definition of the term “autodialer” in the TCRides not distinguish between voice
calling and text messaging or other platforms.tdad, it is only the specific capabilities of those
platforms, as well as how those capabilities aegluthat are relevant. Thus, consistent with the
TCPA, any clarification in response to the YouMgdtition should apply to all voice calling and
text messaging platforms that are used to maks oalileliver messages to wireless telephone
numbers, not just to YouMail’s virtual receptionggiplication.

The fact that YouMail's virtual receptionist apg@ton relies on text messages rather
than voice calls as the means of transmissiont$adrvice does not change the legal analysis
required under the TCPA. Like predictive dialefeuMail’s service relies on a list or database
of numbers to be reached. And, like predictivéetdsaused for informational calls, YouMail's
technology does not have the present capacityroemuability to store or produce, and dial,
random or sequential numbers.

1. The Commission Should Grant the CI Petition and Cofirm that the Term
“Autodialer” Does Not Encompass All Uses of Predigte Dialers

Cl supports the Commission’s efforts to addresstrdusion over the scope and
meaning of the TCPA’s autodialer restriction. he face of increasing instances of TCPA class
action litigation, it is important that the Commass clarify how the TCPA should be applied,
particularly before additional courts weigh in amdate a confusing and conflicting patchwork
of TCPA decisions.

As noted above, any Commission decision clarifgimgmeaning of the term
“autodialer” should apply to all technology platies. As demonstrated by the record developed

in response to the CI Petition, the ongoing cowiusegarding the definition of autodialer and



the applicability of the TCPA is discouraging inatien, diverting time and resources away
from consumer-facing operations, chilling critieaicount communications, and creating
substantial costs that are inevitably passed @onsumers. These problems are occurring for
users of many innovative technologies, includingre®f predictive dialers and text message-
based serviceS. The Cl Petition also highlights the numerous geahcircumstances that have
occurred since the Commission release@083 TCPA R&O, underscoring further the need for
clarification by the Commission.

V. Conclusion

For the foregoing reasons, the Commission showadtdghe YouMail Petition and

declare that “capacity” refers to a present cagawiicurrent ability to store or produce, and dial,
random or sequential numbers, regardless of thereontations platform being used.
Additionally, the Commission should grant the Ctiften regarding non-telemarketing use of

predictive dialers.

Respectfully submitted,
/s David Thomas

David Thomas

Executive Director
Communication Innovators
1341 G Street, NW

Suite 1100

Washington, DC 20005
(202) 585-0258

July 25, 2013

19 see, e.g., GroupMe, Inc. Petition for Expedited Declarat®yling and Clarification, CG Docket No.
02-278 (filed Mar. 1, 2012).



