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       July 31, 2013 
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Marlene Dortch 
Secretary 
Federal Communications Commission 
445 12th St., SW 
Washington, D.C. 20554 
 
 

Re:  Conexions LLC d/b/a Conexion Wireless Third Amended Compliance Plan, 
WC Docket Nos. 11-42, 09-197 

 
Dear Ms. Dortch: 
 
 Last month, Thomas Biddix submitted a “Third Amended Compliance Plan” on behalf of 
his company Conexions LLC d/b/a Conexion Wireless (Conexions).1  Mr. Biddix filed this 
amended compliance plan in support of Conexions’ pending application to become a Lifeline-
only eligible telecommunications carrier (ETC) in over a half-dozen states and in the District of 
Columbia.2   

 
Post-Lifeline Reform Order, a carrier seeking a Lifeline-only ETC designation must 

demonstrate that it is financially and technically capable of providing the supported Lifeline 
service in compliance with the Commission’s low-income program rules.3  The Commission 
explained that “[a]mong the relevant considerations for [demonstrating financial and technical 
capability] would be whether the applicant previously offered services to non-Lifeline 
consumers, how long it has been in business, whether the applicant intends to rely exclusively on 
USF disbursements to operate, whether the applicant receives or will receive revenue from other 
sources, and whether it has been subject to enforcement action or ETC revocation proceedings in 
                                                           
1 Conexions, LLC d/b/a Conexion Wireless Third Amended Compliance Plan, WC Docket Nos. 09-197, 
11-42 (filed June 13, 2013) (Third Amended Compliance Plan). 
 
2 See Petition for Limited Designation as an Eligible Telecommunications Carrier in the States of 
Alabama, Connecticut, Delaware, New Hampshire, North Carolina, New York, Tennessee, the 
Commonwealth of Virginia, and the District of Columbia, CC Docket No. 96-45 (filed Oct. 7, 2009).  
While Mr. Biddix does not reference this application in his compliance plan, we have no reason to believe 
that he is no longer seeking Lifeline-only designations in these eight states and in D.C.   
 
3 See Lifeline and Link Up Reform and Modernization et al., WC Docket No. 11-42 et al., Report and 
Order and Further Notice of Proposed Rulemaking, 27 FCC Rcd 6656, ¶ 387 (2012) (Lifeline Reform 
Order); 47 C.F.R. §§ 54.201(h), 54.202(a)(4). 



2 
 

any state.”  Lifeline Reform Order at ¶ 388.  In his Third Amended Compliance Plan, Mr. Biddix 
includes a discussion about how Conexions has the financial and technical capability to provide 
Lifeline-supported services.  Among other things, Mr. Biddix mentions his ownership of 
American Telecommunications Management Services, LLC (ATMS) and states that “[b]esides 
the ATMS matters in Louisiana and Florida discussed above, Conexions and Thomas Biddix are 
not aware of any other judicial or administrative proceedings, past or present, against the ATMS 
companies.”4  While it is unclear what the “ATMS matters in Louisiana and Florida” are because 
there is no discussion of such “matters” in the filing, AT&T attaches to this letter a copy of an 
Amended Complaint filed by one of its affiliates, BellSouth Telecommunications, LLC 
(BellSouth), against two of Mr. Biddix’s companies (BLC Management LLC and LifeConnex 
Telecom, LLC).  According to Mr. Biddix, ATMS is the holding company for these two entities.5  
Four state commissions (Kentucky, Mississippi, North Carolina, and Tennessee) have ordered 
these two Biddix-owned companies to pay BellSouth more than $34 million.  On May 9, 2013, 
the court clerk of the U.S. District Court Middle District of Florida, Orlando Division entered a 
notice of default against these companies and on July 25, 2013, BellSouth filed a Motion for 
Default Judgment.   

 
Please do not hesitate to contact me with any questions. 
 
      Sincerely,  
 
      /s/ Cathy Carpino 
      Cathy Carpino 

 
Attachment 
 
 
 
 
 
 
 
 
 
 
 
 
 
  

                                                           
4 Third Amended Compliance Plan at p. 30 of 47.  We note that the Third Amended Compliance Plan is 
not paginated. 
 
5 Id. at pp. 26-27 of 47. 
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JAN-8 2010
BEFORE THE MISS.PtJa.lu dERV

MISSISSIPPI PUBLIC SERVICE COMMISSION CCIMMISSid

In the Matter of: BellSouth )
Telecommunications, Inc. d/bla AT&T ) Docket No. 4 L
Southeast d/b/a AT&T Mississippi vs. BLC )
Management LLC d/b/a Angles )
Communications Solutions

AT&T MISSISSIPPPS COMPLAINT AND
PETITION FOR RELIEF

BellSouth Telecommunications, Inc. d/b/a AT&T Southeast d/bla AT&T Mississippi

("AT&T Mississippi"), pursuant to the Public Utilities Rules of Practice and Procedure of the

Mississippi Public Service Commission ('Commission") and Public Utilities Staff ("Staff")

("Rule"), including but not limited to Rule 6 and Rule 11 and Miss Code Ann. §77-1-53,

respectfully requests that the Commission open a docket for the purposes of: resolving billing

disputes between Defendant/Respondent BLC Management LLC d/bla Angles Communications

Solutions ("Angles") and AT&T Mississippi; determining the amount defendant Angles owes

AT&T Mississippi under the parties' interconnection agreement(s);' and requiring Angles to pay

that amount to AT&T Mississippi.

* In September 2009, AT&T Mississippi began applying a new methodology for
calculating the resale promotional credits it will provide Angles and other competitive local
exchange carriers ("CLECs") with regard to the cashback component of certain retail
promotional offerings. AT&T Mississippi is not seeking any amounts billed under this new
methodology in this Docket.
2 AT&T Mississippi is filing similar Complaints and Petitions against four other
competitive local exchange carriers with the Commission. Because of the commonality of the
issues set forth in Section IV of this Complaint and Petition with the issues set forth in Section
IV of those other four Complaints and Petitions, AT&T Mississippi intends to file a motion to
consolidate these five dockets for the purposes of resolving those common issues. AT&T
Mississippi will file that motion in each of these dockets after the Commission assigns docket
numbers to them.

* Electronic Copy * MS Public Service Commission * 2/12/2013 * MS Public Service Commission * Electronic Copy*
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I. BACKGROUND AND SUMMARY OF COMPLAINT AND PETITION

Angles owes AT&T Mississippi a past-due and unpaid balance for telecommunications

services AT&T Mississippi provided it for resale under the terms and conditions of applicable

interconnection agreement(s). As of November 9, 2009, this past-due and unpaid balance totals,

in the aggregate, more than $1.8 million in the State of Mississippi.3 To the extent that Angles

has disputed AT&T Mississippi's bills, AT&T Mississippi has denied those disputes as required

by its interconnection agreement(s) with Angles. Angles, however, has declined to pay AT&T

Mississippi the amounts associated with these denied disputes. A substantial amount of this

past-due and unpaid balance is the result of Angles' withholding payments to AT&T Mississippi

for one or both of the following reasons: (1) Angles erroneously asserts that AT&T Mississippi

cannot apply the resale discount approved by this Commission to the cashback component of

various promotional offers that AT&T Mississippi makes available for resale;" and (2) Angles

erroneously asserts that AT&T Mississippi's customer referral marketing promotions (such as

the "word-of-mouth" promotion) are subject to resale.

The interconnection agreement(s) between AT&T Mississippi and Angles provide that

disputes like these are to be resolved in the first instance by this Commission. AT&T

Mississippi, therefore, respectfully requests that the Commission resolve the outstanding

As of November 9, 2009, Angles' unpaid and past-due balance is over $5 million across
the nine southeastern states that comprised the former BellSouth's ILEC operating territory.
4 A more detailed description of Angles' assertions, and a brief explanation of why they
are erroneous, is set forth in Section IV below.
* For one-time "cash back" promotions, AT&T contends that resellers should receive less
than the face amount of the promotion minus the wholesale discount because such valuation does
not reflect the true economic value of the promotion on retail rates. Among other things, it does
not consider the redemption rate, the in-serve life of the subject customer, or the net present
value of a one-time upfront payment associated with the promotion. Recently, AT&T
implemented a new methodology aimed at providing the true economic value of the promotion to
resellers. Several resellers are challenging the methodology in other proceedings, but that issue
is not before the Commission in this docket because AT&T Mississippi is not seeking any
amounts billed under this new methodology in this docket.

2
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disputes, determine the amount that defendant Angles owes AT&T Mississippi under the parties'

interconnection agreement(s), and require Angles to pay that amount to AT&T Mississippi.

II. PARTIES

1. AT&T Mississippi is a corporation organized under the laws of the state of

Georgia. AT&T Mississippi is an incumbent local exchange carrier ("ILEC") as that term is

defined by federal law6and it is a "public utility" as that term is defined by state law.

2. The full name and address of the authorized representative for AT&T Mississippi

in this proceeding is:

Thomas B. Alexander
General Attorney-Mississippi
175 East Capitol Street
Suite 790, Landmark Center
Jackson, Mississippi 39201
(601) 961-1700
thomas.b.alexander@att.com

3. Defendant Angles is organized under the laws of the State of Tennessee. Angles

is a "public utility" as that term is defined by state law, and it is authorized to provide resold

local exchange telecommunications services within the State of Mississippi.

IIL ANGLES' BREACH OF ITS INTERCONNECTION AGREEMENT(S)

4. In 2004, AT&T Mississippi and Angles entered into a negotiated interconnection

agreement (the "Angles 2004 agreement") in which AT&T Mississippi agreed, among other

things, to offer various telecommunications services for resale to Angles at specified wholesale

rates and subject to specified terms and conditions. A copy of the Angles 2004 agreement is on a

CD attached hereto as Exhibit A.

6 See, e.g., 47 U.S.C. §251(h)(1)of the Federal Telecommunications Act of 1996 (the
"1996 Act").
7 See Miss. Code Ann. §77-3-3.
* AT&T will make copies of this CD available to the parties upon request.

3
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5. As of November 9, 2009, Angles owes a past due and unpaid balance to AT&T

Mississippi in the amount of $1,884,273.29(the "Past Due Balance"). The Past Due Balance

represents the amounts AT&T Mississippi billed Angles for telecommunications services

provided to Angles in Mississippi pursuant to the parties' interconnection agreement(s) less:

payments made by Angles; and credits provided by AT&T Mississippi to Angles in connection

with valid disputes and approved promotional credit requests submitted by Angles as of

November 9, 2009.

6. The Past Due Balance does not include any amounts related to disputes or

promotional credit requests submitted by Angles, but not yet reviewed by AT&T Mississippi.

7. To the extent that the Past Due Balance includes any charges on AT&T

Mississippi's invoices that Angles has disputed, AT&T Mississippi has denied those disputes as

required by its interconnection agreement(s) with Angles.

8. Defendant Angles has breached the Angles 2004 agreement by refusing to pay

amounts that are due and owing to AT&T under those Agreements.

IV. ANGLES' ERRONEOUS REASONS FOR NONPAYMENT

9. As noted above, a substantial amount of Angles' unpaid balance is the result of

Angles' withholding payments to AT&T Mississippi for one or both of the following reasons.

A. Application of the resale discount to the "cashback" component of promotional
offerings.

10. Angles asserts that AT&T Mississippi cannot apply the resale discount approved

by this Commission to the cashback component of various promotional offerings that AT&T

Mississippi makes available for resale. Assume, for example, AT&T Mississippi's retail

promotional offering provides a retail customer who purchases Telecommunications Service A

under certain conditions a coupon that can be redeemed for a $50 check. When Angles resells

that promotional offering to qualifying end users and submits to AT&T Mississippi an

4
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appropriate promotional credit request, AT&T Mississippi provides Angles a bill credit of

$42.13($50less the 15.75% resale discount established by this Commission). Angles, however,

erroneously contends that it is entitled to a bill credit for the full $50 "face value" of the

cashback amount.

11. There is no basis in logic or law for Angles' assertions. If AT&T Mississippi

were to reduce the retail price of a telecommunications service by $50 in a given month (say

from $200to $150),Angles would not receive the full $50"face value" of the reduction when it

purchased that service for resale. Instead, Angles would receive a $42.13 reduction - the $50

face value of the reduction less the 15.75% avoided cost discount established by the

Commission. Angles clearly should not receive a greater wholesale reduction merely because

the retail reduction takes the form of a "cashback" offer rather than a price reduction.

12. The 1996 Act expressly contemplates that when an incumbent LEC resells

services under §251(c)(4),"a State commission shall determine wholesale rates on the basis of

retail rates charged to subscribers for the telecommunications service requested, excluding the

portion thereof attributable to any marketing, billing, collection, and other costs that will be

avoided by the local exchange carrier." 47 U.S.C. § 252(c)(3). Using this "costs avoided"

standard, this Commission determined a state-wide percentage discount from the retail rate that

is used to determine the wholesale rate at which the incumbent LEC, such as AT&T Mississippi,

is to sell its services to CLECs for resale. Far from being inappropriate, subtracting the

When the retail price of the service was $200, Angles paid AT&T Mississippi $168.50
($200less the 15.75% resale discount) when it purchased the service for resale. When the retail
price of the service is reduced to $150,Angles pays AT&T Mississippi $126.37($150less the
15.75% resale discount) when it purchases the service for resale. In other words, a $50 reduction
in the retail price of the service results in a $42.13 reduction in the price Angles pays for the
service (from $168.50 to $126.37), which is the $50 "face value" of the reduction less the
15.75% resale discount.

5
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wholesale discount from the face value of the promotion is exactly what is contemplated by the

1996 Act.

B. Customer Referral Marketing Promotions.

13. Angles asserts that AT&T Mississippi's customer referral marketing promotions

(such as the "word-of-mouth" promotion) are subject to resale. Assume, for example, that

AT&T gives retail customers who qualify a $50 bill credit when they refer others who purchase

AT&T services. Angles contends that it is entitled to resell this customer referral marketing

promotion and that it therefore is entitled to a $50 bill credit when one of Angles' end users

refers others who purchase services from Angles.

14. Subject to certain conditions and limitations, AT&T Mississippi is required "to

offer for resale at wholesale rates any telecommunications service that lit}provides at retail to

subscribers who are not telecommunications carriers." 47 U.S.C. §251(c)(4)(A)(emphasis

added). Customer referral marketing promotions, however, are not telecommunications services

that are subject to resale obligations. An end user does not receive any benefit under these

promotions for purchasing telecommunications services from AT&T Mississippi. Instead, an

end user receives benefits under these promotions only if he or she successfully markets AT&T

Mississippi's services to others who then purchase services from AT&T Mississippi. Angles

obviously is free to give similar benefits to its end users who successfully market its services to

others, but it is not entitled to have AT&T Mississippi finance any such marketing programs that

Angles may employ.

15. The 1996 Act makes it clear that CLECs must finance their own marketing

programs when it directs State commissions to "determine wholesale rates on the basis of retail

rates charged to subscribers for the telecommunications service requested, excluding the portion

thereof attributable to any marketing . . . costs that will be avoided by the local exchange

6
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carrier " 47 U.S.C. §252(d)(3).Accordingly, the resale discount rate that this Commission

established (and that is incorporated in the Angles 2004 agreement) already excludes the costs of

customer referral marketing promotions like the "word of mouth" promotion. To go further and

also require AT&T Mississippi to give Angles additional promotional credits for these customer

referral marketing promotions would impermissibly force AT&T Mississippi to double-count its

marketing expenses -- first in the wholesale rate, and again in the promotional credit.

V. JURISDICTION

16. The Commission has jurisdictionto interpret and enforce the terms of the

interconnection agreement(s) at issue in this docket. The 1996 Act expressly authorizes state

commissions to mediate interconnection agreement negotiations,'° arbitrate interconnection

agreements," and approve or reject interconnection agreements.l2 In addition, the courts have

held that Section 252 of the 1996 Act implicitly authorizes state commissions to interpret and

enforce the interconnection agreements they approve.

VI. REQUEST FOR RELIEF

WHEREFORE, AT&T Mississippi respectfully requests that the Commission:

(1) Serve a copy of this Complaint and Petition upon Angles and require Angles to

answer the Complaint and Petition;

io 47 U.S.C. § 252(a)(2)
Id. §252(b)
Id. §252(e)
See, e.g., Bell Atl. Md, Inc. v. MCI WorldCom,Inc., 240 F.3d 279, 304 (4th Cir. 2001)

("The critical question is not whether State commission have authority to interpret and enforce
interconnection agreements - we believe they do"), vacated on other grounds in Verizon Md,
Inc. v. Pub. Serv. Comm'n of Md , 535 U.S. 65 (2002). See also Core Commc'ns v. Verizon
Pennsylvania, Inc., 493 F.3d 333, 342 n.7 (3rd Cir. 2007) ( "[E]very federal appellate court to
consider the issue has determined or assumed that state commissions have authority to hear
interpretation and enforcement actions regarding approved interconnection agreements")

7

* Electronic Copy * MS Public Service Commission * 2/12/2013 * MS Public Service Commission * Electronic Copy*

Case 6:13-cv-00529-CEH-DAB   Document 13-6   Filed 04/16/13   Page 8 of 11 PageID 531



(2) Find that Angles has breached the Angles 2004 agreement by wrongfully

withholding amounts due and payable to AT&T Mississippi for services provided in accordance

with the parties' interconnection agreement(s);

(3) Find that AT&T Mississippi has been financially harmed as a direct result of

Angles' breach;

(4) Find that Angles is liable to AT&T Mississippi for all amounts wrongfully

withheld by it, including without limitation late payment charges and interest;

(5) Require Angles to pay AT&T Mississippi all amounts wrongfully withheld by it,

including without limitation late payment charges and interest; and

(6) Grant AT&T Mississippi such additional relief as the Commission may deem just

and proper.

Respectfully submitted this day of January, 2010.

AT&T MISSISSIPPI

THOMAS B. ALEXANDER
General Attorney-Mississippi
Suite 790, Landmark Center
175 E. Capitol Street
Jackson, Mississippi 39201
Phone: (601) 961-1700
thomas.b.alexander@att.com

8
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VERIFICATION

STATE OF MISSISSIPPI

COUNTY OF HINDS

PERSONALLY APPEARED before me, the undersigned authority, William C. Harris,

the Executive Director-Public Policy for BellSouth Telecommunications, Inc. d/b/a AT&T

Mississippi, who, after being duly sworn, deposes and says that he has reviewed the above and

foregoing Complaint for and on behalf of BellSouth Telecommunications, Inc. d/b/a AT&T

Southeast d/bla AT&T Mississippi, and that the statements contained in the Complaint are true

and correct to the best of his knowledge, information, and belief.

William C. Harris

SWORN TO AND SUBSCRIBED before me on this the day of January, 2010.

Notary Public

My Commission Expires:

MARGARETLACKSTROUD
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CERTIFICATE OF SERVICE

I, Thomas B. Alexander, attorney of record for BellSouth Telecommunications Inc.

d/b/a AT&T Southeast d/bla AT&T Mississippi hereby certify that I have this day caused to be

hand-delivered the original and twelve (12) copies of the above and foregoing Complaint to

Brian U. Ray, Executive Secretary of the Mississippi Public Service Commission, 2nd Floor,

Woolfolk Building, Jackson, Mississippi.

I further certify that I have this day hand-delivered or mailed by United States Mail,

postage prepaid, a copy of the Complaint to the following:

Katherine Collier
Attorney-Mississippi Public Service Commission2ndFloor, Woolfolk Building
Jackson, Mississippi 39201

George M. Fleming, Esq.
General Counsel-Mississippi Public Utilities Staff
3rd Floor, Woolfolk Building
Jackson, Mississippi 39201

Robert G. Waites
Executive Director-Mississippi Public Utilities Staff
3rd Floor, Woolfolk Building
Jackson, Mississippi 39201

Ms. Rachel Laquitara
BLC Management LLC
11121 Highway 70
Suite 202
Arlington, TN 38002

This the day of January, 2010.

Thomas B. Alexander

766635
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FitÆB
BEFORE THE FEB2 5 2010

MISSISSIPPI PUBLIC SERVICE COMMISSION
uiss-M Rvici

In the Matter of: BellSouth ) COMMISSION
Telecommunications, Inc., d/b/a AT&T )
Southeast d/b/a AT&T Mississippi vs. ) Docket No. 2010-AD-12
BLC Management LLC d/b/a Angles )
Communications Solutions )

ANSWER AND COUNTER-CLAIMS OF BLC MANAGEMENT LLC
DIBIA ANGLES COMMUNICATIONS SOLUTIONS

BLC Management LLC d/b/a Angles Communications Solutions ("Angles

Communications Solutions" or "Respondent") responds to the Complaint filed by BellSouth

Telecommunications, Inc., d/b/a AT&T Southeast d/b/a AT&T Mississippi ("AT&T")

concerning a billing dispute between the parties.

NARRATIVE SUMMARY

Angles Communications Solutions is a local exchange telephone company providing

service to approximately 27,000 subscribers in Mississippi, most of whom are low income,

residential customers. Angles Communications Solutions resells the services of AT&T. As a

reseller, Angles Communications Solutions is entitled under federal law to receive from AT&T

the same "cash back" credits and promotional discounts that AT&T gives to its own retail

customers. Those credits and discount are usually sufficient to offset, in large part, Angles

Communications Solutions' monthly bills from AT&T.

"AT&T's complaint implies that since Angles Communications Solutions pays little or nothing to AT&T each
month for the purchase of wholesale services, the Respondent must be behind on its bills. That implication is
incorrect. Angles Communications Solutions is currently up-to-date on its bills and regularly pays AT&T all
amount owed, less the promotional discounts and rebates owed by AT&T to Angles Communications Solutions.

Like a grocery shopper with a pocket full of coupons, Angles Communications Solutions primarily
purchases AT&T services which qualifj for rebates and discounts. The rebates are often larger than the wholesale
price of the service, Just as a shopper with coupons may purchase a cart full of goods for only a few dollars, the
Respondent may purchase wholesale services at very little net cost. This litigation is not about whether Angles
Communications Solutions pays its bills, but about the proper amount of those bills and whether AT&T is giving
Angles Communications Solutions the full amount of the discounts and rebates to which a reseller is entitled under
federal law. Footnote continued on next page ...
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AT&T is not entitled to any relief sought in its Complaint. To the contrary, AT&T owes

Angles Communications Solutions a substantial amount of money in unpaid -- or underpaid --

rebates and discounts which AT&T offers its own retail customers but refuses to pay its

wholesale customers in violation of federal law and the parties' interconnection agreement.

Under the Federal Telecommunications Act and the rules and orders of the Federal

Communications Commission, AT&T is required to offer its services for resale (1) "subject to

the same conditions" that AT&T offers its own end users and at (2) "the rate for the

telecommunications service less avoided retail costs." 47 CFR §51.603(b)and 47 CFR §51.607.

Other than in limited circumstances not applicable here, AT&T cannot impose any restrictions

on the resale of its services unless AT&T "proves to the state commission that the restriction is

reasonable and non-discriminatory." 47 CFR §51.613.

For example, when AT&T offers new customers a rebate of "$50 cash back" for

subscribing to residential telephone, AT&T must make the same offer available to resellers. In

other words, the reseller will still pay AT&T the normal wholesale rate, that is, the tariffed price

less the wholesale discount as determined by the state regulators. The reseller is also, however,

entitled to purchase this service "under the same conditions" as an AT&T retail customer, that is,

with a rebate of "$50cash back."

In this example, the rebate offer does not change the competitive balance between the

carriers. On the one hand, AT&T earns exactly the same margin - the tariffed rate less the

wholesale discount - whether or not AT&T offers new customers a rebate. On the other hand,

Footnote continued fromprevious page
There have also been, and continue to be, disagreements between the parties over the time it takes AT&T to

calculate the rebates and discounts and credit them to the reseller's account. AT&T has, at various times, been
months behind while many resellers, including Angles Communications Solutions, typically deduct the amounts
owed by AT&T when paying their monthly bills. Although AT&T has worked on reducing these delays,
operational problems remain a continuing source of dispute between the parties. These disputes are not before the
Commission at this time.

- 2 -
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Respondent receives exactly the same benefit that it normally receives from the avoided cost

discount - the tariffed rate less the wholesale discount - and the same $50 rebate that AT&T

offers new retail customers. Like AT&T, Respondent is no better or worse off than Respondent

would be if AT&T was not offering the $50 rebate. Neither carrier gains a competitive

advantage or a financial windfall as a result of the rebate program.

That is the way the resale obligation is supposed to work. Assuming that the avoided

retail costs are calculated correctly, the resale rules preserve competitive neutrality. Neither

AT&T nor the reseller gains a competitive advantage whether a service is sold at retail or

wholesale and neither gains an advantage whether AT&T is selling at the tariffed rate or offering

a cash rebate.

But AT&T does not follow the rules. When AT&T offers its retail customers a $50

rebate, AT&T will not offer the same rebate to a reseller. Instead, AT&T subtracts the wholesale

discount from the rebate before giving it to the reseller. If, for example, the wholesale discount

is 20%, AT&T will pay the reseller only $40 instead of $50, gaining a $10 windfall - and a

competitive advantage - each time a line is sold at wholesale rather than retail.

Here is a simple example, which assumes that the wholesale discount is 20%:

When AT&T sells a residential telephone service for a tariffed rate of $30per month, the

reseller pays a wholesale rate of $24a month for the line (Retail rate less 20%.) If AT&T pays a

$50 rebate in connection with the sale of the line to a new customer, AT&T only gives the

reseller a credit of $40 ($50less the 20% wholesale discount). When the first month's credits

and payments are balanced, the reseller has a net credit of $16 (the $40 credit to the reseller less

the $24payment to AT&T). The retail customer, on the other hand, has a net credit of $20 at the

end of the month (the $50 credit less the $30 tariffed price). Using AT&T's approach, the

-3 -
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"retail" rate is actually $4 less than the "Wholesale" rate, a classic, illegal price squeeze. If, on

the other hand, AT&T gave the reseller credit for the full, $50 rebate, the reseller would have a

net credit of $26 (the $50 credit to the reseller less the $24 payment to AT&T) and the net

wholesale price would, as it should, be six dollars less than the retail price.

This, then, is the first issue raised in AT&T's Complaint: When AT&T offers its retail

customers a cash rebate, what is proper amount of the rebate AT&T must offer to resellers?

Respondent contends AT&T must offer the same cash rebate to a reseller. AT&T contends that

it is only required to offer the amount of the rebate minus the wholesale discount. In either case,

the reseller is still charged for the line itself at the regular tariffed rate, less the wholesale

discount. Under Respondent's approach, the competitive balance reflected in the calculation of

the avoided cost discount is preserved whether or not AT&T offers a rebate of $100,$50,or any

other amount. Under AT&T's approach, AT&T gains a competitive advantage by giving the

reseller only a percentage of the rebate. The larger the rebate, the larger the windfall, the larger

AT&T's competitive advantage.

The second issue raised in the Complaint is not about calculating the amount of a rebate

owed to a reseller but about determining whether a particular AT&T promotion is even subject to

the resale requirement.

Since the 2007 decision of the US Court of Appeals for the Fourth Circuit in BellSouth v.

Sanford, 197 F.3d 663 (4 Circuit, 2007), BellSouth (now AT&T) has not disputed that when it

offers a cash rebate to attract new retail customers, the company must also offer a rebate - at

least of some amount - to resellers serving similarly situated wholesale customers. But when the

cash is offered, not to the new user but to an existing AT&T customer as a reward for referring

- 4 -
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new business to the company, AT& T argues that this "referral" promotion is not subject to resale

and that AT&T owes nothing to a reseller serving similarly situated customers.

The Sanford court held that when AT&T offers cash, gift cards, or other items of value to

its retail customers in exchange for the purchase of regulated service, AT&T has, in effect,

reduced the price of that service and must offer that same price reduction, along with the value of

the avoided cost discount, to resellers. In an apparent attempt to evade the Court's holding,

AT&T has decided to offer cash, gift cards, or other items of value to its retail customers in

exchange for the purchase of regulated service, not by the existing customer, but by a new

customer who is referred to AT&T by the existing customer. The rebate, in other words, goes to

an existing customer, not for purchasing services himself, but as a reward for persuading

someone else to purchase AT&T's telephone service. The impact on AT&T is the same, of

course, as if AT&T had paid the new customer directly. In exchange for a payment of, for

example, $50,AT&T has gained a new subscriber. But the impact on a reseller is quite different,

according to AT&T. The company contends that this promotion is not subject to resale and

refuses to pay anything when an existing customer of an AT&T reseller refers new business to

the reseller. The advantage to AT&T is the same whether the referral brings a new retail

customer or a new wholesale customer to AT&T. But in the retail market, AT&T pays a fee for

getting a new customer, while in the wholesale market, AT&T gets the same new business but

pays nothing at all.

This is the second issue raised in the Complaint. Freedom Communications believes it is

entitled to resell AT&T's referral promotion and collect a rebate equal to the value of the

payment offered by AT&T to its retail customers for referring new business. AT&T contends

- 5 -
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that it is not required to offer this promotion to resellers and that it owes Freedom

Communications nothing for bringing new, wholesale business to AT&T.

Finally, Angles Communications Solutions brings its own counter-claims against AT&T

concerning some of AT&T's other restrictions on the resale of regulated services,

a. AT&T offers to waive the line connection charge for new retail customers

and is, therefore, required to offer resellers a waiver of equal value.

Instead, AT&T offers resellers only a portion of the value of the waiver of

the line connection fee.

b. AT&T offers retail customers a discount on the purchase of regulated

telephone service if the customer purchases a bundle of regulated and non-

regulated services. AT&T, however, refuses to offer unbundled telephone

service for resale at a compar ble discount.

c. AT&T has recently announced its intention to eliminate almost entirely

the cash rebates paid to resellers. For example, AT&T has stated that

competitive carriers in Mississippi who resell a "$50 cash back"

promotion are entitled to receive a rebate of only $4.66. Implementation

of this proposal has been enjoined by a Federal District Court in Texas.

That decision is now under review by the Fifth Circuit. Oral argument is

scheduled for March 1, 2010.

In each case, AT&T has imposed, or tried to impose, a restriction on the resale of its

service without first "prov[ing] to the state commission that the restriction is reasonable and non-

discriminatory" as AT&T is required to do under the FCC's rules. 47 C.F.R.§51.613(b).

- 6 -
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SPECIFIC RESPONSES TO AT&T'S COMPLAINT

The Section of AT&T's Complaint entitled "Background and Summary of Petition" and

all included footnotes are AT&T's version of the situation and require no response from

Respondent. Unless below Respondent specifically admits any of the matters asserted, those

matters are denied.

1. Admitted.

2. Admitted.

3. Admitted. Respondent is a competitive local exchange carrier certified by the

Commission to offer intrastate telecommunications services. The Respondent currently serves

approximately 27,000 customers in Mississippi, primarily through the resale of AT&T's services.

The address of Respondent's corporate headquarters is 11121 Highway 70, Suite 202, Arlington,

Tennessee 38002.

4. Because of the voluminous Exhibits to AT&T's Complaint, Respondent has not

been yet able to review each page of those exhibits and is thus without knowledge or information

sufficient to form a belief as to the truth or falsity of the allegations of Paragraph 4 of the

Complaint and therefore cannot either admit or deny the same. Thus, such allegations stand

denied. However, Respondent also states that it has no reason to dispute AT&T's assertion that

the Exhibits are accurate copies of the interconnection agreement between AT&T and the

Respondent.

5. Denied.

6. Respondent is without knowledge or information sufficient to form a belief as to

the truth or falsity of the allegations of Paragraph 9 of the Complaint and therefore cannot either

admit or deny the same. Thus, such allegations stand denied.

- 7 -
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7. Respondent is without knowledge or information sufficient to form a belief as to

the truth or falsity of the allegations of Paragraph 7 of the Complaint and therefore cannot either

admit or deny the same. Thus, such allegations stand denied.

8. Denied.

9. Respondent denies that AT&T is owed an unpaid balance. Respondent is without

knowledge or information sufficient to form a belief as to the truth or falsity of the allegations of

Paragraph 9 of the Complaint and therefore cannot either admit or deny the same. Thus, such

allegations stand denied.

10. Admitted. It is AT&T, not Freedom, that has erroneously interpreted AT&T's

resale obligation.

I1. Denied.

12. The language of the Federal Telecommunications Act speaks for itself.

Otherwise, this allegation is denied.

13. Admitted.

14. The language of the Federal Telecommunications Act speaks for itself.

Otherwise, this allegation is denied.

15. The language of the Federal Telecommunications Act speaks for itself.

Otherwise, this allegation is denied.

16. Admitted.

AFFIRMATIVE DEFENSE

17. Respondent asks that Commission to dismiss this Complaint in deference to the

primary jurisdictionof the Federal Communications Commission which currently has before it a

Petition requesting a declaratory ruling on the same issues raised in this Complaint. FCC Docket

06-129.

- 8 -
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l 8. In the alternative, Respondent asks that this Complaint be held in abeyance

pending the outcome of two federal lawsuits pending in the United States Court of Appeals for

the Fifth Circuit, Budget PrePay, Inc. v. AT&T Inc. f/k/aSBC Communications, Inc., Case No.

3:09-cv-1494-P (N.D. TX), Fifth Circuit Court of Appeals, Case Nos. 09-11188 and 09-11099,

oral argument scheduled for March 1, 2010, and in the United States District Court for the

Western District of North Carolina, CGAf LLC v BellSouth Telecommunications, Inc., Case No.

3:09-cv-00377 (W.D.N.C.).

COUNTERCLAIMS

19. For its own retail customers, AT&T offers to waive the line connection charge, a

one-time payment of about $40. AT&T, however, refuses to give Respondent the full value of

that $40 credit, offering instead only about $32 (the value of the retail credit less the wholesale

discount). The reseller is entitled to receive the full value of the line connection waiver.

Here is a simple example, based on the assumption that the wholesale discount is 20%:

When a reseller orders a new line, he pays AT&T a wholesale rate of $32 for the line connection

fee (the tariffed rate of $40 less the 20% wholesale discount.) If AT&T waives the line

connection charges for its retail customer, AT&T will give the reseller a credit of $32($40credit

less the wholesale discount). Since the $32 charge to be reseller is offset by the $32 credit, the

reseller is charged $0 for the line connection. If, as Respondent claims, AT&T is required to

give the reseller the full, $40 value of the waiver, the reseller would end up with a credit of $8

instead of $0 (the $40 credit less the $32 charge). Respondent asks the Commission to declare

that AT&T cannot impose this condition on resale unless and until AT&T "proves to the state

commission that the restriction is reasonable and nondiscriminatory." 47 C.F.R. § 51.613(b).

20. AT&T offers discounted telephone service bundled with other, non-regulated

services such as cable television and internet services. AT&T, however, refuses to offer its

-9-
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telephone services for resale at a comparable discounted rate. Respondent asks the Commission

to declare that AT&T cannot impose this condition on resale unless and until AT&T "proves to

the state commission that the restriction is reasonable and nondiscriminatory." 47 C.F.R. §

51.613(b).

21. AT&T has recently informed Respondent that AT&T intends to reduce from

approximately $40 to $4.66 the amount paid to resellers under AT&T's "$50cash back" rebate

offer. Respondent asks the Commission to declare that AT&T cannot impose this condition on

resale unless and until AT&T "proves to the state commission that the restriction is reasonable

and nondiscriminatory." 47 C.F.R. §51.613(b).

RELIEF SOUGHT

WHEREFORE, Respondent respectfully requests that the Commission issue an Order

1. Denying the relief sought by AT&T;

2. Dismissing this Complaint in deference to the primary jurisdictionof the FCC or,

in the alternative, holding this Complaint in abeyance pending the outcome of two federal

lawsuits addressing the same issues raised in this Complaint;

3. Granting Respondent's Counter Claims and such further relief as the Commission

deems fair and equitable.

Respect lly Submitt

TÌÍMARGOLIS (MSB # 625)
Bradley Arant Boult Cummings LLP
Post Office Box 1789
Jackson, Mississippi 39215-1789
Phone: (601) 948-8000
Facsimile: (601) 948-3000
kmargolis@babc.com

ATTORNEY FOR ANGLES COMMUNICATIONS
SOLUTIONS
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CERTIFICATE OF SERVICE

I, Kate Margolis, attorney of record for BLC Management LLC d/b/a Angles

Communications Solutions hereby certify that I have this day caused to be hand-delivered the

original and twelve (12) copies of the above and foregoing to Brian U. Ray, Executive Secretary of

the Mississippi Public Service Commission, 2ndFloor, Woolfolk Building, Jackson, Mississippi.

I further certify that I have this day served a true and correct copy by hand-delivery or by

United Statesmail, postage prepaid, on the following:

Katherine Collier, Esq.
Attorney - Mississippi Public Service Commission
2ndFloor, Woolfolk Building
Jackson, MS 39201

George M. Fleming, Esq.
General Counsel - Mississippi Public Utilities Staff
3rdFloor, Woolfolk Building
Jackson, MS 39201

Robert G. Waites, Esq.
Executive Director - Mississippi Public Utilities Staff
3rdFloor, Wookfolk Building
Jackson, MS 39201

Thomas B. Alexander, Esq.
AT&T Mississippi
175 East Capitol Street
790 Landmark Center
Jackson, MS 39201

THIS, the 25th day of February, 2010.

KATE MARGOLIS
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COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

Bellsouth Telecommunications, Inc. d/b/a 1 
Southeast d/b/a AT&T Kentucky ) 

) 
Complainant ) 

) 

) 
V. ) Case No. 2010-00026 

LifeConnex Telecom, LLC W a  Swiftel, LLC ) 

Defendant ) 

LIFECONNEX TELECOM, LLC'S ANSWER AND COUNTER-CLAIMS 

LifeConnex Telecom, LLC W a  Swiftel, LLC ("'LifeConnex" or "Defendant") 

responds to the Complaint filed by BellSouth Telecommunications, Inc., d/b/a AT&T 

Southeast d/b/a AT&T Kentucky ("AT&T") concerning a billing dispute between the 

parties. 

NARRATIVE SUMMARY 

LifeConnex is a local exchange telephone company providing service to 

approximately 4,200 subscribers in Kentucky, most of whom are low income, residential 

customers. LifeConnex resells the services of AT&T. As a reseller, LifeConnex is 

entitled under federal law to receive from AT&T the same "cash back" credits and 

promotional discounts that AT&T gives to its own retail customers. Those credits and 
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discount are usually sufficient to offset, in large part, LifeConnex's monthly bills fkom 

AT&T.' 

AT&T is not entitled to any relief sought in its Complaint. To the contrary, 

AT&T owes LifeConnex a substantial amount of money in unpaid -- or underpaid -- 
rebates and discounts which AT&T offers its own retail customers but refuses to pay its 

wholesale customers in violation of federal law and the parties' interconnection 

agreement. 

Under the Federal Telecommunications Act and the rules and orders of the 

Federal Communications Commission, AT&T is required to offer its services for resale 

(1) "subject to the same conditions" that AT&T offers its own end users and at (2) "the 

rate for the telecommunications service less avoided retail costs." 47 CFR §51.603(b) 

and 47 CFR 551.607. Other than in limited circumstances not applicable here, AT&T 

cannot impose any restrictions on the resale of its services unless AT&T ''proves to the 

state commission that the restriction is reasonable and non-discriminatory." 47 CFR 

$5 1.6 13. 

AT&T's Complaint implies that since LifeConnex pays little or nothing to AT&T each month for the 
purchase of wholesale services, the Defendant must be behind on its bills. That implication is incorrect. 
LifeConnex is currently up-to-date on its bills and regularly pays AT&T all amounts owed, less the 
promotional discounts and rebates owed by AT&T to LifeConnex. 

There have also been, and continue to be, disagreements between the parties over the time it takes 
AT&T to calculate the rebates and discounts and credit them to the reseller's account. AT&T has, at 
various times, been months behind while many resellers, including LifeConnex, typically deduct the 
amounts owed by AT&T when paying their monthly bills. Although AT&T has worked on reducing these 
delays, operational problems remain a continuing source of disputes between the parties. These disputes 
are not before the Commission at this time. 
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For example, when AT&T offers new customers a rebate of "$50 cash back" for 

subscribing to residential telephone, AT&T must make the same offer available to 

resellers. In other words, the reseller will still pay AT&T the normal wholesale rate, that 

is, the tariffed price less the wholesale discount as determined by the state regulators. 

The reseller is also, however, entitled to purchase this service "under the same 

conditions" as an AT&T retail customer, that is, with a rebate of "$50 cash back."* 

In this example, the rebate offer does not change the competitive balance between 

the carriers. On the one hand, AT&T earns exactly the same margin - the tariffed rate 

less the wholesale discount - whether or not AT&T offers new customers a rebate. On 

the other hand, Defendant receives exactly the same benefit that it normally receives fiom 

the avoided cost discount - the tariffed rate less the wholesale discount - and the same 

$50 rebate that AT&T offers new retail customers. Like AT&T, Defendant is no better 

or worse off than Defendant would be if AT&T was not offering the $50 rebate. Neither 

carrier gains a competitive advantage or a financial windfall as a result of the rebate 

program. 

That is the way the resale obligation is supposed to work. Assuming that the 

avoided retail costs are calculated correctly, the resale rules preserves competitive 

Like a careful and selective grocery shopper with a pocket full of coupons, LifeConnex primarily 
purchases AT&T services that qualify for rebates and discounts, then uses those services as any other 
reseller would. AT&T designs its own rebates, which are sometimes larger than the wholesale price for the 
first month of the required service. Just as a shopper with coupons may purchase a cart full of goods for 
only a few dollars (even when it intends to resell the purchased items), a telecommuuications reseller may 
purchase wholesale services at a low net cost. This litigation is not about whether LifeConnex pays its 
bills, but about whether AT&T is giving LifeConnex the full amount of the discounts and rebates to which 
a reseller is entitled under federal law. When AT&T opens its "grocery store" and beckons with 
aggressive, competitive pricing, federal law entitles LifeConnex to walk through the door too. 

2 
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neutrality. Neither AT&T nor the reseller gains a competitive advantage whether a 

service is sold at retail or wholesale and neither gains an advantage whether AT&T is 

selling at the tariffed rate or offering a cash rebate. 

But AT&T does not follow the rules. When AT&T offers its retail customers a 

$50 rebate, AT&T will not offer the same rebate to a reseller. Instead, AT&T subtracts 

the wholesale discount fiom the rebate before giving it to the reseller. If, for example, 

the wholesale discount is 20%, AT&T will pay the reseller only $40 instead of $50, 

gaining a $10 windfall - and a competitive advantage -- each time a line is sold at 

wholesale rather than retail. 

Here is a simple example, which assumes that the wholesale discount is 20%: 

When AT&T sells a residential telephone service for a tariffed rate of $30 per 

month, the reseller pays a wholesale rate of $24 a month for the line (Retail rate less 

20%.) If AT&T pays a $50 rebate in connection with the sale of the line to a new 

customer, AT&T only gives the reseller a credit of $40 ($50 less the 20% wholesale 

discount). When the first month's credits and payments are balanced, the reseller has a 

net credit of $16 (the $40 credit to the reseller less the $24 payment to AT&T). The retail 

customer, on the other hand, has a net credit of $20 at the end of the month (the $50 

credit less the $30 tariffed price). Using AT&T's approach, the "retail" rate is actually $4 

less than the "wholesale" rate-a classic, illegal price squeeze. If, on the other hand, 

AT&T gave the reseller credit for the full, $50 rebate, the reseller would have a net credit 

of $26 (the $50 credit to the reseller less the $24 payment to AT&T) and the net 

wholesale price would, as it should, be six dollars less than the retail price. 
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This, then, is the first issue raised in AT&T's Complaint: When AT&T offers its 

retail customers a cash rebate, what is proper mount of the rebate AT&T must offer to 

resellers? Defendant contends AT&T must offer the same cash rebate to a reseller. 

AT&T contends that it is only required to offer the mount of the rebate minus the 

wholesale discount. In either case, the reseller is still charged for the line itself at the 

regular tariffed rate, less the wholesale discount. Under Defendant's approach, the 

competitive balance reflected in the calculation of the avoided cost discount is preserved 

whether or not AT&T offers a rebate of $100, $50, or any other amount. Under AT&T's 

approach, AT&T gains a competitive advantage by giving the reseller only a percentage 

of the rebate. The larger the rebate, the larger is the windfall, and the larger AT&T's 

competitive advantage. 

The second issue raised in the Complaint is not about calculating the amount of a 

rebate owed to a reseller but about determining whether a particular AT&T promotion is 

even subject to the resale requirement. 

Since the 2007 decision of the US Court of Appeals for the Fourth Circuit in 

BellSouth v. Sanford, 197 F.3d 663 (4* Cir. 2007), BellSouth (now AT&T) has not 

disputed that when it offers a cash rebate to attract new retail customers, the company 

must also offer a rebate - at least of some amount - to resellers serving similarly situated 

wholesale customers. But when the cash is offered, not to the new user but to an existing 

AT&T customer as a reward for referring new business to the company, AT&T argues 

that this "referral" promotion is not subject to resale and that AT&T owes nothing to a 

reseller serving similarly situated customers. 
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The Sanford court held that when AT&T offers cash, gift cards, or other items of 

value to its retail customers in exchange for the purchase of regulated service, AT&T has, 

in effect, reduced the price of that service and must offer that same price reduction, along 

with the value of the avoided cost discount, to resellers. In an apparent attempt to evade 

the Court's holding, AT&T has decided to offer cash, gift cards, or other items of value to 

its retail customers in exchange for the purchase of regulated service, not by the existing 

customer, but by a new customer who is referred to AT&T by the existing customer. The 

rebate, in other words, goes to an existing customer, not for purchasing services himself, 

but as a reward for persuading someone else to purchase AT&T's telephone service. The 

impact on AT&T is the same, of course, as if AT&T had paid the new customer directly. 

In exchange for a payment of, for example, $50, AT&T has gained a new subscriber. But 

the impact on a reseller is quite different, according to AT&T. The company contends 

that this promotion is not subject to resale and refuses to pay anything when an existing 

customer of an AT&T reseller refers new business to the reseller. The advantage to 

AT&T is the same whether the referral brings a new retail customer or a new wholesale 

customer to AT&T. But in the retail market, AT&T pays a fee for getting a new 

customer, while in the wholesale market, AT&T gets the same new business but pays 

nothing at all. 

This is the second issue raised in the Complaint. LifeConnex believes it is 

entitled to resell AT&T's referral promotion and collect a rebate equal to the value of the 

payment offered by AT&T to its retail customers for referring new business. AT&T 

contends that it is not required to offer this promotion to resellers and that it owes 

LifeConnex nothing for bringing new, wholesale business to AT&T. 
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Finally, LifeConnex brings its own counter-claims against AT&T concerning 

some of AT&T's other restrictions on the resale of regulated services. 

a. AT&T offers to waive the line connection charge for new retail 

customers and is, therefore, required to offer resellers a waiver of 

equal value. Instead, AT&T offers resellers only a portion of the 

value of the waiver of the line connection fee. 

AT&T offers retail customers a discount on the purchase of 

regulated telephone service if the customer purchases a bundle of 

regulated and non-regulated services. AT&T, however, refixes to 

offer unbundled telephone service for resale at a comparable 

discount. 

AT&T has recently announced its intention to eliminate almost 

entirely the cash rebates paid to resellers. For example, AT&T has 

stated that competitive carriers in Kentucky who resell a "$50 cash 

back" promotion are entitled to receive a rebate of only $5.92. 

Implementation of this proposal has been enjoined by a Federal 

District Court in Texas. That decision is now under review by the 

Fifth Circuit. Oral argument is scheduled for March 1,2010. 

b. 

c. 

In each case, AT&T has imposed, or tried to impose, a restriction on the resale of 

its service without first "prov[ing] to the state commission that the restriction is 

reasonable and non-discriminatory" as AT&T is required to do under the FCC's rules. 47 

C.F.R.@1.613(b). 

SPECIFIC RESPONSES TO AT&T'S COMPLAINT 
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The Section of AT&T Kentucky's Complaint entitled "Background and Summary 

of Petition" and all included footnotes are AT&T Kentucky's version of the situation and 

require no response from Defendant. Unless below Defendant specifically admits any of 

the matters asserted, those matters are denied. 

1. Admitted. 

2. Admitted. 

3. Admitted. The Defendant is a competitive local exchange carrier certified 

by the Commission to offer intrastate telecommunications services. The Defendant 

currently serves approximately 20,000 customers in Kentucky, primarily through the 

resale of AT&T's services. The address of Defendant's corporate headquarters is 13700 

Perdido Key Drive, Unit B222, Perdido Key, Florida 32057. 

4. Defendant has not been yet able to review each page of Exhibit A and is 

thus without knowledge or information sufftcient to form a belief as to the truth or falsity 

of the allegations of Paragraph 4 of the Complaint and therefore cannot either admit or 

deny the same. Thus, such allegations stand denied. However, Defendant also states that 

it has no reason to dispute AT&T's assertion that the Exhibit is an accurate copy of the 

interconnection agreement between AT&T and the Defendant. 

5. Denied. 

6. Defendant is without knowledge or information sufficient to form a belief 

as to the truth or falsity of the allegations of Paragraph 6 of the Complaint and therefore 

cannot either admit or deny the same. Thus, such allegations stand denied. 
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7. Defendant is without knowledge or information sufficient to form a belief 

as to the truth or falsity of the allegations of Paragraph 7 of the Complaint and therefore 

cannot either admit or deny the same. Thus, such allegations stand denied. 

8. Denied. 

9. Defendant denies that AT&T is owed an unpaid balance. Defendant is 

without knowledge or information sufficient to form a belief as to the truth or falsity of 

the allegations of Paragraph 9 of the Complaint and therefore cannot either admit or deny 

the same. Thus, such allegations stand denied. 

10. 

the rebate. 

Defendant admits that it disagrees with AT&T’s erroneous calculation of 

11. Denied. 

12. The language of the Federal Telecommunications Act speaks for itself. 

Otherwise, this allegatian is denied. 

13. Admitted. 

14. The language of the Federal Telecommunications Act speaks for itself. 

Otherwise, this allegation is denied. 

15. The language of the Federal Telecommunications Act speaks for itself. 

Otherwise, this allegation is denied. 

16. 

17. Admitted. 

[AT&T-KY’s complaint does not include a Paragraph 161 

AFFIRMATIVE DEFENSE 

18. Defendant asks that Commission to dismiss this Complaint in light of a 

pending Petition for Declaratory Ruling at the FCC on the same issues raised in this 

Complaint. See In the matter of Petition of Image Access, Inc. d/b/a NewPhone for 
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Declaratory Ruling Regarding Incumbent Local Exchange Carrier Promotions Available 

for Resale Under the Communications Act of 1934, as Amended, and Sections 51.601 et 

seq. of the Commission’s Rules, WC Dkt. No. 06-129. AT&T-KY’s parent is an active 

participant in that proceeding, which is fully briefed and ripe for decision. Were this 

Commission to issue an order in any way inconsistent with an FCC decision in that 

declaratory ruling proceeding, AT&T-KY might assert, as is its habit, that the 

Commission has been preempted. 

19. In the alternative, Defendant asks that this complaint be held in abeyance 

pending the outcome of federal lawsuits pending in the United States Court of Appeals 

for the Fifth Circuit, Budget Prepay) Inc. v. AT&T Corp et al, Case No. 09-11188, oral 

argument scheduled for March I ,  2010, and in the United States District Court for the 

Western District of North Carolina, CGA4, LLC v. BellSouth Telecommunications, Inc. , 

Case No. 3:09-cv-00377 (W.D. N.C.). 

COUNTERCLAIMS 

20. For its own retail customers, AT&T offers to waive the line Connection 

charge, a one-time payment of about $40. AT&T, however, refuses to give Defendant 

the full value of that $40 credit, ofTering instead only about $32 (the value of the retail 

credit less the wholesale discount). The reseller is entitled to receive the full value of the 

line connection waiver. 

Here is a simple example, based on the assumption that the wholesale discount is 

20%: When a reseller orders a new line, he pays AT&T a wholesale rate of $32 for the 

line connection fee (the tariffed rate of $40 less the 20% wholesale discount.) If AT&T 

waives the line connection charges for its retail customer, AT&T will give the reseller a 

credit of $32 ($40 credit less the wholesale discount). Since the $32 charge to be reseller 
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is offset by the $32 credit, the reseller is charged $0 for the line connection. If, as 

Defendant claims, AT&T is required to give the reseller the full, $40 value of the waiver, 

the reseller would end up with a credit of $8 instead of $0 (the $40 credit less the $32 

charge). Defendant asks the Commission to declare that AT&T cannot impose this 

condition on resale unless and until AT&T "proves to the state commission that the 

restriction is reasonable and nondiscriminatory." 47 C.F.R. 9 5 1.613(b). 

21. AT&T offers discounted telephone service bundled with other, non- 

regulated services such as cable television and internet services. AT&T, however, 

rehses to offer its telephone services for resale at a comparable discounted rate. 

Defendant asks the Commission to declare that AT&T cannot impose this condition on 

resale unless and until AT&T "proves to the state commission that the restriction is 

reasonable and nondiscriminatory." 47 C.F.R. 0 5 1.613(b). 

22. AT&T has recently informed Defendant that AT&T intends to reduce 

fiom approximately $40 to $5.92 the amount paid to resellers under AT&T's "$50 cash 

back" rebate offer. Defendant asks the Commission to declare that AT&T cannot impose 

this condition on resale unless and until AT&T "proves to the state commission that the 

restriction is reasonable and nondiscriminatory." 47 C.F.R. 9 5 1.6 13(b). 

RELIEF SOUGHT 

WHEREFOW, Defendant respectfblly requests that the Commission issue an 

Order: 

1. 

2. 

Denying the relief sought by AT&T; 

Dismissing this Complaint in deference to the primary jurisdiction of the 

FCC or, in the alternative, holding this Complaint in abeyance pending the outcome of 

two federal lawsuits addressing the same issues raised in this Complaint; 
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3. Granting Defendant's Counter Claims and such further relief as the 

Commission deems fair and equitable. 

February 25,2010 
Respectfully submitted, 

By: 
Douglas F. Brent \ 
STOLL KEENON OGDEN PLLC 
2000 PNC Plaza 
500 West Jefferson Street 
Louisville, Kentucky 40202 
Telephone: (502) 333-6000 

and 

Henry M. Walker 
(admission under SCR 3.030 to be 
obtained) 
BRADLEY ARANT BOULT CUMMINGS 
LLP 
1600 Division Street 
Suite 700 
Nashville, TN 37203 
Telephone: (615) 244-2582 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a copy of the foregoing has been served by 
First Class Mail on those persons whose names appear below this 25th day of February, 
20 10. 

Mary K. Keyer 
AT&T Kentucky 
601 West Chestnut Street 
Suite 407 
Louisville, Kentucky 40203 

\ I  

Douglas E. Brent y 
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