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Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

Connect America Fund WC Docket No. 10-90

A National Broadband Plan for Our Future GN Docket No. 09-51

Establishing Just and Reasonable Rates fo WC Docket No. 07-135

Local Exchange Carriers

High-Cost Universal Service Support WC Docket No. 05-337

CC Docket No. 01-92

N N N N N N N N N N N

Developing a Unified Intercarrier
Compensation Regime

REPLY COMMENTS
OF
CHARTER COMMUNICATIONS, INC.
Charter Communications, Inc. (“Charter”), through counkeleby replies to selected
comments of several parties commenting on issuesdraisSection XVI (“Interconnection and
Related Issues”) of the Notice of Proposed Rulemaking Rundher Notice of Proposed

Rulemaking (*“NPRM”) issued by the Federal Communicatid®@smmission (“FCC” or

“Commission”) in the above-captioned dockets.

INTRODUCTION
In order to reach the Commission’s goal of bringing andess advanced
telecommunications network to all Americans, it is esakntot only that intercarrier

compensation rules encourage investment in advancedidacibut also that important rules

! In re Connect America Fun#liotice of Proposed Rulemaking & Further Notice of Propéagiémaking, FCC 11-
13, 26 FCC Rcd 4554 (rel. Feb. 9, 201NRRM).
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ensuring interconnection and related rights remain inepiacan IP world. The Commission
should make clear that existing law requires incumbé&@d.to provide IP-to-IP interconnection
at cost-based rates, and reject the incumbent LECshemgis that such interconnection be
subject to no Commission oversight whatsoever. Thaitipp not only conflicts with current
law — it is bad policy, as it would stunt the growth ofidEerconnection throughout the country.
Similarly, the Commission should reject arguments the market for tandem transit services is
now “competitive” and should be free of any regulationsler Sections 251 and 252. Absent
concrete evidence demonstrating actual competition infepew@rkets, transit should remain an
obligation of Incumbent LECs and be compensated at csstdbates. Finally, the Commission
should reject network edge proposals like that offere@ WA, because such proposals conflict
with governing law and undermine important extant righiat&rconnection by competitors.

l. AFFIRMING THE APPLICATION OF CURRENT 8§ 251 INTERCONNECT ION
PRINCIPLES TO IP INTERCONNECTION ARRANGEMENTS WILL C REATE
MARKET CERTAINTY AND ENCOURAGE THE DEPLOYMENT OF “AL L IP”
NETWORKS
The country’s three largest incumbent LECs (“ILECs'§euthis Commission to abandon

current network interconnection principles and rules, amstead leave interconnection

arrangements for future “all IP” network connectionsegilated and without federal and state

Commission oversight. In particular, AT&T, Verizoand CenturyLink, all assert that market

forces, rather than established legal principles, shgaNgrn network interconnection and voice

traffic exchange on all IP networks.
AT&T argues that current traffic exchange practices faernet traffic should apply to

the exchange of traffic for voice service providersd ahat there will be no need for the

Commission to apply existing rules to such arrangemea&tsiuse Internet traffic exchange
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principles are sufficierft. Verizon and CenturyLink each assert that industry statsd for
interconnection for the exchange of voice trafficlihformat are still evolving, and that the
Commission should not attempt to second-guess such mellyonisposing specific rules or
regulations’ In effect, the incumbents ask this Commission tcndba the pro-competitive
principles governing network interconnection and traffich@nge established by Congress
under Sections 251 and 252 of the Act, as implemented by tnanission, and as largely
affirmed by the courts.

The Commission should reject these requests to abahédopro-competitive principles
mandated by Sections 251 and 252, including the obligation tocom@ect at any technically
feasible point, via any technically feasible method, putst@ajust and reasonable rates, terms
and conditions as governed by Section 25Phese principles have provided a foundation for the
emergence of a competitive voice market across &tyaof technology platforms (wireline,
wireless, and cable), and will be crucial to continued ¢gnay voice competition in an “all IP”
network. For that reason, the Commission shouldmafthat current Sections 251 and 252
principles apply to IP interconnection arrangementsindgeo will also eliminate inefficiencies
associated with the exchange of such traffic ovetiegi$P-to-TDM connections.

A. The Commission Can Increase Market Certainty Blmiinate Current Network
Inefficiencies by Applying Current 251 Principles to |IP eltbnnection

Arrangements

The Commission recognizes that it must adopt policieshvéncourage the deployment

of all IP networks, and that a lack of clear guidancegdémnward may hinder progress towards

2 AT&T Comments at 17, 24-25.
% Verizon and Verizon Wireless Comments ats alscCenturyLink Comments at 73-74.
* See47 U.S.C. 88 251(c)(2)(D) and 252(d)(1).
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that goaf Evidence in the record demonstrates that providers igmating to all IP networks.
Indeed, one estimate is that 90% of the interLATA P3iBN been replaced by IP technology,
and 60% of the intraLATA PSTN has been replaced by IPntdohy’ However, one
significant hurdle to completing that transition ie thhck of clear IP interconnection rules that
apply to the interconnection of such networks forekehange of voice traffic.

Paradoxically, although IP networks are now being deployddmore frequency, there
is no evidence that ILECs are entering into IP-to-IRergdnnection arrangements with
competitors. Instead, as the Commission recognizéshgi®pposite is true: ILECs continue to
force competitors to exchange IP traffic in TDM forrhat As a result, although many
competitors have transitioned to all IP networks, thesyforced to retain legacy TDM network
interconnection equipment to accommodate the exchangeicd trafficZ And cable voice
providers like Charter, who have deployed voice services R+based networks, are forced to
establish separate TDM-based facilities solely forpingose of interconnection with ILECs that
continue to use such facilitiéslt is therefore clear that ILECs refusing to intemsect on IP-to-
IP terms may be the most significant remaining barte ubiquitous deployment of all IP
networks.

The inefficiencies associated with the conversion ofti&ffic to TDM are well
documented? Indeed, the Commission itself noted that a traositd all IP networks can result

in reductions in circuit costs, switch costs, space sieadd utility costs, as well as the

> NPRM at 1 506.

® COMPTEL,et al Comments on NBP PN # 25, GN Docket No. 09-51, Attachrientl (filed Dec. 21, 2009).
" See, e.gX0O Comments at 1&nd EarthLink Comments at 3.

8 See, e.gComments of Cablevision at 3-5.

° Despite its investment in a state of the art IP ne¢wBharter must convert calls to TDM and then purcHassg
or build circuit-switch compatible trunks to deliverlsdb the ILEC’s network).

10 See, e.g.Comments of Cablevision at 3-5 (explaining that TDMRainterconnection requires the IP service
provider to convert calls to TDM and then purchase, leadmiild circuit-switch compatible trunks to deliver the
call to the ILEC).
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elimination of other signaling overhe&d.

The Commission can ensure these costs are reduced dm@ifirming that current
network interconnection rules arising from Sections 25id &#52 apply to IP-to-IP
interconnection arrangements at this time. The ioterection and traffic exchange duties
arising under Sections 251 and 252 have served as the founttatitice emergence of a
competitive voice market, across a variety of techgwlplatforms (wireline, wireless, and
cable). The basic right to interconnect, at any techyi@asible point, on just and reasonable
terms, is essential to competitive voice providersliofinds CLECs, VolP, and CMRE. The
application of these principles to IP networks woulduemsoperational certainty for next
generation voice providers. As the Commission itsaffctuded in its National Broadband Plan
“[flor competition to thrive, the principle of intercoection — in which customers of one service
provider can communicate with customers of another —sneeebde maintained-®

Affirming the application of these principles at thiseimvill immediately provide needed
certainty by applying well-accepted rules of network irdanection to an emerging network
technology. This approach will also obviate the neadnfew rulemakings, proceedings or
contested cases, concerning potential new rules of ameection of IP networks, and will
immediately provide clear signals and certainty to tidkeistry. In addition, competitors will no

longer be required to convert their traffic to TDMdahey will no longer have to bear the costs

" NPRM at  506.

12 Recognizing the important role that interconnection pilaysstering competition, the FCC has establishedsrule
that permit competitors to obtain any “technicallysieie method of interconnection” with ILECs, “at any
particular point upon request.”Implementation of the Local Competition Provisiamghe Telecommunications
Act of 1996; Interconnection Between Local ExchaBigeriers and Commercial Mobile Radio Service Pdevs
First Report and Order, 11 FCC Rcd 15499, 1 55961 9'Local Competition Ordéj).

13 National Broadband Plan at 49, Recommendation 4.10.
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of converting IP traffic to TDM in order to exchangaffic with the ILECs** Finally, ILECs
would no longer be permitted to refuse to interconnect edgthpetitors on IP-to-IP ternts.
B. Leaving IP Interconnection Terms to “Market Forced/ill Not Ensure a

Transition to All IP Networks, But Will Instead Permit HCs to Continue
Denying IP Interconnection Arrangements to Competitors

Verizon, and the other major ILECs, incorrectly assbat “market forces” will be
sufficient to ensure that efficient and just IP intengection arrangements develop in the
future’® However, the record reveals just the opposite. ¥athe largest ILECs are refusing to
enter into IP interconnection terms with competitdrsindeed, Verizon’s actions in a recent
interconnection arbitration proceeding in Florida illustsathe lengths to which ILECs will deny
IP interconnection arrangements with competitive prosider

When cable VoIP provider Bright House Networks sought tabéish IP interconnection
terms with Verizon in Florida, Verizon strongly obgedtto such terms and formally opposed
such arrangements in a 2010 arbitration proceeding. Innesgo Bright House’s petition to

arbitrate IP interconnection terms, Verizon statedidgi® House has no right to, and no need

1 In conjunction with its decision to affirm the amaition of existing network interconnection principles fo |
networks, the Commission should also establish thit; afh implementation period, the costs of any continBed |
to TDM conversion must be borne by the ILECs that chdoscontinue to utilize TDM-based technology. The
benefits of any Commission decision to apply existingvagk interconnection principles to IP networks would be
undermined if the ILECs were able to shift the costegédcy interconnections back on to competitors. Sitpjla
the ILECs should not be permitted to shift their castsany necessary network upgrades arising from this
Commission decision upon competitive providers.

5 Further, affirming the application of existing intercortime principles to IP networks will also eliminate
arbitrary distinctions that may provide opportunitiesdertain providers to game the system, or engageitrage.
That, of course, is consistent with the Commissieaitgent policy objectives. NPRM at § 35 (proposing rafoto
“reduce wasteful arbitrage and increase certainty.”).

16 See, e.g Comments of Verizon at 17, Comments of CenturyLink3a

1" SeeComments of COMPTEL at 7; Comments of EarthLink3afnot aware of a single competitor that has
established IP interconnection terms with an [ILEC]tfee exchange of local voice trafficbee alspNPRM at
506, n. 729 (describing comments of competitors who have le@ble to obtain IP interconnection terms with
ILECs).
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for, such IP interconnection .X® Verizon explained its rationale for refusing to pdevIP
interconnection in this way:

there is no requirement for Verizon to deploy a newwaodt using new

technology solely to suit an interconnecting carrigétthough Bright House has

sought to raise in this arbitration the issue of whetihemay obtain IP

interconnection with Verizon, it cannot claim any legalitlement to this new

type of interconnectiofr

Verizon’s opposition to IP interconnection with Brighbuse was so inflexible that the
company refused to negotiate the terms of such arrangemitbnBright House. As Verizon
explained in a pleading filed with the Florida PSC: “Yen did not agree to negotiate the issue
of IP interconnection?

Verizon’s unequivocal opposition to IP interconnectiohew presented with a specific
request to establish such an arrangement, speaks volumésaly Verizon would implement a
regime of “market-based” interconnection in practiceheW specifically asked to enter into IP
interconnection terms with a competitive provider Vemizefused to discuss such terms, and
vigorously litigated against the concept. Similarly, asently as 2010 AT&T has opposed
competitors’ attempts to establish IP interconnect@rangements via state commission

arbitration proceedings in Tex&s.

Although Verizon and AT&T have told this Commission th&tinterconnection will

18 Verizon Florida LLC’s Response to the Petition fabifation of Bright House Network Information Sendce
(Florida), LLC at 2, Florida PSC Docket No. 090501-TPledfi Dec. 7, 2009) (available at:
http://www.psc.state.fl.us/library/FILINGS/09/11794-09/11794-09)pdf

199d. at 5.
2014,

2L See AT&T Texas' Response to Amicus Brief of TW Telecont, §iByond and McLeod USA d/b/a PAETEC
Docket No. 26381 (filed Oct. 21, 2010) (available at:
http://interchange.puc.state.tx.us/\WebApp/Interchange/Docur@é88&Y 254 678811.PDF (AT&T refused to
provide IP interconnection arrangements with competitorgart because it believed that “it is doubtful that
incumbent LECs like AT&T Texas will be forced to proviiéerconnection via Session Initiation Protocol. P3I

as part of their responsibilities under 88 251 and 252 df¢deral Telecommunications Act (“FTA")).
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develop as a result of “voluntarily negotiated commémmgeements?? their respective actions
in two key markets tell a different story. Their oppositto IP interconnection arrangements
with competitors in Florida and Texas leads to the undemiabhclusion that Verizon and
AT&T will not enter into an IP interconnection argments of their own free will. Instead,
these ILECs, and likely others, will engage in IP imb@rection arrangements only if there is a
clear regulatory mandate that requires these ILECsegmtiate in good faith the terms and
conditions of IP interconnection.

Thus, without affirmative action by the Commission tgdhere is no reason to believe
that ILECs will willingly enter into voluntarily ned@ted commercial agreements for IP
interconnection with competing providers of voice servidednstead, the ILECs can simply
refuse to discuss IP interconnection terms, or ¢mmdiP interconnection on unilateral and
unreasonable rates, terms and conditions that stromgfBvdr competitors. Permitting critical
interconnection rights to be relegated to commergede@ments, as the ILECs’ suggest, will not
work for the same reason that Congress enacted Se2bdrsnd 252 — because the rates, terms
and conditions of such agreements will inherently fakiose entities with market power (i.e. the
incumbents) at the expense of competitors.

It is therefore clear that a failure to take any acwom this issue will galvanize ILECs’
continued refusal to enter into IP interconnectiomr@gements with competitors, thus ensuring
that the status quo continues for the foreseeable futlifee transition to all-IP networks for
every carrier will be stalled unless and until the @ossion makes clear that Section 251 and

252 principles apply to IP interconnection just as theyadtraffic exchanged in time division

22 \/erizon Comments at 16.
23 XO Communications Comments at 10.
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multiplexing (“TDM”) format?*

In addition, it would be a mistake to assume that (adltECs assert) “market forces”
alone will guarantee adequate traffic exchange termsvdace traffic. AT&T argues that
providers are able to exchange Internet traffic todayaowitlegulatory oversight. However,
the exchange of traffic on the Internet today is gdiyegaverned by “commercially reasonable”
or “best efforts” standards, which does not ensure qualityservice standards generally
employed for voice traffic today. Put simply, thene ano guaranteed quality of service
standards for the exchange of voice packets on thenéttéoday, and reliance on current
unregulated standards could lead to quality of service orapildlp of loss issues and the
reputational harm for competitors that would surely folflSwConversely, carrier-grade voice
services provisioned over IP networks provide for qualitysearvice levels necessary to meet
consumer expectations in today’s market for voice sesvic

Notably, the application of Sections 251 and 252 to IPrdot@ection arrangements
would not preclude two providers from entering into comna¢greements that depart from the
principles of 251 and 252. The statute clearly permitsgamies to agree upon terms that are
mutually beneficial, but which may not conform to 251 pptes. In this way, the application
of Section 251 and 252 principles to IP interconnectionagilas a regulatory “backstop” that
would come into play only if the two parties were nbleao develop mutually agreeable terms,
just as they do today with the exchange of TDM traffic.

Competitive providers’ use of IP-based technology doesdmoinish or eliminate the

basic need to obtain interconnection and traffic argle arrangements with the ILEC on fair

241d. at 29.
25 AT&T Comments at 25.

% SeelP Interconnection for Managed VolP, Interconnecting Next Generatietwork Service Provider&TC
Group, LLC, David J. Malfara, Sr. (May 12, 2011).
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and reasonable terms. The ILEC’s still serve thé¢ magority of wireline customers throughout

the country — i.e., approximately 81% as of June Z010The statutory principles of

interconnection and traffic exchange are the esaefotindation to the continued development
of a competitive voice markét. For these reasons, the Commission must take affirenattion

to confirm that interconnection arrangements which uglgn IP technology will be subject to

the same 251 and 252 rules and principles that currently appl®M-based interconnection at

this time. Doing so will provide greater market certaifaty all providers, and remove current
barriers to the deployment of all IP networks.

. BECAUSE THE MARKET FOR TRANSIT SERVICE IS NOT COMPE TITIVE
THE COMMISSION SHOULD AFFIRM THAT SUCH SERVICES ARE
MANDATED BY SECTION 251 AND SUBJECT TO TELRIC PRICING
PRINCIPLES
The record in this proceeding (and past proceedings) revaalghere is no independent,

verifiable market data which establishes that the mdokdtansit services is competitive. Until

the market for such services is truly competitive, asatestnated by independent verifiable data,
the Commission must affirm that incumbent LECs musitvidie transit services pursuant to

Section 251. That statute, section 251(a) and 251(c)(2)fisptlg, provides sufficient legal

authority for the Commission to direct incumbent LE€grovide transit services under just and

reasonable terms. Finally, the application of TELRHSed rates to transit obligations is

consistent with Commission precedent, and will ensureuhgeasonably high transit rates do

not undermine the Commission’s attempts to unify and redteearrier compensation rates.

27 ***“In June 2010, there were 122 million end-user switchedeasdines in service and 29 million

interconnected VolP subscriptions in the United State$51 million wireline retail local

telephone service connections in total.”

Seelocal Telephone Competition: Status as of June 30,,20d0stry Analysis and Technology Division
Wireline Competition Bureau, March 2011 pg 1*** (available a

http://transition.fcc.gov/Daily Releases/Daily Busin2844/db0321/DOC-305297A1.9df

8 Time Warner Cable, Inc. Comments at 12.

10
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A. No Record Evidence Supports Neutral Tandem'’s Assertioh Titaasit Services
Are “Competitive”

Of the more than one hundred and seventy parties filimgn@nts in this proceeding,
only one commenting party, Neutral Tandem, Inc., astleatsthe market for transit services is

“competitive.”*

But these claims of a competitive market are not stpgpddy any record
evidence or verifiable data. Indeed, although the compasgris that competition for transit
services is “widespread®and that a number of other wholesale carriers ctiyrprovide local
tandem transit service in competition with Neutral Tangdkit citesno data or fact¢o support
this claim. The lack of supporting data in Neutral Tandesnisiments is not surprising, since
the company itself has acknowledged that it does net leny “accurate market share
information.”*?

Charter does not dispute that there are more entitiesng transit services today than
there may have been five or ten years ago. But thgtdlme, is not enough to conclude that
the market for transit services is “competitive,” thiat entities offering alternative transit
services are suitable, i.e., that they offer reliaddternatives to incumbent tandem facilities.
Further, as the FCC has concluded, ILEC tandem transittifunality provides essential
connectivity between providers and competitors in manyllsmaarkets. In fact, as noted in
Charter’'s opening comments, while some markets may haweoomore competitive transit

provider offering service, many smaller Tier 2 or Tier 3 Irumarkets do not have a second

transit provider. So the question of whether, and whemapettion may exist is one which

29 Neutral Tandem Comments at 3-5.

1d. at 3.

%1d. at 4.

32 seeNeutral Tandem, Inc. 2010 Form 10-K Annual Report at 8 fetiod ending 12/31/10), (available at:
http://www.neutraltandem.com/investorRelations/inder)hfemphasis added). The company explained that such

information does not exist, in part because no reguléimdy or industry association requires carriers to idetttigy
amounts of voice traffic delivered to other carrgres, or compiles market data regarding such arrangements.

11
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should be addressed on a more granular basis, preferabdy market-by-market basis, over
time 3

Lacking any reliable market data to support its claims thabhsit services are
competitive, Neutral Tandem asserts that its decisiaeduce rates is evidence of competition
in the market for transit servicds. However, this data, alone, is not sufficient takksh that
the market for transit services is now “competitivelhere may be other plausible reasons for
these rate decreases. For example, the company maydéeided to reduce rates to reflect
lower operational or capital costs arising from the akenore efficient network technology.
Indeed, Neutral Tandem’s Annual Report states that the itgtays to third parties for capacity
on their networks “has decreased significantly oveptst several years>

The lack of any independent verifiable data reflecting adavals of competition in the
market at this time supports the comments filed by thasiep asserting that the Commission
must affirm transit as a 251 obligation. Although a nundbestates, and now two federal courts
(most recently the federal district court in Conned)ichave affirmed that incumbent LECs are
obligated to provide transit pursuant to Section 251, thedéaekcleamational mandate forces
competitors to operate under a patchwork of rules thgtfram state to state. Thus, although
competitors like Charter can obtain transit servicesnf AT&T in Arkansas and Texas (for
example), it has no such rights in Oklahoma or Lansi The Commission can remedy this

problem by affirming that incumbent LECs have transit obbgs under 251 on a national

% That approach is consistent with the FCC’s approactarialyzing competitive issues surrounding unbundling
obligations of incumbent LECsSee Petition of Qwest Corporation for Forbearance Pursuant to 47 18SL60(c)

in the Omaha Metropolitan Statistical Arelslemorandum Opinion and Order, 20 FCC Rcd 19415 at § 57 (2005)
(“Omaha Forbearance Ord8&r

3 Neutral Tandem Comments at 5 (asserting that the congpavgrage local tandem transit rates decreased
[REDACTED] from 2007 to 2010).

% SeeNeutral Tandem, Inc. 2010 Form 10-K Annual Report (foiopeending 12/31/10), at page 6 (available at:
http://www.neutraltandem.com/investorRelations/inder)ht

12
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basis.

Finally, should the market for competitive transit sexgidevelop in the future, such that
many of the individual markets are truly competitive, @@mmission can use its forbearance
authority to remove unnecessary regulations in those particnarkets. The forbearance
process provides a useful mechanism for the Commissimh i{gerested providers) to review
relevant data, on a market-by-market basis, to ensatérémsit providers are not burdened with
unnecessary regulations if the market for those servieesre day competitiv¥.

B. Federal Courts Have Affirmed That Section 251 Obligatiéxtend to Transit
Services

Neutral Tandem also argues that the Commission lacksdtytto impose a mandate to
provide transit services pursuant to Section 251(&J(25pecifically, Neutral Tandem asserts
that the obligations under 251(c)(2) are limited only ®ghysical interconnection of networks,
and therefore cannot be read to support the obligatioratsit traffic across an intermediary
network. CenturyLink raises similar arguments — thowghout providing any underlying legal
support or rationalé®

The argument that transit is not governed by SectiorhaSbeen rejected by two federal
courts, and a significant number of state commissidnindeed, the federal district court of
Connecticut recently rejected that argument in its detsibrming the Connecticut Department
of Public Utility Control's (“DPUC”) order requiring AT&To provide transit services pursuant
to Section 251(c)(2). In affirming the DPUC’s decisiongd dimding that all ILECs have the

obligation to provide transit under Section 251(c)(2), thertcreasoned that any other decision

% See, e.gOmaha Forbearance Ordat T 13.
3" Neutral Tandem Comments at 6-7.
38 CenturyLink Comments at 76-77.

39 See, e.g.Charter Initial Comments at 11-12 (citing Nebraska rBisiCourt decision, and state PSC cases
affirming transit obligations).

13
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would undermine the purpose and intent of the statuteoimqgie competitioi’ Further, as to
the argument that the definition of interconnectiodmC.F.R. 8 51.5 does not include transit
functions, the court rejected a narrow constructiorthaf definition, ruling instead that the
definition does not preclude the potential for transitfiomality.**

The Connecticut federal court’s decision also relies uperfact that mandating transit
obligations under Section 251 is good public policy. Indeed,Ghimmission has recognized
that the availability of transit arrangements enswgfigient network deployment and traffic
exchange arrangements will be utilized, and that conspetill not be forced to construct and
deploy duplicative or redundant infrastructure in order tohamge traffic with third-party
providers??

Further, as other commenting parties have explainedip8&51(c)(2) requires ILECs to
interconnect with any requesting telecommunications cdifaethe transmission and routing of
telephone exchange service and exchange actesghe traffic referenced in this statute is not
limited to traffic related to the ILECs’ own customeasid can clearly be read to include third-
party provider’s traffic that arises in a transit sitolat As such, nothing in Section 251(c)(2)
limits the scope of an ILEC’s obligation, or precludes teasonable conclusion that transit

traffic is covered under this statute.

0 Southern New England Tel. Co. d/b/a AT&T Connecticut v. Anthony &ridé] et. al. No. 3:09-cv-1787, 2011
U.S. Dist. LEXIS 48773 at * 8 (Dist. Ct. May 6, 2011) (“.het1996 Act and its attendant regulations should be
interpreted so as to promote competition.”) (citMigh. Bell Telephone Co. v. Covad Communs, 8®7 F.3d 370,
387 (8" Cir. 2010)).

*11d. at * 11. The District Court of Connecticut alsoedlupon the reasoning and conclusions of the DistricttCou
of Nebraska, which has also ruled that transit obligatoise from Section 251, as a matter of |8ee, e.g Qwest

v. Cox Nebraska Telecom, L1 2008 U.S. Dist. LEXIS 102032 (D. Neb. 2008).

2 See In the Matter of Developing A Unified Intercarrier Compémsa®egime Notice of Proposed Rulemaking,
20 FCC Rcd 4685 at 1 125 (2005) (“Without the continued availabflitsansit service, carriers that are indirectly
interconnected may have no efficient means by whichutertraffic between their respective networks.”).

43 Seelevel 3 Communications LLC Comments at 19-21.

14
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C. TELRIC Pricing Principles Apply to Transit Seesc

Neutral Tandem also argues that transit service shouldenstibject to TELRIC pricing
principles because doing so will undermine competitbreefs* In addition, CenturyLink also
appears to argue against the application of TELRIC pricimgiptes (or any rate regulation) by
asserting that “[tjransit providers must be adequately pemsated for the use of their
networks.*

Because Section 251(c)(2) does extend to transit sertiee€ommission is duty bound
to affirm that TELRIC pricing principles apply to such\sees. Interconnection obligations
arising under Section 251(c)(2) are, of course, subjecheopticing standards of Section
252(d)(1)(A). The Supreme Court has affirmed this Comm&siaetermination that the
appropriate pricing standard under this section of thetstatELRIC, and that TELRIC-based
rates permit ILECs reasonable cost recov@ryFor that reason, application of TELRIC rates
would ensure that ILECs like CenturyLink are “adequately corsgied” for the use of their
networks. Thus, because transit is covered by Sectior)28) (it is subject to the same pricing
standard applicable to all other interconnection relagedices: TELRIC.

Although not clearly articulated, Neutral Tandem also app® argue that if the ILEC’s
rates are set at a low rate, it would be more challerfginjeutral Tandem to compete with the
ILEC on rate$” However, there is no evidence to support Neutral Tandefais that the
application of TELRIC pricing will undermine competition.

More significantly, it would be a grave mistake foe tBommission to ignore TELRIC

pricing principles while attempting to unify and reduce othérti@nsport and termination rates.

*4 Neutral Tandem Comments at 8-10.

“5 CenturyLink Comments at 76.

“6Verizon Commus., Inc. v. FC835 U.S. 467, 507 (2002).
" Neutral Tandem Comments at 10.
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Should the Commission decide to move forward with itpsal to unify and reduce all call
transport and termination rates, it will be taking a matep towards rationalizing today’s
intercarrier compensation system. However, in so difiagCommission cannot ignore the fact
that transit rates are a significant component of npanyider’s total transport and termination
costs.

Because many competitive providers of wireline, wirelasd VoIP services utilize
transit arrangements to exchange traffic with otheviders, these providers must pay the
tandem provider for providing the transit functionalityhal functionality permits providers to
deliver their originating traffic to terminating providem®re cost effectively that being forced to
establish a direct interconnection with hundreds, tfthousands of other ILECs, CLECs and
wireless providers throughout the country, and in this veatyes as an essential component of
competitive voice communications. Thus, in additiortremsport and termination fees, many
competitive providers also incur transit costs as apoymant of their larger intercarrier
compensation costs.

If the Commission leaves transit rates unregulatedinthembent LECs which continue
to dominate this market would have largely unrestrained ptavprice transit services at rates
far exceeding TELRIC. As a result, even where the f@ssion’s terminating rate reduction
policies were implemented, competitive providers would kk#lly face higher transit costs that
would vary across jurisdictions (depending upon which incumb&@ kerves that particular
market). Rational policymaking requires the FCC tolsede rates on a national basis at forward
looking costs consistent with its nascent policy to yuraind reduce per-minute charges.
Reducing transport and termination rates, while leaving imdiate transit functions

unregulated, would simply perpetuate the rate arbitragerymities the Commission seeks to
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eliminate. In particular, leaving transit unregulated, evhil the same time reducing termination
rates, would simply create a bottleneck one step highéne network (at the tandem), and
empower transit providers to assess higher chargeswitbstraint.

Also, the opportunity for further arbitrage would be exbatrd if the Commission
adopted CenturyLink’'s proposal to require competitive providerspay for the costs of
transiting traffic thaobriginates on CenturyLink’snetwork. CenturyLink urges the Commission
to adopt a rule that would require the competitive provid@ompensate the transit provider for
the traffic flowing to and from an ILEC whose end offmebtends a different ILEC’s tandéfh.
The Missouri Small Telephone Company Group appears to atkvacsimilar proposal, in that it
asserts that its member companies should not be reqoirgdnsport traffic outside of their
exchange boundariés.

The problem with these proposals, of course, is thag theore the long-standing
principle of “calling party network pays” which has setvas the foundation of the
Commission’s compensation rufs.Where CenturyLink has end offices that subtend another
ILEC’s tandem, its customers will be originating catisother providers, and CenturyLink will
properly be viewed as the “cost causer” for such cdltsthe extent that such calls are transited
across a third-party network that incurs some costsatsport those calls, CenturyLink will be
the originating carrier, and should not be excused of #sclobligation to compensate the
transit provider for the costs caused by CenturyLink. Sdraee rationale applies to the Missouri
Small Telephone Companies when they are the “cost &dufesr calls originating on their

network and transiting across another ILEC’s networ& third-party provider.

“8 CenturyLink Comments at 73-74.
49 Missouri Small Telephone Company Group Comments 41312-

0 See, e.g., TexCom Inc., v. Bell Atlantic Corder on Reconsideration, 17 FCC Rcd 6275 at T 4 (2002)
(articulating calling party network pays principles iarsit arrangements).
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Finally, in affirming the application of Section 251(c)(@hd TELRIC pricing principles,
the Commission should affirm that the statute dodspneclude two parties from negotiating
arrangements that may depart from those statutory stinda accordance with Section
252(a)(1).

[l. WELL-ESTABLISHED INTERCONNECTION PRINCIPLES SHOULD N OT BE
ABANDONED DURING THIS PERIOD OF TRANSITION TO A NEW
COMPENSATION REGIME
CenturyLink asks the Commission to adopt certainsralering a transition period that

would depart from current interconnection principles and entmwards a new interconnection

regime that eliminates Section 251 and 252 principles. fR@y, CenturyLink asks the

Commission to: (1) require competitors to establish mieltPOls on CenturyLink’s network;

(2) force competitors to bear the entire cost of itéesl used to facilitate direct interconnectfn;

and, (3) limit competitive providers indirect interconieetrights under 251(&). Each of these

proposals is completely contrary to the pro-competitierconnection policies, and inconsistent
with established precedent governing network interconnectiigations of ILECs under the

Act.

As an initial matter, Charter believes that the applin of a transition period during
which certain interconnection rules will, or will n@pply is unnecessary and ill-advised. As
explained above, the Commission need not abandon cumtertonnection principles during the
transition to all IP networks. To the contrary, t@emmission should affirm thaturrent

interconnection rules already in place do apply to éRvarks, and that there is no reason to

adopt a transition away from current interconnectiges.

*1 CenturyLink Comments at 75.
52

Id.
>1d.
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CenturyLink’s proposal to require competitors to establisiiltiple points of
interconnection (“POIs”) on the CenturyLink netwdfkis offered with little explanation or
rationale for this proposal. What the company appeaesgoe is that those competitors with
greater volumes of traffic should establish multipl®I® Where those POIs would be
established, and who would decide that question, is lefiswered. More troubling is the fact
that CenturyLink ignores the fact that this Commisdiaa ordered ILECs to permit competitors
to interconnect via &ingle POI within a LATA on the ILEC’s network at any technigall
feasible locatioi> The FCC has affirmed that competitors do not haveuild networks that
mirror the ILEC’s networR® and that Section 251 permits competitors to intamect via a single
POl in a LATAY’

The CenturyLink comments also fail to explain why iaffolume requires multiple
POIs given that today’s fiber and packet-based networ&snere efficient and capable of
handling greater capacity than networks reliant upon legdaM-based technology. Other
commenting parties assert that current technology pethe aggregation of greater volumes of
traffic onto existing networks, which in turn permits thelange of such traffic through high
volume interconnection point8. Indeed, because these networks are capable of aggregating a

transporting traffic more efficiently, the industry skbube moving towardsfewer

>4 CenturyLink Comments at 75.
%5 Local Competition Ordeat T 209 (1996).

*d.

*" See, e.gLocal Competition Ordeat  209competitors entitled to interconnect at any techhy feasible
point on the ILEC network)Application by SBC Communs. Inc., Southwestern Belephone Co., and
Southwestern Bell Communs. Services, Inc. d/b/éh®estern Bell Long Distance; Pursuant to Secti@t af the
Telecommuns. Act of 1996 to Provide In-Regionyll&{&A Services in Texa€C Docket No. 00-65; 15 FCC Rcd
18354, 1 78 (2000)Petition of WorldCom, Inc., et al., Pursuant to 82g)(5) of the Communications Act for
Preemption of the Jurisdiction of the Virginia $taCorporation Comm’n,Wireline Competition Bureau,
Memorandum Opinion and Order, 17 FCC Rcd 27032, 2802) (right to single POI per LATA). The Fdu@ircuit
has affirmed that the Wireline Competition Bureadgsision is entitled to the same deference thaldvoormally be
granted to a decision of the full CommissidfCl Metro Access Transmission Servs. v. BellSoetacbmms.,
Inc. 352 F.3d 872, n. 8 (4th Cir. 2003).

8 See, e.g Level 3 Comments at 12.
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interconnection points rather than more points, asu@@nnk proposes.

CenturyLink’s proposal to require competitors to estalaisth maintain direct connection
facilities™ is also contrary to accepted principles of costaesibility for such arrangements.
Again, the proposal is offered largely without explarmato supporting rationale, but appears to
suggest that the Commission require competitors to a&ssoost responsibility for all
interconnection facilities established with CenturyLinKhis proposal conflicts directly with
well-accepted FCC precedent which requires two intercoadgutviders to share the costs of
interconnection facilities. Specifically, FCC rulexjuire providers to allocate the costs of the
interconnection facility based upon each party’s propoati share of originating trafff®. This
rule ensures an equitable allocation of costs and iy @akninistered and applied. CenturyLink
offers no good reason to abandon it now.

Similarly, CenturyLink fails to explain why the Commi@s should adopt its proposal to
limit carriers’ statutory right of indirect intercoaction by ruling that such arrangements are
only permitted when traffic volumes are below a defirteéshold* The statutory right of all
carriers to interconnect directly or indirectly und&1(a) is not limited or conditioned upon
doing so for low traffic volumes. Further, because mearyiers choose to negotiate certain
thresholds for the establishment of direct connestitherefore limiting reliance on indirect
interconnections), there is no basis for the Comonist arbitrarily impose such limits in this
proceeding. CenturyLink offers no valid reason for the @@sion to limit statutory rights in
this way, and the proposal should therefore be rejected.

Finally, the Commission should also reject the CTlAr®posed “Mutually Efficient

%9 CenturyLink Comments at 75.
9See47 C.F.R. § 51.709(b).
¢ CenturyLink Comments at 75.
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Traffic Exchange” (METE) proposal for the reasonscatéited in Charter’s initial comments.
As explained therein, the record in prior proceedings detraias that network edge principles,
like the CTIA’'s METE proposal, would be inequitable fangrthe incumbent LECs, and likely
discourage forward-looking efficient network interconrmutiarrangement€. Further, the
record reflects that such network edge proposals do not dclowuthe complexity of existing
network interconnection arrangements, including those hwpe@mit efficient traffic exchange
between provider$ The METE proposal would also undermine competitors’ iexjsitatutory
rights to utilize a single POI per LATA, which the @mission has repeatedly affirmé&.
IV.  CONCLUSION

The Commission should ensure that current principlesebiork interconnection and
efficiency arising from Sections 251 and 252 apply to theraoinnection of all IP networks,
without limitation or exception. Similarly, the Conssion should affirm that ILECs have a
duty to provide transit services pursuant to Section 251, ahdubh arrangements are offered
pursuant to TELRIC-pricing principles. Finally, the Comsion should reject arguments by
CenturyLink, other ILECs, and the CTIA to abandon, dreovise modify, current network
interconnection principles that ensure competitive nétvnterconnection and traffic exchange

on just and reasonable terms.

62 Charter Comments at 6-7.
®3d. at 7, n. 14 (citing comments of Comcast Corporation).
®1d. at 7-8.
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