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To: The Commission

COMMENTSOF HAMILTON RELAY, INC.

Hamilton Relay, Inc. (*Hamilton”), by its counsélereby submits these comments in
response to the Further Notice of Proposed RulemyaKVRS Further Notice”) in the above-
captioned proceeding.TheVRS Further Notice, and the Report and Order accompanying the
VRS Further Notice (“VRS Order”), largely focus on the Commission’s continuingpef to
reform the Video Relay Service (“VRS”) progr&nHamilton does not seek to comment on
VRS-specific or IP Relay-specific aspects of YiRS Further Notice because Hamilton does not
provide either of those services. However, YRS Further Notice also seeks comment on
extending certain reforms to other forms of teleommications relay services (“TRS”),
including Internet Protocol (“IP”) captioned telepte service (“IP CTS”) which Hamilton does
offer. As discussed herein, the history, challengad functional requirements of the various

forms of TRS are fundamentally different and shdaddreated separately. The Commission

! Sructure and Practices of the Video Relay Service Program; Telecommunications Relay

Services and Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities,

CG Docket No. 10-51, CG Docket No. 03-123, Repod @rder and Further Notice of
Proposed Rulemaking, FCC 13-82 (rel. June 10 203RS Further Notice”).

% See, eg., id. T 1 (In theVRS Further Notice, “we solicit further comment on options and
proposals to ensure that VRS continues to offectfanal equivalence to all eligible users and is
as immune as possible from any additional wasaeidirand abuse.”).



therefore should abandon any further efforts taesklIP CTS-specific issues in CG Docket
Nos. 10-51 or 03-123, and should consider issuaterkto IP CTS in a separate docket.

l. INTRODUCTION

Hamilton appreciates and applauds the Commissedffosts to ensure the long-term
viability of the TRS program and to reduce wastadl, and abuse of the interstate TRS Fund.
As the Commission is well aware, for many yearsMR& program “has been beset by waste
fraud and abuse, and by compensation rates thatbenome inflated well above actual co'st.”

In contrast, the Commission has not concludeddtiar forms of TRS have been plagued by the
same fraud and abu$eThe Commission should not assume that the prabtlat have affected
VRS also affect IP CTS, nor should it assume thabas taken with respect to the VRS program
are appropriate for IP CTS.

Each form of TRS is different and faces differemaltenges and requirements. In
addition to VRS and IP CTS, the Commission hasaiz&d traditional TRS, IP Relay, and

speech-to-speech relay service (“STS”). The vagarbetween these services are significant.

3 d. (footnotes omitted).

* Earlier this year, the Commission took measuresitidress certain practices related to the
provision and marketing of [IP CTS] thapear to be contributing to a recent and dramatic
spike in reimbursement requests to the [TRS Fuhdiifficient magnitude to constitute a serious
threat to the Fund if not promptly and decisivaligigessed.”Misuse of Internet Protocol (1P)
Captioned Telephone Service Telecommunications Relay Services and Speech-to-Speech

Services for Individuals with Hearing and Speech Disabilities, CG Docket No. 13-24, CG

Docket No. 03-123, Order and Notice of ProposecRiaking, 28 FCC Rcd 703 1 1 (2013R*
CTSNPRM”) (emphasis added). The Commission sought commewhether the growth of IP
CTS was related to fraud or misuse, but has natladed that the service has been so affected.
Id. § 38. The Commission’s emphasis, rather, has teefforts to register users, confirm their
eligibility for the service, clarify provider markieg practices, and regulate the “captions on”
feature.

®> The Commission suggests that there are “significammonalities among VRS, IP Relay, and
other forms of iTRS” and notes that VRS and IP @d6% have comparable requirements for
certification and eligibility. VRS Further Notice § 250. Hamilton disagrees that the
commonalities are significant. As discussed he@ny commonalities between the services are
outweighed by their differences, thus meriting didt regulatory requirements.
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The services rely on distinct technologies and netwapabilities; are compensated through
different mechanisms; are intended for and utiliagetonsumers facing different disabilities;
have different costs of providing service; and@@vided pursuant to different levels of
competition. Accordingly, they do not share themeahallenges and should not be regulated in
a uniform manner.

Unlike VRS and IP Relay, IP CTS has certain bunlprotections from fraud and abuse.
For example, IP CTS generally uses a connectiotheigublic switched telephone network
(“PSTN?”) or voice over IP (“VoIP"), rather than ¢ging the connection entirely over the
Internet. IPCTS users therefore must subscril@evioice telephone service separate from their
use of IP CTS. In addition, because the voice aomapt of an IP CTS call relies on network
signaling, subscriber information available frore tietwork is readily identifiable. This is in
contrast to IP Relay and VRS, which do not regthiesuser to subscribe to a voice telephone
service.

IP CTS is also subject to a different cost recoveegchanism from VRS and IP Relay.
Since 2007, IP CTS rates have been determinedsfaould continue to be determined) by a
competitively-based Multistate Average Rate Striece{(MARS”), which calculates the
interstate compensation rate for traditional CapgtTelephone Service (“CTS”) and IP CTS by
using a weighted average of the rategriglastate CTS. MARS does not rely on the projected
cost or data submissions of providers — insteae]igs on rates that are competitively bid at the

state level. Due to the competitive nature ofdfage bidding process, there is a built-in



incentive to lower costs, and thus IP CTS providerge no ability or reason to inflate their cost
or data submissiorfs.

In short, the Commission should not consider IP @E8es in CG Docket No. 10-51 — a
docket established to monitor and address VRS sssknstead, the Commission should consider
each form of TRS in separate, dedicated dockétsthis way, the Commission can isolate
issues specific to each service and consider waiysgirove each respective progranPerhaps
more importantly, considering separate servicaliffarent dockets will aid public comment, as
stakeholders will better be able to identify andhoment on issues that are clearly relevant to the
service’? Likewise, restructuring Part 64 of the Commis&amles so that the rules are service-

specific and transmission-specific, as propdden)l aid both providers and consumers. A

® As the Commission has previously recognized, t#¢R& Plan “eliminates the need to review
and possibly disallow costs reported by providaisthe “best measure of [providers’ actual,
reasonable costs,] where available, is the compiensates by states for the

samealbeit intrastate, service.Telecommunications Relay Services and Speech-to-Speech
Services for Individuals with Hearing and Speech Disabilities, CG Docket No. 03-123, Report
and Order and Declaratory Ruling, 22 FCC Rcd 201126 (2007) (footnotes omitted).

" The Commission continues to use CG Docket No.ZBgenerally for all TRS services, and it
may wish to close that docket ten years on, mudhdid CC Docket No. 98-67 in 2005. The
Commission now uses CG Docket No. 10-51 for VRS,[Bket No. 08-15 for STS, CG
Docket No. 12-38 for IP Relay, and CG Docket No2#3or IP CTS, and the continued use of
these service-specific dockets may be the besseour

8 Doing so would not foreclose the Commission frasing lessons learned from one service to
seek comment on another, or to address specitiessthat may be common among services.

® Here, for example, stakeholders must review anieidw111-page document that alternates
between seeking comment on issues applicable to&fR&and those that may be applicable to
IP CTS, all iTRS, or the TRS program more generaflg one example of the problems
generated by such an approach YRS Further Notice discusses proposals for speed of answer
in paragraphs 261 to 265. Paragraphs 261, 2622263265 appear to focus only on VRS
providers. In contrast, paragraph 264 could bd reare broadly as a proposal to require all
providers to submit call detail information to thRS Fund administrator — the only reference to
VRS is on the “proposed methodology for calculatng verifying speed-of-answer
compliance,” which does not necessarily includephagraph’s data submission propo34RS
Further Notice 1 264.

914, 1 269.



revised structure of the rules will offer cleardmmce to consumers and providers as to which
rules apply specifically to each service.

. THE COMMISSION SHOULD NOT EXTEND VRS STRUCTURAL REFORMS
TOIPCTS

The Commission seeks comment on whether it shoa&hd the structural reforms
adopted in th&RS Order to other forms of iTR$? The Commission asserts that the reforms “to
improve the efficiency and availability of the VRggram could be equally beneficial if applied
to other forms of iTRS, and such application wduidher simplify the administration of the
TRS program.*® Other forms of TRS, however, face different obragjes that require a more
nuanced approach than simply grafting VRS rules timise other services. In fact, because the
structural reforms for VRS were adopted to curaassspecific to VRS, extending such reforms
to other services will create additional costs Badiens for providers without solving any actual
problems associated with other forms of TRS.

Indeed, the Commission currently is consideringnmet specific to IP CTS in a separate
proceedind? and an order in that proceeding is currently ooutation. As an initial matter, the
Commission should first let the reforms it deemgrapriate for IP CTS go into effect before

considering further reforms. If, for example, sweforms resolve the Commission’s concerns

1 Currently, providers and consumers must reviewrtles, a number of report and orders, and
certain waiver orders to determine what rules distaae applicable for a given service. This
necessity raises regulatory and legal costs toigeeos, and introduces an unnecessary lack of
clarity. Hamilton also imagines that Commissicaiffsshare these burdens and challenges.
12\/RS Further Notice { 250.

131d. In addition, Sorenson Communications, Inc. hasl fideetition for review of th#RS

Order, asserting that certain portions of ¥ieS Order exceed the Commission’s jurisdiction and
authority, violate the Administrative Procedure Aate arbitrary, capricious, and an abuse of
discretion, and are otherwise contrary to le&ge Sorenson Communications, Inc. v. FCC, Case
Docket No. 13-1215 (D.C. Cir.). While Hamilton &kno position on the merits, if any, of
Sorenson’s appeal, the Commission should not ceslttional uncertainty by extending the
rules adopted in théRS Order to other forms of TRS until any judicial challesge theVRS
Order have been resolved.

14 See generally IP CTSNPRM.



with respect to the IP CTS program, additional mef® may only add unnecessary costs and
burdens for IP CTS providers without any accruiegédfit to consumers.

Further, the Commission’s concerns with respet®t6TS were limited to the growth
rate of IP CTS? in contrast to the Commission’s concerns withgaeminute rate of VRS.
Accordingly, several proposed reforms in WS Further Notice do not appear to be
appropriate for IP CTS, the rates of which are Basea competitive, market-based mechanism.
Specifically, the following proposals, which wermogted primarily to ensure that VRS
providers do not submit inflated cosfsyould seem to add complexities and costs withayt a
demonstrated need or corresponding benefit: taefiauctions for IP CT%’ a neutral
platform;® and a national outreach programThe inappropriateness of these proposals for IP
CTS underscores the fact that the Commission stamuidider each service in separate items and
dockets.

Similarly, given the technical differences betw&#RS and IP CTS, requiring each IP
CTS provider to offer users the capability to regisvith the provider as a “default provider,” to
populate the TRS User Registration Database (“TR®U), and to query the database to ensure
each user’s eligibility for each cllis wholly unnecessary. As an initial matter, IPSusers

do not need a new, provider-issued ten-digit nunmberder to use the service. IP CTS users

15 See Comments of Hamilton Relay, Inc., CG Docket No.2U3-CG Docket No. 03-123, at 7-8
(filed Feb. 26, 2013).

'® The analysis of cost recovery is very differendemMARS because the rate is not based on
underlying costs and cost submissions. Theretorg reforms intended primarily to prevent
providers from inflating cost submissions are rggrapriate for IP CTS, unless the Commission
identifies a separate, primary benefit.

" VRS Further Notice 1 238.

¥1d. 7 253.

91d. § 254. There also would be no synergy associaitdextending the capability of the
neutral video communications service provider t&€IFS, as the services rely on completely
different technologies.

2%1d. 7 251.



already subscribe to a voice telephone serficRegistering the LEC-issued telephone numbers
of such users in the TRS-URD would amount to asgceedundant registration of their phone
numbers? Additionally, IP CTS users are not presentlyelisin the NeuStar-administered iTRS
Numbering Directory, and thus IP CTS providers domeed to undertake the additional step of
dipping that database in order to confirm thatuber is a legitimate user. That legitimacy is
established without databases because the IP GrSsusready a subscriber to a PSTN- or
VolP-based number in the network. The iTRS NunmgeDirectory is simply irrelevant to IP
CTS, and so would be its corollary TRS-URD.

1. PROPOSALSRAISED INTHE FURTHER NOT/CETHAT WOULD AFFECT IP
CTSSHOULD BE CONSIDERED INTHE IPCTSDOCKET, OR NOT AT ALL

Certain of the Commission’s proposals in Fuether Notice may have merit for IP CTS.
However, even these proposals raise unique issudB LTS as opposed to VRS. Therefore, to
the extent the Commission wishes to pursue theggopals for IP CTS, it should do so in the IP
CTS docket in a manner that is specific to the waigature of IP CTS.

For example, Hamilton does not oppose rules taeptatgainst slamming for IP CT3.
However, slamming is a fundamentally different esgor IP CTS because users typically have a
telephone number issued by a local exchange c&tiEC”) or VolP provider. As a result, the
consumer is already protected by the slamming apgdicable to the LEC and VolP provider,

and thus there may not be a need for redundantT B2 gpecific slamming protections,

1 Hamilton provides its web- and mobile-based IP @i§&rs with the option of acquiring a
Hamilton-issued “CallMe Number” which is specifwthe user. However, such numbers are
not required to be issued under FCC rules, and@trpart of the iTRS Numbering Directory
administered by NeuStar. Hamilton supports theioaad exclusion of such numbers from both
the iTRS Numbering Directory and the TRS-URD fa thasons discussed herein.

22 In addition, the Commission is already addres#hG TS registration and certification in a
separate proceedingee VRS Order 1 83 n. 199.

23VVRS Further Notice ] 255. Hamilton also believes that the proposetiocner proprietary
network information protections (“CPNI”) are a reaable and justified method for protecting
consumersld. 1 270.



particularly where IP CTS providers are not subjedhe iTRS numbering requirements. Nor
has there been any evidence of slamming in thell® €éntext that would warrant such
redundant requirements.

Hamilton also does not oppose the Commission’sqgealto establish compliance
plans®* However, Hamilton notes that IP CTS providersadty are subject to annual
certifications and to audits. Before implementsugh a requirement, the Commission should
consider what additional value such compliance plaitl offer and what the associated burdens
of preparing, submitting, and regulating such phlarikbe. The Commission should also
consider whether increased enforcement of the Cemiam’s existing rules would obviate the
need for such plans.

The Commission also seeks comment on whether itldlextend the general prohibition
on discrimination to IP CT8 and whether it should adopt a general rule prahipiTRS
providers from engaging in unjust and unreasonpiaetices’® To the extent the Commission
wishes to adopt such rules, it should provide digadlance as to what constitutes unjust or
unreasonable discrimination and unjust and unreddermpractices — and it should do so in a
manner specific to each service. Otherwise, tble dd clarity could create unintended
consequences that ultimately remove any benefitsetbfrom adopting such rulés.

V. CONCLUSION

For the reasons described above, the Commissiaridshot address IP CTS issues in

this proceeding. Instead, should the Commissi@hwo consider changes to the IP CTS

41d. 7 255.

*°1d. { 255.

%1d. 1 271.

27 Much of the Commission’s precedent with respecirijpist and unreasonable practices deals
with unjust and unreasonable rates, an issuegHatgely irrelevant to rate-regulated TRS.

-8-—



program, it should do so in CG Docket No. 13-24 anky adopt changes that are relevant
specifically to IP CTS.
Respectfully submitted,

HAMILTON RELAY, INC.

By: /s/ David A. O’'Connor
David A. O’Connor
Joshua M. Bercu

Wilkinson Barker Knauer, LLP
2300 N Street, NW Suite 700
Washington, DC 20037
202.783.4141

Its Attorneys

August 19, 2013



