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SUMMARY 

The North Carolina Rural Electrification Authority (hereinafter "the NCREA") requests 

that the Federal Communications Commission deny Time Warner Cable Inc.'s (hereinafter 

"TWC") Petition for Preemption. The NCREA has not failed to arbitrate an interconnection 

agreement between Time Warner Cable Information Services (North Carolina), LLC (hereinafter 

"TWCIS") and Star Telephone Membership Corporation (hereinafter "Star"), but has set forth a 

procedural schedule calling for an interconnection agreement to be considered pending 

resolution of Star's Petition seeking suspension or modification of its 47 USC §25l(b) 

obligations. Star filed a Petition pursuant to Section 251(£)(2) of the Communications Act of 

1934 asking the NCREA to suspend or modify any obligation to provide specific Section 251(b) 

interconnection arrangements requested by TWCIS. 

NCREA's measured approach is reasonable, appropriate, and permissible pursuant to 47 

USC §251 (f)(2)(B) and 4 7 USC §252 ofthe Communications Act of 1934. By allowing Star's 

Section 251(£)(2) Petition to be resolved before arbitrating an interconnection agreement, it will 

avoid the inefficiency that would arise should the parties be forced to determine whether to 

suspend or modify the application of any Section 251 (b) requirements to a rural ILEC while 

simultaneously arbitrating an interconnection agreement for those same arrangements. The 

NCREA has not "failed to act" but has determined that for the sake of clarity and efficiency, 

Star's Section 251 (f)(2) Petition should be resolved before the parties are required to move 

forward with the arbitration of an interconnection agreement. TWC's Petition for Preemption 

should be denied. 
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Before the 
Federal Communications Commission 

Washington, DC 20554 

In the Matter of ) 
) 

Petition of Time Warner Cable Inc. ) 
For Preemption Pursuant to Section 252(e)(5) ) WC Docket No. 13~204 
of the Communications Act, as Amended, ofthe ) 
North Carolina Rural Electrification Authority ) 
for Failure to Arbitrate an Interconnection ) 
Agreement with Star Telephone Membership ) 
Corporation ) 

NCREA COMMENTS TO 
TIME WARNER CABLE INC'S PETITION FOR PREEMPTION 

Time Warner Cable Inc. (hereinafter "TWC") has requested that the Federal 

Communications Commission issue an order preempting the jurisdiction of the North Carolina 

Rural Electrification Authority (hereinafter "the NCREA") to arbitrate an interconnection 

agreement between TWC's telecommunications carrier subsidiary, Time Warner Cable 

Information Services (North Carolina), LLC (hereinafter "TWCIS") and Star Telephone 

Membership Corporation (hereinafter "Star"). The NCREA has established a procedural 

schedule which requires Star and TWCIS to first complete the Section 251(£)(2) proceedings that 

were initiated by Star's Petition seeking modification or suspension of one or more of its Section 

251 (b) duties. 1 After the Section 251 (f)(2) proceedings are complete, the NCREA has ordered 

that the parties shall proceed to Phase II. Phase II calls for TWCIS and Star to determine 

whether they can agree to the terms of an interconnection agreement. If they are unable to agree 

to the terms of an interconnection agreement, the Authority will then move forward with the 

arbitration of any disputed issues that exist between Star and TWCIS regarding interconnection. 

1 Order, Docket No. TMC-5, Sub 1, at 3-4 (N.C. Rural Elec. Auth. Apr. 2, 2013}, attached as Exhibit 1. 
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The NCREA has carried out its duties as provided by the Telecommunications Act. The 

NCREA has not failed to act, therefore TWC's petition for preemption should be denied. 

BACKGROUND 

1. The Parties 

In October 2005, TWCIS, a carrier affiliate ofTWC, requested that Star, a telephone 

membership corporation, negotiate with TWCIS for an interconnection agreement. Star, based 

on its belief that it was subject to an exemption pursuant to Section 251(f)(l), did not negotiate 

an interconnection agreement, therefore on March 14, 2006, TWCIS filed with the NCREA a 

Petition for Arbitration with Star Telephone Membership Corporation and a Conditional Petition 

for Termination of Rural Exemption and Request for Consolidation with Petition for 

Arbitration. 2 

The North Carolina Rural Electrification Authority is an agency of the state ofNorth 

Carolina established with the purpose of securing electric and telephone service for the rural 

districts of the state. The NCREA is a state commission as defined in the Telecommunications 

Act of 1996, 47 USC §153(48)(2013). 

The NCREA board consists of five members, with each member being appointed by the 

North Carolina governor.3 The NCREA is established for the stated purpose of ensuring that 

people residing in rural communities are provided with adequate telephone service.4 The 

NCREA has a number of duties, including the following: 

The Rural Electrification Authority shall have the authority to employ such personnel 
as shall be necessary to conduct surveys; to contact the telephone companies serving 
the general area for the purpose of arranging for extension of telephone service by 

2 Petition of Time Warner Cable Information Services (North Carolina), LLC for Arbitration with Star Telephone 
Membership Corporation and Conditional Petition for Termination of Rural Exemption (filed March 14, 2006), 
attached as Exhibit 2. 
3 N.C. Gen. Stat. §117-1 (2013). 
4 N.C. Gen. Stat. §117-29 (2013). 
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such companies to such community or communities; to make estimates of the cost of 
the extension of telephone service to such community or communities; to call upon 
the Utilities Commission of the State to fix such rates as will be applicable to such 
service; to secure for such community or communities any assistance which may be 
available from the federal government by gift or loan or in any other manner; to 
investigate all applications for the creation of telephone membership corporations and 
determine and pass upon the question of granting authority to form such corporation; 
to provide forms for making such applications, and to do all things necessary to a 
proper determination of the question of the establishment of such telephone 
membership corporations in keeping with the provisions of this Article; to act as 
agent for any such telephone membership corporation in securing loans or grants 
from any agency of the United States government; to prescribe rules and regulations 
and the necessary blanks for such membership corporations in making applications 
for grants or loans from any agency of the United States government; to do all other 
acts and things which may be necessary to aid the rural communities in North 
Carolina in securing telephone service. 5 

While members of the board are officers and directors of telephone and electric cooperatives 

(including Star) and/or associations representing such cooperatives, each member is required by 

law to recuse themselves and not participate in matters that present a conflict or a potential 

conflict.6 TWC mentions in its Petition for Preemption that Star is represented on the NCREA's 

board by Commissioner Ronnie Alderman, who has served on Star's board of directors for 13 

years. Commissioner Alderman is not serving as Star's "representative" in his duties as an 

NCREA board member. The telephone and membership cooperatives do not have 

representatives on the Board. While members of the board may hold positions with the 

telephone and membership cooperatives, their duties as NCREA board members are separate and 

distinct from the duties they have to their respective telephone and electric cooperatives and to 

the associations representing such cooperatives. 

5 
N.C. Gen. Stat. 117-31 {2013). Petitioner states in its Petition that the NCREA is an agent for the electric and 

telephone member corporations. Time Warner failed to state that this agency relationship occurs in the context of 
electric and telephone membership corporations seeking loans or grants from the United States government. 
6 Time Warner mentions in its Petition that Commissioner Ronnie Alderman, who has served on Star's board of 
directors for 13 years, is a member of the NCREA board. Commissioner Alderman has recused himself from 
participation in any and all proceedings before the NCREA involving TWCIS and Star to avoid any conflict or 
potential conflict. 
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2. Procedural History 

In October 2005, TWCIS requested negotiation of an interconnection agreement with Star. 

After efforts between Star and TWCIS to negotiate an interconnection agreement were 

unsuccessful, on March 14, 2006, TWCIS filed a Petition for Arbitration with Star Telephone 

Membership Corporation and a Conditional Petition for Termination of Rural Exemption and 

Request for Consolidation with Petition for Arbitration.7 TWCIS filed its Petition directly to the 

NCREA as required by the Telecommunications Act. 

On April10, 2006, Star filed a Motion to Dismiss Time Warner Cable Information Services 

(North Carolina), LLC's Petition for Arbitration.8 The NCREA established a procedural 

schedule allowing Time Warner to respond to Star's Motion. Time Warner responded to Star's 

Motion and on May 10, 2006, the NCREA ordered Star to file reply comments on or before May 

16,2006. 

After considering the responses and replies filed by Star and TWCIS, on July 19, 2006, the 

NCREA dismissed TWCIS's petition on the grounds that TWCIS was not a telecommunications 

carrier and was therefore not permitted to seek interconnection rights or compel arbitration 

pursuant to Section 252.9 

On December 17, 2007, the NCREA received a request from TWCIS asking that it 

reconsider its order dismissing TWCIS's petition. 10 On March 24, 2008, the NCREA determined 

that the request for reconsideration was not a remedy provided for by the Telecommunications 

7 Petition of Time Warner Cable Information Services (North Carolina), LLC for Arbitration with Star Telephone 
Membership Corporation and Conditional Petition for Termination of Rural Exemption (filed March 14, 2006), 
Exhibit 2. 
8 Motion to Star Telephone Membership Corporation to Dismiss Time Warner Cable Information Services (North 
Carolina) LLC's Petition for Arbitration (filed April10, 2006), attached as Exhibit 3. 
9 Order Consolidating and Dismissing Proceedings, Docket Nos. TMC-1, Sub 1 et al., at 6-7 (N.C. Rural Elec. Auth. 
July 19, 2006), attached as Exhibit 4. 
10 Letter from Marcus W. Trathen, Counsel to TWC, toT. Scott Poole, Administrator, NCREA (filed Dec. 17, 2007), 
attached as Exhibit 5. 
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Act of 1996 and denied TWCIS' s request for reconsideration of the Authority's July 19, 2006 

order. 11 

On May 2, 2008, TWCIS filed a complaint and request for declaratory and injunctive relief 

in federal district court to challenge the legality of the July 2006 order and the March 2008 

order. 12 

On September 23, 2009, the US District Court for the Eastern District ofNorth Carolina 

vacated and remanded both orders back to the NCREA to move forward with TWCIS's 

petitions. 13 On December 7, 2009, the NCREA issued an order seeking comments from Star and 

TWCIS on the procedures necessary to comply with the court's ruling. 

On January 27, 2010, the NCREA ordered that the matter would proceed in two phases: 1) 

the first phase would determine whether Star's rural exemption would be terminated; and 2) in 

the event the Authority determined that Star's rural exemption is terminated, the hearing officer 

would conduct an arbitration regarding an interconnection agreement between TWCIS and 

Star. 14 During the pendency of the determination on Star's rural exemption, on May 26, 2011, 

the FCC issued a Declaratory Ruling stating that Section 251 (f) (I) exempts rural LECs only 

from the requirements of Section 251 (c) but has no impact on the rural LEC 's obligations under 

Sections 251(a) and (b). 15 In that same ruling, the FCC recognized that "carriers might obtain 

relief from the section 25l(b) obligations in some instances pursuant to Section 251(f)(2)."16 

11 
Order Denying Request for Reconsideration, Docket No. TMC-1, Sub 1 et al., at 2-3 {N.C. Rural Elec. Auth. March 

24, 2008), attached as Exhibit 6. 
12 Time Warner Cable Info. Servs. (N.C.), LLC v. Duncan, Complaint for Declaratory and Injunctive Relief, No. 5:08 CV 
202 {filed May 2, 2008). 
13 Time Warner Cable Info. Servs. (N.C.}, LLC v. Duncan, 656 F. Supp. 2d 565, 576 (E. D. N.C. 2009). 
14 

Order, Docket No. TMC-5, Sub 1, at 5 {N.C. Rural Elec. Auth. Jan. 27, 2010), attached as Exhibit 7. 
15 

In the matter of Petition of CRC Communications of Maine, Inc. and Time Warner Cable Inc. for Preemption 
Pursuant to Section 253 of the Communications Act, as Amended eta/., Declaratory Ruling, 26 F.C.C.R. 8259, FCC 
11-83, WC Docket No. 10-143{2011){hereinafter "CRC Declaratory Ruling"). 
16 

CRC Declaratory Ruling n. 49, 26 F.C.C.R. 8259. 
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On January 31,2012, the NCREA terminated the rural exemption proceeding pursuant to the 

CRC Declaratory Ruling issued by the FCC. 17 On February 29,2012, Star filed its Confidential 

Petition of Star Pursuant to Section 251 (f)(2). 18 The NCREA was to rule on the Section 

251 (f)(2) petition within 180 days. TWCIS filed a Motion to Dismiss Star's Petition on March 

23,2012. 19 

Following NCREA's review of comments and reply comments from the parties and its 

review of the recommendation ofthe arbitrator, on April2, 2013, the NCREA issued an order 

allowing Star's 251(f)(2) petition to move forward?0 Similar to its prior approach in January 

2010, the NCREA ordered that the matter proceed in two phases: 

1) First the arbitrator shall determine whether a suspension or modification of any of Star's 

4 7 USC §251 (b) obligations is necessary; and 

2) If obligations should not be suspended or modified, the parties shall proceed to Phase II, 

an interconnection agreement?1 

While TWC argues that the NCREA is unwilling to act on TWCIS's pending arbitration 

petition at all, it is evident from the order that TWC's assertion is inaccurate. The NCREA will 

move forward with arbitration, but only after it determines whether any of Star's Section 251(b) 

obligations should be modified or suspended. TWC states in its petition that the NCREA has 

never completed an arbitration pursuant to Section 252(1 ). This characterization is improper. 

Pursuant to 47 USC §252, parties can participate in voluntary negotiations. The NCREA only 

gets involved if asked to participate in the event the parties are unable to come to an agreement. 

17 Final Decision, Docket No. TMC-5, Sub 1 (N.C. Rural Elec. Auth. Jan. 31, 2012), attached as Exhibit 8. 
18 Non-Confidential Petition of Star Telephone Membership Corporation Pursuant to 47 U.S.C. §251(f)(2), Docket 
No. TMC-5, Sub 1, at 15 (filed Feb. 29, 2012), attached as Exhibit 9. 
19 

Time Warner Cable Information Services (North Carolina), LLC Motion to Dismiss Petition for Suspension or 
Modification, Docket No. TMC-5, Sub 1 (filed March 23, 2012), attached as Exhibit 10. 
20 Order, Docket No. TMC-5, Sub 1, at 3-4 (N.C. Rural Elec. Auth. Apr. 2, 2013), Exhibit 1. 
21 Exhibit 1. 
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In most circumstances, parties have overwhelmingly been able to resolve their differences before 

it became necessary for the NCREA to render a final decision in an arbitration docket. 

TWC also argues that years have elapsed since TWCIS first sought to negotiate an 

interconnection agreement. While years have passed since TWCIS's initial request, those years 

have been spent deciding relevant issues and have led to lengthy litigation before the NCREA 

and up to the federal court. The NCREA has not been dormant, but has actively moved the 

proceedings between Star and TWCIS forward as suitable pursuant to the Telecommunications 

Act. 

ARGUMENT 

I. THE FCC SHOULD NOT PREEMPT THE NCREA'S JURISDICTION 

1. The NCREA has not ~~failed to act." 

Preemption by the Federal Communications Commission of the jurisdiction of a state 

regulatory agency is authorized by the Telecommunications Act of 1996, 4 7 USC §609, but only 

where the state commission fails to act to carry out its responsibility under 47 USC §252 in any 

proceeding or other matter under [252]."22 In Global NAPs Inc. v. FCC, 291 F.3d 832, 835 

(D.C. Cir. 2002), the FCC recognized that "only if the state commission either does not respond 

to a request, or refuses to resolve a particular matter raised in a request, does preemption become 

a viable option." The court noted that "under this reading, the purpose of252 is to hold the FCC 

out as an alternative forum for adjudication of certain disputes related to interconnection 

agreements; the statute does not authorize the Commission to sit as an appellate tribunal to 

review the correctness of state resolution of such disputes."23 

22 Global NAPs Inc. v. FCC, 291 F.3d 832, 835 (D.C. Cir. 2002). 
23 /d. at 837. 
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The NCREA has not "failed to act" but rather, has acted pursuant to the authority 

provided for in Section 251(f)(2). Section 251(f)(2)(B) allows a state Commission to suspend 

enforcement of the requirements of subsection (b) to which the petition applies with respect to 

the petitioning carrier or carriers. This section allows the NCREA to suspend all requirements 

that relate to Section 251 (b) while the state commission is acting on the petition. 

The NCREA's actions are also appropriate as provided by Section 252(4)(C) which states 

that "the State Commission shall resolve each issue set forth in the petition and the response, if 

any, by imposing appropriate conditions as required to implement subsection (c) upon the parties 

to the agreement, and shall conclude the resolution of any unresolved issues not later than 9 

months after the date on which the local exchange carrier received the request under this 

section." Star's Petition involves both a determination of whether to suspend any of Star's 

Section 251 (b) obligations as well as a determination of an interconnection agreement. As 

required by Section 252, the NCREA has established a process allowing the NCREA to resolve 

issues related to the Section 251 (f)(2) duties (that deal directly with interconnection rights) in 

order for the parties to arbitrate issues related to an interconnection agreement. The NCREA has 

not failed to act, despite TWC's insistence. While TWC may not agree with the process, this 

disagreement cannot be characterized as NCREA's failing to act. 

Pursuant to 47 USC §252(e)(2)(B), a State Commission may reject an agreement (or any 

portion thereof) adopted by arbitration under subsection (b) if it finds that the agreement does not 

meet the requirements of Section 251, including the regulations prescribed by the Commission 

pursuant to Section 251. It is procedurally appropriate to first determine what Section 251 (b) 

requirements may be modified or suspended before having the parties enter into an 

interconnection agreement. Since the NCREA may reject an agreement that does not meet the 
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requirements of Section 251, the NCREA correctly determined that the Section 251 requirements 

should be decided before the interconnection agreement is arbitrated. 

TWC cites to Starpower Communications, LLC Petitionfor Preemption in support of its 

argument that the NCREA has failed to act.24 Starpower is distinguishable. Starpower filed a 

petition with the Virginia Commission seeking a declaratory ruling directing GTE to pay 

reciprocal compensation to Starpower for delivering GTE's traffic to Internet Service Providers 

(ISPs) served by Starpower. In that case, the Virginia Commission declined jurisdiction over the 

petition and specifically stated they "should take no action." The Virginia Commission 

encouraged the parties to seek relief from the FCC. In Starpower, the Virginia Commission 

expressly declined to resolve the petitions before it. The FCC recognized that the Commission 

failed to act and under those "unique circumstances" decided to assume the jurisdiction of the 

state commission.25 The NCREA in this case has not stated that it will not act on TWCIS's 

pending arbitration petition, but instead has decided to wait to move forward with 

interconnection proceedings until the parties complete hearings on Star's Section 251(±)(2) 

petition. 

TWC also cites to In the matter of the Petition ofWorldCom, Inc. for its argument that the 

NCREA has failed to act.26 WorldCom filed a petition with the Virginia Commission seeking 

arbitration of the terms of an interconnection agreement with Verizon. The Virginia 

Commission expressly failed to act by issuing an order refusing to arbitrate the terms of the 

parties' interconnection agreement pursuant to the Act. The Virginia Commission encouraged 

24 
Starpower Communications, LLC Petition for Preemption of Jurisdiction of the Virginia State Corporation 

Commission Pursuant to Section 252{e}{5) of the Telecommunications Act of 1996, Memorandum Opinion and 
Order, 15 FCC Red 11277, ~7 (2000). 
25 /d. 
26 

Petition of WorldCom, Inc. for Preemption of Jurisdiction of the Virginia State Corporation Commission Pursuant 
to Section 252{e}{5) of the Telecommunications Act of 1996 and for Arbitration of Interconnection Disputes with 
Verizon-Virginia, Inc., Memorandum Opinion and Order, 16 FCC Red 6224 ~5 (2001). 
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the parties to seek relief from the FCC in lieu of the state commission. The FCC recognized that 

the state commission expressly refused to apply federal law. The parties did not dispute that the 

Virginia Commission failed to carry out its Section 252 responsibility. WorldCom is another 

case in which there is a clear failure to act, as well as a request by the state commission seeking 

the FCC's preemption. 

The NCREA has not failed to act and has not sought FCC intervention. The NCREA has 

energetically moved the matter between Star and TWCIS along. The case has, however, taken 

on a life of its own. The NCREA has consistently discharged its duty during the progression of 

the case through dismissal, appeal to federal court, and remand back to the NCREA. Time 

Warner's Petition for Preemption should therefore be denied. 

2. The NCREA's ruling does not conflict with the CRC Declaratory Ruling. 

The CRC Declaratory Ruling recognizes that "the [Telecommunications] Act does not 

contain an exemption from the duty to interconnect under Section 251(a), and as the Commission 

has previously recognized, 'the only statutory avenue for relief from the Section 251(b) 

requirements' is for a rural incumbent LEC to request suspension or modification of those 

requirements under the procedure established by section 251(f)(2).'m The CRC Declaratory 

Ruling notes specifically that carriers might obtain relief from the Section 251(b) obligations 

pursuant to Section 251(f)(2). 

The CRC Declaratory Ruling does not prohibit the NCREA from ordering the parties to 

proceed with resolving the Section 251 (f)(2) petition before arbitrating an interconnection 

agreement. Contrary to the assertions ofTWC, the NCREA has not decided to block or prevent 

TWCIS and Star from entering into an interconnection agreement. The NCREA has instead set 

27 
CRC Declaratory Ruling n. 79, 26 F.C.C.R. 8259. 
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forth a procedural schedule that will logically allow the 251(±)(2) petition to be decided and then 

allow the parties to arbitrate an interconnection agreement. 

The NCREA properly ordered that a determination be made on whether to suspend or 

modify any obligation of Star TMC to establish the interconnection arrangements requested by 

TWCIS before arbitrating TWCIS's request for establishment of an interconnection agreement 

with Star TMC providing for those arrangements. By taldng the approach ordered by the 

NCREA, determining whether to suspend or modify Star's obligation to provide any of the 

interconnection arrangements sought by TWCIS will provide clarity in the proceeding to 

determine what interconnection arrangements are to be provided by Star. 

II. NCREA'S ACTIONS ARE JUSTIFIED BY SECTIONS 251 AND 252 OF THE 
TELECOMMUNICATIONS ACT 

1. Section 251(f)(2) Authorizes the NCREA to suspend the arbitration proceedings. 

Star TMC filed a Petition for suspension or modification pursuant to Section 251(±)(2) of 

the Telecommunications Act. Section 251(±)(2) provides as follows: 

The State Commission shall act upon the Petition filed in this paragraph within 
180 days after receiving such Petition. Pending such action, the State 
commission may suspend enforcement of the requirement or requirements to 
which the petition applies with respect to the petitioning carrier or carriers. 
(emphasis added) 

It is clear that the substance of what TWC seeks through an interconnection agreement 

will be the subject of what is considered in the 251(±)(2) proceeding. Star is asserting that it is 

subject to one or more suspensions or exemptions in terms of its duty not to prohibit the resale of 

its telecommunications services, the duty to provide number portability, the duty to provide 

dialing parity, the duty to afford access to rights of way and the duty to establish reciprocal 

compensation arrangements for the transport and termination of telecommunications. TWC is 

seeking those arrangements in its interconnection agreement with Star. TWC is seeking to 
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simultaneously litigate the question of whether Star is exempt from those duties while 

negotiating an agreement that provides for those arrangements. This approach is inappropriate 

and inefficient. The NCREA's measured approach is sufficient and permissible pursuant to 

Section 251(±)(2). TWC's Petition for Preemption should be denied. 

2. Section 252 does not prohibit the NCREA from resolving Star's Petition for 
Suspension or Modification before resolving TWC's demand for arbitration of 
an interconnection agreement. 

NCREA's decision to determine whether Star is subject to any Section 251(b) 

modifications or suspensions is procedurally sound and in line with the requirements of 47 USC 

§252. Pursuant to 47 USC §252(c)(l), "in resolving by arbitration under subsection (b) any open 

issues and imposing conditions upon the parties to the agreement, a State commission shall - -

(1) ensure that such resolution and conditions meet the requirements of section 251, including 

the regulations prescribed by the commission pursuant to Section 251." Section 252 outlines the 

necessity of ensuring that the requirements of Section 251 are met in resolving issues 

surrounding an interconnection agreement. It follows directly, therefore, that Section 251(b) 

suspensions and/or modifications should be resolved before an arbitration of an interconnection 

agreement can be resolved. The NCREA has acted appropriately and has not acted in a manner 

contrary to the Telecommunications Act. TWC's Petition for Preemption should be denied. 

CONCLUSION 

Preempting the NCREA' s jurisdiction at this late stage, in addition to being unwarranted, 

would be wasteful and inefficient. The NCREA has not failed or refused to act. The NCREA's 

stepped approach to consider Star's pending Section 251(±)(2) request before arbitrating an 

interconnection agreement is procedurally permissible and does not demonstrate a failure to act 
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that warrants FCC preemption. The FCC should, therefore, deny Time Warner's Petition for 

Preemption. 

Respectfully submitted this ~ lf'ltl day of September, 2013. 

ROY COOPER 
Attorney General 

areena J. P Hips 
Brandon L. Truman 
Assistant Attorneys General 
North Carolina Department of Justice 
Post Office Box 629 
Raleigh, North Carolina 27602-0629 
Telephone: (919) 716-661 0 
Facsimile: (919) 716-6757 
Counsel for NCREA 
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BEFORE THE 

NORTH CAROLINA RURAL ELECTRIFICATION AUTHORITY 

DOCKET NO. ____________ _ 

In the Matter of ) 
Petition of Time Warner Cable Information Services ) 
(North Carolina), LLC for Arbitration ) 
Pursuant to Section 252(b) ofthe Communications Act ) 
of 1934, as Amended, to Establish.aninterconnection )· 
Agreement with Star Telephone Membership Corporation ) 

PETITION FOR ARBITRATION 

Time Warner Cable Information Services (North Carolina), LLC ("TWCIS (NC)"), 

through its attorneys, hereby petitions the North Carolina Rural Electrification Authority 

("Authority") for arbitration of certain rates, terms, and conditions for interconnection and 

related arrangements with Star Telephone Membership Corporation ("Star") pursuant to Section 

252(b) of the Communications Act of 1934, as amended ("Act''), ll and the Authority's 

Arbitration Policies Resolution.21 

INTRODUCTION AND OVERVIEW 

Star operates in a rural area of North Carolina that has not benefited from 

telecommunications competition given the limited number of potential subscribers and the rural 

surroundings. Consistent with the intent of the federal Act and state policies, TWCIS (NC) is 

11 47 U.S.C. §§ 151, et seq. (1996) ("Act"). 
21 Resolution on Arbitration Policies for Telecommunications Interconnection .Agreements (May 

~ 16, ;2.005) \'Arbitration Policies Resolution"). 
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-· 

certified to offer local and long distance telecommunications services in North Carolina,3/ and 

has sought to offer competitive telecommunications service in Star's territory so that customers 

ofTWCIS (NCYs affiliate, Time Warner Cable, located in Star's territory will be able to receive 

competitive voice services, including Voice~over-Intemet Protocol ("VoiP") services. Making 

these services available will advance the goal of ensuring that all North carolina consumers have · 

the benefits of competition, not just those living in metropolitan areas. 

To that end, TWCIS (NC) has sought interconnection and other necessary arrangements 

from Star to ensure that each Party's customers can complete and receive calls. In order to offer 

competitive. service in Star's territory, TWCIS (NC) has sought to exercise its rights under 

Section 251 of the Act to seek interconnection pursuant to Section 25l(a) of the Act and the 

establishment of number portability and reciprocal compensation arrangements pursuant to 

Section 25l(b) of the Act.41 These are rights afforded to all telecommunications carriers and all 

local exchange carriers. 

Star, however, has rebuffed TWCIS (NC)'s attempts to obtain even these Iirillted 

interconnection rights. By so doing and failing to offer any lawful justification for its continued 

refusal to negotiate with TWCIS (NC), Star has failed to comply with its obligations under the 

Act. TWCIS (NC) is entitled to obtain interconnection and other arrangements under Sections 

25l(a) and 251 (b) of the Act, and has presented Star with a proposed interconnection agreement 

to facilitate the establishment of the Parties' interconnection relationship. TWCIS (NC)'s 

31 North Carolina Utilities Commission ("NCUC"') Docket Nos. P-1262, Sub 0 and Sub 1, 
Application of Time Warner Cable Information Services for a Certificate of Public Convenience and 
N~essify to Offer Long Distance Telecommunications Service by a Reseller,· Application ofTime Warner 
Cable Information Services for a Certfjzcate of Public Convenience and Necessity to Provide Competing 
Local Exchange and Exchange Access Services in the State of North Carolina, Order Granting 
Certificates (July 24, 2003). · 

,....., 41 47 U.S.C. §§ 251(a), (b). 
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!""' · proposed agreement is consistent with the Act, and Star has provided no reason why that 

agreement should not be adopted by the Authority as the operating document between the 

Parties. 

Further, Star has been unwilling to extend to TWCIS (NC) the same benefits and 

privileges Star has extended to other carriers operating in its area. TWCIS (NC) simply seeks 

the similar type of arrangement Star has provided to other carriers via intercorm.ection 

· agreements that have been reviewed and approved by the Authority. Star has not explained why 

it intends to treat TWCIS (NC) differently than it treats other sitnilarly situated carriers providing 

services in Star's territory. 

Star's actions effectively foreclose TWCIS (NC)'s ability to introduce competitive · 

communications services in Star's territory and deny TWCIS (NC) its rights under Section 251 

of the Act. Accordingly, TWCIS (NC) is compelled to seek the Authoritis assistance pursuant 

to Section 252 to resolve this matter in a fair and equitable manner consistent with ~he standards 

set forth in Sections 251 and 252 of the Act, and the Authority's Arbitration Policies Resolution. 

APPLICABLE LEGAL STANDARD 

The Act establishes distinct obligations for telecommunications carriers, local exchange 

carriers ( .. LECs"), and incumbent local exchange carriers ("ILECs''). An entity that falls within 

all three categories must comply with each of that category's obligations as set forth in Section 

251 ofthe Act. Specifically, all telecommunications carriers have a duty to interconnect directly 

or indirectly with other telecommunications carriers under Section 251(a) of the Act.s' In 

addition, all local exchange carriers have a duty to provide resaleJ number portability, dialing 

51 47 U.S. C. § 25l(a). 
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parity, access to rights-of-way, and arrangements for the transport and termination of traffic. 61 

Finally, all ILECs have a duty to provide direct interconnection and unbundled network elements 

upon request in accordance with Section 251 (c) of the Act 71 ILECs qualifying as rural telephone 

companies, however, are exempt froni the obligations of Section 25l(c) until certain conditions 

are met.81 The Act provides that only the obligations of Section 25l(c) are stibject to the so~ 

called ''rural exemption,-rural ILECs, including Telephone Membership Corporations 

("TMCs"), are still required to comply with the requirements of Section 251(a) and Section 

25l(b).91 

The negotiation and arbitration process is not limited to Section 25l(c) obligations. 101 A 

Section 251 (a) request for interconnection or a Section 251 (b) request for the establishment of an 

arrangement for the transport and tennination of traffic is subject to arbitration under Section 

252. This is consistent with Section 252(a), which permits any partY to a negotiation under 

Section 252 to petition a state commission for arbitration.U' Section 252(a)(l) addresses 

voluntary negotiations, and permits parties to enter into an interconnection agreement without 

61 47 u.s.c. § 251(b). 
11 47 U.S.C. § 25l(c). 

Sl 47 u.s.c. § 251(f)(l). 
91 47U.S.C. § 251(f)(l). 
101 See, e.g., Level 3 Communications LLC Interconnection .Arbitration Application, Case No. PU-

2065.;02-465. Order, 2002 N.D. PUC LEXIS 35, *2-*5 (Nov. 20, 2002) (finding the atbitration provisions 
of Section 252 are available for all Section 25 1 interconnections, including interconnections under 
Section 25l(a)); Petition for Arbitration of an Interc~nnection Agreement Between Level 3 
Communications, LLC and CenturyTel of Washington, Inc. Pursuant to 47 U.S.C. Section 252, Docket 
No. UT-023043, Third Supplemental Order Confirming Jurisdiction, 2002 Wash. UTC LEXIS 418, *5-*7 
(Oct 25, 2002) (noting that Section 252(b)(l) provides jurisdiction to arbitrate a request for 
interconnection brought pursuant to Section 25l(a)). 

I""' 111 41 U.S.C. § 252(a). 
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regard to Section 2Sl(b) or (c). 121 If voluntary negotiations are not successful, either party may 
- . 

initiate a Section 252(b) arbitration. 131 

Section 252(a)(l) simply refers to requests for interconnection, services, or elements 

pursuant to Section 251.141 It does not specify Section 251(a), (b), or (c). Further, once it 

receives a petition for arbitration, a state commission's review is not limit~ to Section 25l(c). 

Rather, it must resolve the outstanding issues consistent with the entirety of Section 251.1S/ 

Thus, any request for negotiation pursuant to Section 251 that does not result in a negotiated 

agreement may be resolved through arbitration. 

OUTLINE OF THE PETITION 

In accordance with Section 252(b)(2) of the Act, TWCIS (NC) provides "all relevant 

documentation concerning - (i) the unresolved issues; (ii) the position of each of the parties with 

~""'-- respect to those issues; and (iii) any other issue discussed and resolved by the parties.''161 All 

relevant documents are affixed as Attachments 1 through 6. In accordance with Section 252, the 

remainder of the Petition will d~tail the unresolved issues identified by the Parties during 

negotiations, and TWCIS (NC)' s and Star's positions on each issue.171 

FAC1VAL BACKGROUND 

On October 5, 2005, TWCIS (NC) submitted a bona fide request to Star requesting 

negotiation of an interco.nnection agreement to govern the exchange of traffic between the two 

#10«89 

121 47 U.S.C. § 252(aX1). 
131 47 u.s.c. § 252(b). 
141 47 U.S. C. § 252(a)(l). 

IS/ 47 U.S,C. § 252(c), 
161 47 u.s.c. § 252(bX2XA). 
111 47 u.s.c. § 252(bX2). 
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companies.181 Star responded to TWCIS (NCYs request by simply stating t..hat, pursuant to North 

Carolina statutes, TWCIS (NC)'s certification as a competitive local exchange carrier did not 

apply to the geographic area served by Star and Star has no obligation to interconnect with 

TWCIS (NC) under North Carolina statutes. 191 In hopes of clarifying its · initial request, 

TWCIS (NC) sent Star another letter on November 21, 2005, explaining that federal law, 

specifically Section 251 of the federal Act, governed TWCIS (NC)'s request and that 

TWCIS (NC) merely sought the type of interconnection arrangement Star already had provided 

to several other telecommunications carriers providing services in Star's territory.201 In response, 

Star reiterated its refusal to enter into interconnection agreement negotiations with TWCIS (NC), 

claiming that TWCIS (NC) must demonstrate that it is a telecommunications carrier eligible for 

interconnection under Section 251 of the federal Act.2U 

In a fmal effort to reach a mutually beneficial nego~d agreement, on January 31, 2006, 

TWCIS (NC) sent Star a draft interconnection agreement in hopes that the Parties could use it as 

a starting point for discussions and negotiations.221 The draft interconnection agreement 

provided to Star is substantially sinlilar to agreements TWCIS (NC) currently is negotiating with 

other TMCs under the jurisdiction of the Authority. In response to TWCIS (NC)'s draft 

agreement, Star again rejected any atte111pt to reach a mutually beneficial. interconnection 

181 Letter from Maribetb Bailey, TWCIS (NC), to Lyman M. Home, Star (Oct. 5, 2005) 
(Attachment 1). · 

191 Letter from Lyman M. Horne, Star, to Marlbeth. Bailey, TWCIS (NC) (OCt 25, 2005) ("Star 
· October·25-Letter'')"(Attachment-2). · · · · · ·· ·· 

201 Letter from Marcus W. Trathen, Counsel for TWCIS (NC), to Lyman M. Home, Star (Nov. 
21, 2005) (Attachment 3). 

211 Letter from Lyman Home, Star, to Marcus W. Trathen, Counsel for TWCIS (NC) (Dec. 13, 
2005) ("Star December 13 Letter'') (Attachment 4). 

211 Letter from Maribeth Bailey, TWCIS (NC), to Lyman M. Home, Star, and accompanying 
attachments (Jan. 31, 2006) ("TWCIS (NC) Proposed Interconnection Agreement'') (Attachment S). 
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_,-... arrangement with TWCIS (NC) and simply referred TWCIS (NC) to its December 2005 letter.231 

In hopes of avoiding the instant arbitratio14 TWCIS (NC) filed a request for mediation 

with the Authority on February 22, 2006.241 Star did not respond to TWCIS (NC)'s mediatio~ 

request, and the Parties have been unable to reach a negotiated agreement as contemplated by 

Section 252 of the Act. Thus, in accordance with its rights under Section 252, which penn.its 

either party to negotiations to petition a state commission to "arbitrate any open issues'' 

~solved by voluntary negotiations,251 TWCIS (NC) hereby files this Petition for Arbitration 

("Petition"). 

ISSUES FOR ARBITRATION 

I. TWCIS (NC) IS ENTITLED TO OBTAIN INTERCONNECTION AND OTHER 
ARRANGEMENTS FROM STAR 

A. Sections 251(a) and 251(b) Require Star To Interconnect and Enter Into 
Other Arrangements With TWCIS (Nq 

Issue Presented 

Whether Star is required to interconnect and enter into other arrangements with 

TWCIS (NC) under Sections 251(a) and 251(b) ofthe Act. 

TWCIS (NC) Position 

Star is required to comply with the duty to interconnect imposed by Section 25l(a) of the 

Act as well as the obligations to provide resale, number portability, dialing parity, access to 

rights-of~way, and arrangements for the 1ransport and teim.ination of traffic under Section 251(b) 

231 Letter from J. Lans Chase, Consultant to Star, to Maribeth Bailey, TWCIS (NC) (Feb. 8, 2006) 
("Star February 8 Letter") (Attachment 6). 

241 Letter from Marcus W. Trathen and Cherie R.. IGser, Counsel for TWCIS (NC), to T. Scott 
Poole, Administr;itor (Feb. 22, 2006). 

251 41 U.S.C. § 252(b)(l). Pursuant to that provision, either party may petition the state 
commission for arbitration during the period from the 13Sthday to the 160th day (inclusive) after the date· 
on which the incumbent carrier received the request for negotiation. See id 
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· of the Act 261 An ILEC's Section 251(a) and Section 25l(b) obligations are in addition to the 

obligations set forth in Section251(c) of the Act.271 

Specifically, Section 25l(a) of the Act imposes the duty on each telecommunications 

carrier "to interconnect directly or indirectly with the facilities and equipment of other 

telecomrmmications carriers.'s281 Under 'the rules and regulations adopted by the Federal 

Communications Conunission ("'FCC"), "interconnection" is defmed as ''the linking of two 

networks for the mutual exchange of traffic. "291 The tenn interconnection, however, does not 

include the transport and termination oftraffic.301 Instead, the duty to provide the transport and 

termination of traffic is contained in Section 25l(b) as explained below. 

The FCC has determined that telecommunications carriers may· interconnect under 

Section 25l(a) or Section 251(c)(2).311 Accordingly, the FCC's rules describe the respective 

interconnection duties under Section 25l(a) and.Section25l(c). For example, Rule 51.100 sets 

forth the interconnection duty that is applicable to all telecommunications carriers and replicates 

the requirements set forth in Section 25l(a) of the Act321 In contrast, Rule 51.305 defines the 

interconnection duties specifically applicable to ILECs when interconnection under Section 

25l(c) is triggered.:m TWCIS (NC) merely seeks its rights to interconnect under Section 25l(a), 

261 41 U.S.C. §§ 25l(a), (b). 
211 Implementation of the Local Competition Provisions in the Telecommunications Act 1996; 

Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, 11 
FCC Red 15499t f 1241 (1996) ("Local Competition Order") (mtenrening history omitted); qffd by 
AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366 (1999). 

#104489 

281 47 U.S.C. § 25l(a) .. 
291 47 C.P.R.§ Sl.S. 
301 47 C.F.R. § 51.5. 
311 Local Competition Order, 995. 
3u 47 C.F.R. § 51.100. 
331 47 C.P.R. 51.305, 
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,........ consistent with the FCC's conclusion that telecommunications carriers "should be pemtitted to 

provide interconnection pursuant to section 251 (a) either directly or indirectly, based upon their 

most efficient technical and economical choices."341 

In addition to the duty to interconnect enumerated in Section 251(a) of the Act, Section 

251(b} of the Act provides that all local exchange carriers have the duty to provide resale, 

number portability, dialing parity, access to rights-of~way, and arrangements for the transport 

and termination of tra:ffic.351 Section 25l{b)(5) imposes an independent duty on all local 

exchange carriers to establish arrangements for the transport and termination of traffic.361 The 

FCC has affirmed that all local exchange carriers "are subject to section 2Sl(a)'s duty to 

interconnect and section 25l(b)(5)'s duty to establish airangements or the transport and 

termination oftraffic."371 

Indeed, the FCC's rules require ILECs to provide interim transport and tennination 

arrangements after receiving a request for an agreement to implement the provisions of Section 

251(b).381 Upon such a request, an ILEC must, without imreasonable delay, establish an interim 

arrangement for the transport and termination of traffic until a final agreement is reached 

between th.e ILEC and the requesting carrier. The FCC determined that the requirement to 

341 Developing a Unified Intercarrier Compensation Regime, 20 FCC Red 15030,, 128 (2005). 
351 47U.S.C. § 251(b). 
361 Local Competition Order 1 176 (rejecting. arguments that defining interconnection as the 

physical linking of two networks would mean ILECs do not have the duty to route and tenninate traffic 
because that duty applies to all local exchange carriers "and is clearly expressed in section 2Sl(b)(5)"). 

371 Total Telecommunications Services, Inc. and Atlas Teleplwne Company v. AT&T Corporation, 
16 FCC Red 5726, 1[26 (2001) (subsequent histocy omitted). 

381 47C.F.R. § 51.715. 
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establish interim arrangements would ''permit parties without existing interconnection 

agreements to enter the market expeditiously.',J91 

Star has cited Section 62M 11 O(f3) of North Carolina General Statutes in support of its 

position that it is not required to interconnect with TWCIS (NC). 401 That provision, however, 

offers no such protection for Star, and, even if Star's reading ofthe statute were correct, which it 

is not, it would be preempted by federal law. 

G.S. § 62·11 O(f3) provides: "The provisions of subsection (fl) of this section shall not be 

applicable to areas served by telephone membership corporations formed and existing under 

Article 4 of Chapter 117 of the General Statutes and exempt from regulation as public utilities, 

pursuant to G.S. 62-3(23)d. and G.S. 117·35." Subsection (fl) of Section 62-110 allows the 

NCUC to grant certificates for local competition in the territories served by incumbent local 

exchange companies. Therefore, Section 62-11 O(f3) merely makes clear that the NCUC does not 

have the authority to allow competition in areas served by TMCs-a notion that is plain given 

thatthe NCUC is without jurisdiction to regulate TMCs. Nothing in G.S. § 62-110(£3) in any 

way alters or diminishes the Authority's jurisdiction over TMCs or its obligation under federal 

law to facilitate interconnection between competitors and TMCs, to resolve disputes between 

these entities, and, in appropriate circumstances, to waive the protections otherwise afforded 

rural telephone companies from the obligations specified in Section 251(c) ofthe Act 

Even if G.S. § 62-110(0) could somehow be read to limit the Authority's power to 

permit competition in the geographic areas served by the . TMCs, such a reading woUld be 

preempted under federal law. Under Section 253 of the Act, a state may not "prohibit or have 

391 Local Competition Order~ 1065. 
401 Star October 25 Letter; N.C.G.S. § 62·110(£3). 
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""' the e~ect of prohibiting the ability of any entity to provide interstate or intrastate 

telecommunications service,"411 On numerous occasions the FCC has held that efforts to shield 

rural carriers from competition by limiting the areas in which a competitor can provide service 

"is in direct conflict with section 253(a)~ which is designed to prevent such restrictions on 

entry.,4u When preempting other restrictive state statutes, the FCC has stated· that it "would 

expect to apply a similar analysis., to North Carolina's statutes restricting competition.431 For 

this reason, the NCUC's Public sta.f:rt41 found that the North Carolina statutes cited by Star 

would ''almost certainly violate section 253 of the federal Act and would be preempted by the 

FCC if challenged.'"'51 Accordingly, Star cannot use Section 62-110(f3) to avoid the 

interconnection requirements of the federal Act. 

Nor can Star rely on the rural exemption set forth in Section 251(f)(l) of the Act to evade 

its Sections 2Sl{a) and 251(b) obligations.461 The obligations in Sections 251(a) and 2Sl(b) 

apply to all telecommunications carriers and local exchange carriers without regard to whether a 

411 47 U.S.C. § 253(a). 
421 The Public Utility Commission of texas, et al. Petitions for Declar'!'ory Ruling and/or 

Preemption of Certain Provisions of the Texas Public Utility Regulatory Act of 1995, 13 FCC Red 3460. 1 
107 (1997); see also Silver Star Telephone Company, Inc. Petition for Preemption and Declaratory 
Ruling, 12 FCC Red 15639 (1997). 

~31 A VR, L.P. d/b/a Hyperion of Tennessee, L. P. Petition for Preemption of Tennessee Code 
Annotated§ 65-4-20l(d) and Tennessee Regulatory Authority Decision Denying Hyperion's Application 
Requesting Authority to Provide Service in Tennessee Rural LEC Service Areas, 14 FCC Red 11064, 1 23 
(1999). 

441 The Public Staff reviews, investigates, and makes reCQmmendations to the NCUC with respect 
to the standards, regulations, practices, or services of carriers. N.C.G.S. § 62-1 S(dX2), (8). 

451 Telephone Competition Summary of Proceedings, Report to the Joint Legislative Utility 
Review Committee Pursuant to Chapter 27 of the 1995 Session Laws, at 41 (Oct. 1999). 

-w 47 U.S.C. § 251(f)(l). Concurrent with this Petition, TWCIS (NC) is filing a Motion to 
Tenninate the Section 25l(f)(l) Exemption. 
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carrier is entitled to the rural exemption under Section 251(£)(1).471 Consistent with the plain 

language of the statute, the FCC has explicitly stated that "[r]ural LECs are not exempt from 

Section 25I(a) or (b) requirements under Section 2Sl(f)" because "Section 251(f)(l) .. , offers 

an exemption only from the requirements of Section 25l(c)."481 Indeed, the FCC found that 

"[b]ecause Sections 251(b) and 251(c) are separate statutory mandates, the requirements of 

Section 251(b) apply to a rural LEC even if Section 25l(f)(l) exempts such LECs from a 

concurrent Section 251(c) requirement ro intezpret Section 251(£)(1) otherwise would undercut 

Section 25l(b)."491 Courts similarly have rejected arguments that the interconnection 

requirements of Section 25l(a) are superseded by the more specific obligations under Section 

25l(c): ''[f]f Congress had intended § 251(c)(2) to provide the sole governing means for the 

exchange of local traffic, it seems inconceivable that the drafters would have simultaneously 

incorporated a rural exemption functioning as a significant barrier to the advent of 

competition."501 

Accordingly, Star is required to interconnect with TWCIS (NC) under Section 25l(a) of. 

the Act and provide certain arrangements to TWCIS (NC) under Section 25l(b) of the Act Star 

has offered no lawful justification for its refusal to negotiate an agreement with TWCIS (NC) 

retleqting Star's Section 25l(a) and Section 25l(b) obligations. 
I 

411 Telephone Nwnber Portability, 12 FCC Red 7236, 1 117 (1997) ("Number Portability 
Order"). 

w Number Portability Order at n.401, 'i 117; see also Stephens v. Public Utilities Comm'n of 
Ohio, 806 N.B.2d 527, 530 (Ohio 2004) (finding that Section 2Sl(f)(l) "provides no exemption from the 
competitive obligations of Section 2Sl(a), which compels traffic exchange and technical compatibility, 
and it provides no exemption from the competitive duties of Section 251(b). involving resale by 
competitors, local number portability, dialing parity, access to rightS of way, reciprocal compensation, 
etc."). 

491 Number Portability Order, 119. 

,....... 501 Atlas Tel. Co. v. Oklahoma Corp. Comm 'n, 400 F.3d 1256, 1265-66 (lOth Cir. 2005). 
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Star Position 

Star has stated that it has no obligation to interconnect with TWCIS (NC) or provide 

number portability, dialing parity,. and arrangements for the transport and termination of traffic 

because it is exempt from competition under Section 62-110(f3) of the Act.511 

B. TWCIS (NC) Is A Telecommunications Carrier With Right$ Under Section 
251 ofthe Act 

Issue Presented 

Whether TWCIS (NC) is. a telecommunications carrier with rights under Section 251 of 

the Act. 

TWCIS fNC) Position 

TWCIS (NC) has been certified as a provider of local and long distance 

telecommunications services in North CarolinaP' Despite TWCIS (NC)'s status as a 

telecommunications carrier in North Carolina, Star contends that TWCIS (NC) must demonstrate 

that it is a telecommunications carrier that is entitl~ to Section 251 rights.531 TWCIS (NC)'s 

authorization to provide local and long distance telecommunications services in the State of 

North Carolina is the only "demonstration" TWCIS (NC) is required to make. 

Star, relying on Section 62-110(.0) of North Carolina General Statutes, further claims 

that TWCIS (NC) is not authorized to provide service in Star's territory and thus Star has no 

'
11 Star October 25 Letter. 

521 NCUC Docket Nos. P-1262, Sub 0 and Sub 1, Application of Time Warner Cable Information 
Services for a Certificate of Public Co1n1enience and Necessity to Offer Long Distance 
Telecommunications Service by a Rese/ler,· Applicatfon of Time Warner Cable Information Services for a · 
Certificate of Public Cottvenience cmd Necessity to Provide Competing Local Exchange and Exchange 
Access Services in the State of North Carolina, Order Granti11g Certificates (July 24, 2003). 

531 Star December 21 Letter at 2. 
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requirement to interconnect with TWCIS (NC). 541 As explained above, this provision of North. 

Carolina law in no way restricts the Authority's jurisdiction with respect to permitting 

competition in the geographic areas served by the TMCs an~ even if it could be read to impose 

such a restriction; this reading is preempted by federal law. Therefore, Star cannot rely on 

Section 62-11 O(t3) to claim TWCIS (NC) is not entitled to interconnection. 

Star's position also is undercut by it~ own conduct with respect to other carriers, since 

Star has entered futo interconnection agreements with other telecommunications carriers-none 

of which have obtained the authorization Star claims that TWCIS (NG) requires.551 In addition, 

Star has entered into a traffic exchange agreement with Madison River Communications, who, as 

the agreeni~t states, is "authorized by the North Carolina Utilities Commission to provide 

telecommunications services within its certified area in the State of North Carolina."561 In 

contrast to its position with respect to TWCIS (NC), there is no indication that Star required 

Madison River Communications to frrst obtain certification from "an authoritative body" other 

than the NCUC. 

Star's arguments also are inconsistent with the Authority's Arbitration Policies 

Resolution, which appears to contemplate that telephone membership corporations like Star will 

be en~g into interconnection agreements with other telecommunications carriers.571 There are 

no certification requirements contained in the Arbitration Poltcfes Resolution, and North 

541 Star December 21 Letter at 1. 
351 Star has entered into, and the Authority has approved, interconnection agreements with 

NEXTEL South Corp. (approved March ZOOS), U.S. Cellular Corp. (approved May 2005)~ New Cingular 
(approved May 2005), ALL TEL (approved September 2005), and Madison River (approved September 
2005). . 

561 Traffic Exchange Agreement between Star Telephone Membership Corporation and Madison 
River Communications at 1 (dated August 1, 2005) (approved by the Authority on Sept. 26, 2005). 

571 See generally Arbitration Policies Resolution. 
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Carolina statutes and regulations do not require certification for telecommunications carriers 

from any entity other than the NCUC. Finally, although TWCIS (NC) is certificated in North 

Carolina, TWCIS (NC)'s interconnection rights under Section 251(a) do not tum on whether 

TWCIS (NC) is certificated. Rather, TWCIS (NC)'s right to interconnect under Section 25l(a) 

is established by TWCIS (NC)'s status as a "telecommunications carrier" providing 

''telecommunications services. "581 

Star Position 

Star contends that TWCIS (NC) must demonstrate that it is a telecommunications carrier 

.that is entitled to Section 251 rights.591 Star further claims that TWCIS (NC) is not authorized to 

provide service in Starts territory and "must obtain certification from an authoritative body 

having jurisdiction to govern the TMCs" before Star is required to negotiate an interconnection 

agreement with TWCIS (NC).601 

ll. STAR IS OBLIGATED TO NEGOTIATE IN GOOD FAITH 

Issue Presented 

Whether Star's continued refusal to negotiate in good faith violates the FCC's rules. 

TWCIS <NCl Position 

Under federal law, both Star and TWCIS (NC) are required to negotiate in good faith to 

reach the terms of an. interconnection agreement 611 Star's outright refusal to negotiate with 

TWCIS (NC) violates the FCC's regulations imposing a duty to negotiate in good faith on all 

581 47 U.S.C. § 2Sl(a). 
591 Star December 21 Letter at 2. 
001 Star December 21 Letter at 1. 
6v 47 C.F.R. § 51.301. The FCC has detennined that "state commissions have ~uthority, under 

section 252(bX5), to consider allegations that a party has failed to negotiate in good faith." 47 U.S. C. § 
25.2(b)(5); Local Competition Order 1 143. 
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1' ILBCs and other carriers requesting agreements under Section 251(b) or Section 25l(c). The 

FCC's rules require both ILECs and competing carriers to negotiate in good faith the tenns and 

conditions of agreements to fulfill the duties established by Section 251(b) and Section 25I(c) of 

the Act Specifically, the FCC's rules state that: 

!""; .. 

(a) An incumbent LBC shall negotiate in good faith the tenns and conditions 
of agreements to fulfill the duties esablished by sections 251 (b) and (c) o;f 
the Act .... 

(b) A requesting telecomunications carrier shall negotiate in good faith the 
terms and conditions of agreements described in paragraph (a) of this 
section. 

(c) If proven to the Commisison, an appropriate state commission, or a court 
of competent jurisdiction, the following actions or practices~ among 
others, violate the duty to negotiate in good faith: ... 

(4) 

(6) 

Conditioning negotiation on a requesting telecommunications 
carrier first obtaining state certificiation; ... 
In.tentionilly obstructing or delaying negotiations or resolutions of 
disputes. 621 

Under the Act and the FCC's implementing regulation cited above, "local exchange carriers 

("LECs''), like the [rural telephone companies], have a duty to interconnect with competitors and 

negotiate agreements in good faith."631 The FCC has found that, "[e]ven where there is no 

specific duty to negotiate in good faith, certain principles or standards of conduct have been held 

to apply."641 Star's continued refusal to negotiate with TWCIS (NC) is contrary to law. 

The FCC's rulings conflict with star•s position that TWCIS (NC) must obtain 

certification prior to entering into negotiations. The FCC has found it consistent with the 

purposes underlying the Act to impose the duty to negotiate in good faith on wireless providers 

611 47 C.P.R.§§ 51.30I(a), (b), (c). 
631 Atlas Tel. Co. v. Oklalwma Corp. Comm 'n, 400 F.3d 1256, 1260 (lOth Cir. 2005) (citing 47 

U.S.C. § 2.5l(a)(l), (c)(I)). 

61tt Local Competition Order'l! 150, 
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who are not subject to either Section 251(b) (applyi.J:J.g only to local exchange carriers) or Section 

251(c) (applying only to ILECs).651 By conditioning negotiation on TWCIS (NC) first obtaining 

state certification to prove it is a ''telecommunications carrier," Star has violated the duty to 

negotiate in good faith pursuant to the FCC's regulations. 

Star Position 

Star has refused to negotiate with TWCIS (NC) despite its obligations to do so under the 

FCC's rules. Star claims that it is not required to negotiate an interco1,1Ilection agreement with 

TWCIS (NC) because TWCIS (NC) is not certified in Star's tenitory.661 

III. STAR'S REFUSAL TO ENTER INTO AN INTERCONNECTION AGREEMENT 
WITH TWCIS {NC) IS DISCRIMINATORY 

Issue Presented 

Whether Star's refusal to enter into an interconnection agreement with TWCIS (NC) is 

discriminatory when Star has entered into interconnection agreements with other carriers. 

TWCIS CNC) Position 

As discussed above, Star has entered into interconnection agreements and/or traffic 

exchange agreements with other carriers.671 Refusal to enter into the similar type of agreement 

with TWCIS constitutes discrimination in violation of federal and North Carolina law. 681 

651 Developing a Unified Intercarrier Compensation Regime,· T-Mobile et aL Petition for 
Declaratory Ruling Regarding Incumbent LEC Wireless Termination Tariffs, 20 FCC Red 4855, , 16 
(2005). 

661 Star October 25 Letter. 
611 Star has entered into, and the Authority has approved. interconnection agreements with 

NEXTEL South Corp. (approved March 2005). U.S. Cellular Corp. (approved May 2005), New Cingular 
(approved May 2005), ALL TEL (approved September 2005), and Madison River (approved September 
2005). . 

6
" N.C.G.S. § 62-2(a)(4) ("It is hereby declared to be the policy of the State ofNorth Carolina. .. 

[t]o provide just and reasonable rates and charges for public utility services without unjust discrimination, 
undue preferences or advantages •.. "). 
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The Act is premised on notions of equality and nondiscrimination. Section 252(i) of the 

Act requires ILECs to "make availiilile any interconnection, serVice, or net\york element 

provided Under an agreement approved tmder this section to which it is a party to any other 

~equesting telecommunications carrier upon the same terms and conditions as those provided in 

the agreement.,691 Congress specifically adopted Section 252(i) as the primary tool for 

preventing discrimination.701 For this reason. the FCC's rules require ILECs to ''make available 

without unreason.able delay to any requesting telecommunications carrier any agreement in its 

entirety."711 An :fLEC may not limit the availability of an agreement to a requesting carrier based 

., upon the class of subscriber served by the requesting carrier or upon the services provided by th.e 

requesting· carrier in comparison to the original party to the agreement. 721 

As a common carrier, Star also is subject to Sections 201 and 202 ofth.e Act731 Section 

201 of the Act requires common carriers to ''furnish" communications services "upon a 

reasonable request therefor,, and thus, "carriers who are requested to provide service should 

make all reasonable efforts to do so" or be put on notice that ''they will be acting at their own 

peril, should the question of the legitimacy of their refusal to meet common canier obligations be 

decided against them.''741 Similarly, Section 202(a) of the Act prohibits carriers from making 

any unjust or unreasonable discrimination in charges or giving any person an undue or 

691 4 7 u.s .c. § 252(i). 
701 Local Competition Order 1[, 1296, 131 S. 
711 47 C.P.R.§ 51.809(a). 
721 47 C.P.R. § S1.809(a). 
731 IP~Enabled Services, E911 Requirements for IP-Enabled Service Providers, 20 FCC Red. 

10245, 1f 40 (2005) (stating that "incumbent LECs, as common carriers, are subject to sections 201 and 
202 of the Act''). 

141 47 U.S.C. § 201(a); Hawaiian Telephone Company Petition for Interconnection and the 
Provision ofCommwzications Service, 78 F.C.C.2d 1062, 1f 9 (1980). 
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,....._ unreasonable prejudice or disadvantage.751 Star's discriminatory treatment ofTWCIS (NC) also 

violates these provisions of the Act. 

Star Position 

Star has refused to negotiate an agreement with TWCIS (NC). and has offered no 

justification for treatin~ TWCIS (NC) differently than it has other carriers with which Star has 

entered into interconnection agreements. 

IV. TWCIS (NC)'S PROPOSED INTERCONNECTION AGREEMENT MEETS THE 
REQUIREMENTS OF SECTION 252(e) OF THE ACT AND SHOULD BE 
ADOPTED 

Issue Presented . 

Whether TWCIS (NCYs Proposed Interconnection Agreement meets the requirements of 

Section 252( e) and should be adopted as the governing agreement between the Parties. 

TWCIS <NQ Position 

Section 252(e) of the Act sets forth the standards state commissions must rely on in 

approving ari interconnection agreement adopted either via negotiation or arbitration. 76
' The . 

items the state commission must take into consideration include: (l) whether the agreement 

discriminates against a telecommunications carrier not a party to the agreement; (2) whether the 

implementation of the agreement is consistent with the public interest, convenience, and 

necessity; and (3) whether.the agreement meets the requirements of Section 251 and the pricing 

standards set forth in Section 252( d). 771 

151 47 U.S.C. § 202(a). 
761 47 U.S.C. § 252(e), 
171 47 U.S.C. § 252(e)(2)(A), (B). 
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TWCIS (NCYs Proposed Intercon..nection Agreement meets all of the statutory 

requirements.781 The agreement does not discriminate against a telecommunications carrier not a 

party to the agreement. In fact, TWCIS (NC)'s Proposed Interconnection Agreement is nearly 

identical to the interconnection agreements TWCIS (NC) currently is negotiating with other 

telephone membership corporations under the · jurisdiction of the Authority. Further, 

implementation of TWCIS (NC)'s Proposed Interconnection Agreement is consistent with the 

public interest, convenience, and necessity. By interconnecting with Star, TWCIS (NC) will be 

able to bring a competitive alternative to the North Carolina consumers located in Star's 

territory. Indeed, the North Carolina legislature has favored "regulatory policies to govern the 

provision of telecommunications services to the public which promote efficiency, technological 

innovation; economic growth, and permit telecommunications utilities a reasonable opportunity 

to compete in an emerging competitive environment, giving due regard to consumers, 

stockholders, and maintenance of reasonably affordable local exchange service and long distance 

service."7
!>1
1 

TWCIS (NC)'s Proposed Interconnection Agreement also meets the requirements of 

Section 251 and the pricing standards set forth in Section 252(d). Consistent with Section 

251(a), TWCIS (NC)'s Proposed Interco!l11ection Agreement sets forth how the Parties will 

interconnect their networks for the mutual exchange of traffic. 801 In accordance with Section 

2Sl(b), TWCIS (NC)•s Proposed Interconnection Agreement includes provisions regarding the 

781 See generally TWCIS (NC) Proposed :interconnection Agreement 
791 N.C. Gen Stat § 62-2(b); see also NCUC Docket No. P~lOO, Sub 152, Competitive Access to 

Commercial and Residential Developments, Order Concerning Competitive Access to Developments 
(2004) (citing a "public purpose enunciated in both federal and state law of promoting competition in 
telecommunications services"). 

801 See, e.g., TWCIS (NC) Proposed Interconnection Agreement, Section 4.1. 
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Parties' obligations to provide. number portability811 and arrangements for the transport and 

termination of traffic.821 Specifically, TWCIS (NC) has proposed a bill-and-keep arrangement 

for the transport and termination of traffic subject to reciprocal compensation under the Act. 831 

This is consistent with the Act, which states that "arrangements that afford the mutual recovery 

of costs through the offsetting of reciprocal obligations. including arrangements that waive 

mutual recovery (such as bill-and-keep arrangements)" meet the requirements under Section 

252( d) that the rates and tenns for reciprocal compensation be just and reasonable. 841 

Accordingly, TWCIS (NC)'s Proposed Interconnection Agreement should be adopted. 

Star Position 

Star has not responded to TWCIS (NC)'s Proposed Interconnection Agreement other than 

to refer TWCIS (NC) to Star's early correspondence indicating that Star did not have an 

obligation to negotiate with TWCIS (NC). 851 

811 See, e.g., TWCIS (NC) Proposed Interconnection Agreement, Sections 4.7, 4.8, 4.9. 
821 See, e.g., TWCIS (NC) Proposed Interconnection Agreement, Sections 4.2, 4.3, 4.4. 
831 TWCIS (NC) Proposed Interconnection Agreement, Section 4.4. 
841 47 u.s.c. § 2S2(dXA), (BXi). 
851 Star February 8 Letter at 1; see also Star December 13 Letter at 1. 

• 21-



('. CONCLUSION 

For the foregoing reasons, TWCIS (NC) respectfully requests that the Authority arbitrate 

the outstanding issues identified herein and adopt TWCIS (NC)' s Proposed Interconnection 

Agreement attached hereto. 

Julie Y. Patterson 
·· Vice President & Chief Counsel, Telephony 

Time Warner Cable Information Services 
(North Carolina), LLC 

290 Harbor Drive 
Stamford, CT 06902 
(203) 328-0671 . 
julie.patterson@twcable.com 

Dated: March 14, 2006 

1#10448~ 

Respectfully submitted, 

TIME WARNER CABLE INFORMATION 
SERVICES (NORTH CAROLINA), LLC 

!LL!;C 
Marcus W. Trathen 
Brooks, Pierce, McLendon, 
Humphrey & Leonard, LLP 

Suite 1600, Wachovia Capitol Center 
150 Fayetteville Street Mall 
P .0. Box 1800 (zip 27602) 
Raleigh. NC 27601 
(919) 839-0300 
mtrathen@brookspierce.com 

Cherie R. Kiser 
Angela F. Collins 
Mintz,~ Cohn, Ferris, Glovsky and 

Popeo, P.C •. 
701 Pennsylvania Ave., N.W., Suite 900 
Washington, D.C. 20004 
(202) 434-7300 
crkiser@mintz.com 
afcollins@mintz.com 

Its Attorneys 
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CERTIFICATE OF SERVICE 

I~ Judy Kolb, certify that on this 14th day of March 2006, I served an original and ten 
copies, via hand delivery, of Time Warner Cable Information Services (North Carolina), LLC's 
Petition for Arbitration on Administrator T. Scott Poole of the North Carolina Rural 
Electrification Authority and one (1) copy on each of the following: 

J. Lans Chase 
Manager- Regulatory & Policy 
John Staurulakis, Inc. 
Brookside Court, Suite 135 
4625 Alexander Drive 
Alpharetta, OA 30022 
Via Electronic Mail and Overnight Delivery 

Lyman Home 
Executive Vice President and General Manager 
Star Telephone Membership Corporation 
P.O. Box 3900 . 
3900 N: US Hwy 421 
Clinto14 NC 28329 
Via Eledronic Man and Overnight Delivery 



Time Warner Cable Information Senrices (North Carolina), LLC . 

LIST OF ATTACHMENTS 

No. BRIEF DESCRIPTION 

1. TWCIS (NC) Negotiation Request (Oct. 5, 2005) 

2. Star Octoper 25 Letter 

3. TWCIS (NC) November 21 Letter 

4. Star December 13 Letter 

5. TWCIS (NC) January 31 Letter and TWCIS (NC) Proposed Interconnection Agreement 

6. Star February 8 Letter 
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VIA OVERNIGHT MAll. 

October 5, 2005 

Lyman M. Horne 
Eiecutive Vice President & General Manager 
Star Telephone Membership Corp. 
P.O. Box 3'90Q 
3900 N US Hwy 421 
Clinton1 NC 28329 

.Dear Mr. Horne: 

ram writing on behalf ofTime Warner Cable Infonn11tion Services (North Carolina). LLC 
("TWCIS (NC)"). TWCIS (NC) bas been certificated as a local and long distance provider of 
competitive telecommunications services by the North Carolina Utilities Commi&Slon. 

This letter serves as a bona fide request on behaif ofTWCIS ~.to enter into discussion for an 
arrangement with your company for interconne¢tion .and the exchange of telephone traffic. 
Specifically, TWCtS (NC) intends to offeroompetitive tefeconununications services in Star 
Telephone Membership Corp, •s ser.vice territory• and seeks the following rights under Sections 
251 (a). (b) and (c) of the Communications Act: interconnection, number portability, dialing 
parity. access lo rights of way, reciprocal compensation. and collocation. 

1 would appreciate. it if y<;~u would give me a callllr·mpond in writing to discuss this request · 
further. It is TWCIS (NC)•s objective to complete negotiations within orie hundred si~iy (160) 
days of your reeeipt of this letter-i.e., within the timeframe set forth in Section 252(b ){I) of the 
Communications Acl lf I have not heard from you by 'Tbursday, Octobtt7" 20, 2005, TWCIS 
(NC) will assume that Star Telephone Membership Cmp.'s silence constitutes a rejection of this 
proposal and will proceed accordingly. · 

Please do not hesitate to contact me should you have any questions. 

Sincerely,. ... , 2 (?Ulid£lJi#J.3r 
Mnribelh Bailey · 
Director, lJllerconnection Polic 
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STAR TELEPHON&; MEM~ERSHIP CORPORATION 
-------- ---- ---- ·--- --. -- --------.....--·--·-------~- . 

P. 0. BOX 348,, CUN'ro'N, NORTH CAROUNA 23329 
Lymatl M. Hqme 

EXIICU!lYe Vice President and G~l ~ 

October 25, 2005 

VIA CERTIFIED MAIL 

Maribeth Bailey 
Time Warner Cable Information 
Services (North Carolina), LLC 
290 Harbor Drive 
Strunforc4 CT 06902 

Re: TWCIS (NC) Request for an Interconnection Agreement 

Dear Ms. Bailey: 

Wri'ler's D~·DIBi Nurnb\Jt 
~1 0..564-7827 

This letter is in response· to your letter dated October S. 2005 requesting that Stat 
Telephone Membership Corporation ("Star") enter into discussions with Time Warner 
Cable fnforrnaticm Services (North Carolina). LLC (''TWClS (NC)") for an arrangement 
for interconnection. 

Your letter states that TWCIS (NC) bas been certificated as a Competitive Local Provider 
("CLP") by the North Carolina Utilities Commission ("NCUC"). While North Carolina 
G.s~ §62-J 10 governs the issuance of certificates for CLPs by tbe NCUC. subsection (0) 
states that such certification provisions do not apply to areas served by Telephone 
Membership Corporations ("TMCs"). In addition. please be advised that the NCUC does 
not regulate TMCs in the state. For the reasons indicated above, the certificate ()btai.ned 
by TWCIS (NC) is not applicable to Stu'. 

Sincerely, . · 

do---fi'~,l~ 
Lyman M. Home 
Executive Vice President & General Manager 
Star Telephone Membership Corporation 
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BRooxs, PmROE, MoLEiNDoN, HUMPH:l'iEY & LEONARD, LLP. 

Lyman M. Horne 

AnommYs A.T L\.w 
RA.umnr, No:arR O.uot.tN:A. 

loWUNG AOORtu 
POST OF'f<'IC:£ BOX 1800 
RA\.£1GH, H,C. l!7$0~ 

OFFICE ADDRE:s.!l 
1800 WACHCIVIA CAPITOL CENTER 
150 I"AYETT£\III.U: STREET WU.L 
RALDQH. H.C. 27001 

Ttl.£1>K0ta: IIII!Jl&~300 
FACSIHU IIIISII83SI-O~ 

WWW.II!tO~ItltCE:.CON 

November 21, 2005 

Executive Vice President & General Manager 
Star Telephone Membership Corporation 
Post Office Box 348 
Clinton, North Carolina 28329 

HENRY 1':. F'R'R: 
O"COUNS£1. 

FOUNCI~I .. 7 

AIJ811£Y L aROOIII II&?I·IPaJ 
W.lf, HOLD£RNtSS 11804-19$$1 

L.P. NcLENDON II&_.NII 
Kt:HIIr:ntN.IIIIM (1-187"1 
C.T.f..EOHAAD, JA. IISIH-IS1131 
ClAUDE C.~ (1.131-ISiaJ 

TliOIIHTOHH.IIIIOOMS Uell!•lelllll 
G. Mtii.IWIIELI CISIII•IH1t 

HUK111.HUMI'HM'.Y lraBW0031 

WASHINIFRlH OFTiC£ 
601 PDINSIYlliAHl'- AVI!:NU£. N.W. 

$UIT£ aoo, !lOUTH 8UILDIN4 
-IHGTON.II.C:. 20004 

Re: Time Warner Cable Information Services (North Carolina), LLC 
lnterconneclion Request 

Dear Mr. Home: 

I am writing on behalf of Time Warner Cable Information Services (North 
Carolina), LLC ("TWCIS'~ in response to your letter dated October 25, 2005. ln your 
letter, you raise issues relating to TWCIS's certificate to provide telecommunications 
services in the State of North Carolina. Specifically, you contend that TWCIS's 
certificate does not authorize it to provide telecommunications services in Star 
Telephone's territory. 

While you are correct that the certificate issued to TWCIS by the North Carolina 
Utilities Commission ("Utilities Commission") does not authorize TWCIS to provide 
telecommunications services in Star Telephone's territory, neither does it prohibit it. As 
you point out, the Utilities Commission has not been granted jurisdiction over telephone 
membership corporations. Accordingly. the Utilities Commission does not have the 
authority to either allow or disallow local telephone competition in telephone 
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Lyman M. Home · 
Novcmber21, 2005 
Page2 

membership corporation tenitory. TWCIS•s Utilities Commission certificate is simply 
not relevant to its ability to provide telephone service in Star Telephone's territory. 

Instead, TWCIS's rights with respect to Star Telephone, and Star Telephone's 
corresponding obligations with respect to TWCIS, are controlled by federal !aw. 

Under Sections 2Sl(a) and (b) of the Federal Communications Act, 47 U.S.C. 
§ 25l(a) and (b), every local exchange carrier-including telephone membership 
corporations-have certain duties regarding interconnection, resale, number portability, 
dialing parity, access to rights-of-way, and reciprocal compensation. These duties apply 
directly to Star Telephone, without reseiVation or qualification. They are not dependent 
on a requesting party's state law certification or any other statutory conditions. 

Incumbent'tocal exchange companies have additional duties ooder Section 2Sl(c) 
regarding intercoMection and unbundling. Star Telephone. as a member of the exchange 
carrier association and as a provider of telephone exchange services, is an "incumbent 
local exchange company" within the meaning of the Communications Act. See 41 U.S.C. 
§ 252(h)(t). However, as a rural telephone company, Star Telephone is exempt from the 
obligations ooder Section 2Sl(c) until (i) receipt of a bona fide request for 
interconnection (see TWCIS's letter to Star Telephone dated October S, 2005) and (ii) the 
relevant state commission detennines that such request 11is not unduly economically 
bW'densome, is technically feasible, and is. consistent with section 254." See 47 U.S.C. 
§ 25l(f). In this case,_ the relevant "state commission" that would make such a 
determination would appear to be the North Carolina Rural Electrification Authority 
C'NC REA"), the state agency with jurisdiction over telephone membership corporations. 
It is my understanding that, although Star Telephone is in receipt of a bona fide request 
for interconnection, the NC REA has p.ot yet made a determination under Section 25l(f). 

TWCIS does not believe that its request for interconnection with Star Telephone 
is governed by Section 75I(c) of the Federal Act. TWCIS is simply seeking a few, very 
basic interconnection rights so that it may offer competitive telephone service in Star 
Telephone's area. We believe that Star Telephone has an affirmative obligation to 
negotiate a suitable anangement for such interconnection under Sections 2Sl(a) and (b). 
In any ease, we also believe that the limited arrangements that TWCIS seeks will not 
result in any undue burden or hardship on Star Telephone. 

As you are undoubtedly aware, several North Carolina telephone membership 
corporations have successfully negotiated interconnection agreements with wireless 
carriers. We believe that the intercoMection rights TWCIS seeks are comparable with 
those sought by the wireless companies and could easily be accommodated by your 
company. 

l would appreciate the courtesy of a response clarifying Star Telephone's position 
as to its willingness to enter into interconnection negotiations. TWCIS bad previously 
understood that Star Telephone was willing to enter into such negotiations. Your letter of 



Lyman M. Horne 
November 21, 2005 
Pag~3 

October 25, 2005, however, calls this understanding into doubt, so any clarification of 
Star Telephone's position would be greatly appreciated. 

I look forward to discussing any aspects of an interconnection agreement/business 
relationship between the parties as soon as possible. If you should have any questions in 
~onnection with this letter, please do not hesitate to contact me. 

cc: Lans Chase (via facsimile) 
Julie Patterson 
Maribcth Bailey 

Marcus W. Trathen 
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STAR TELEPHONE MEMBERSHIP CORPORATION - . . ··----- ---- -------- ----- -
P. 0. BOX 348, CLINTON, NORTH CAROLINA 28329 

L.ym1111 M. Horne Writer's Difecl Dial Numbar 
ExecutJve Vice President and Geneml Manager 91~564·7827 

December 13, 2005 

Marcus W. Trathen 
. Brooks, Pierce, McLendon, 

Humphrey & Leonard, L.L.P. 
Attorneys at Law 
P.O. Box 1800 
Raleigh, N.C. 27602 

Re: Time Warner Cable Information Services (North Carolina), LLC 
Interconnection Request 

Dear Mr. Trathen: 

Star Telephone Membership Corporation ("Star') is in receipt of your Jetter dated 
November 21, 2005, and provides the foUowi.Og response. Star is a T~lephone 
Membership Corporation ("TMC") pursuant to North Carolina General Statutes § 
117-30, and is not subject to the jurisdiction of the North Carolina Utilities 
Commission ("'NCUC'') . . .. 

As TWCIS has acknowledged, the NCUC ha'i not ~..en granted jurisdiction over 
TMCs in North Carolina. The NCUC certificate obtained by TWCIS is, therefore, 
not relevant to 1WCIS' ability to provide telephone service in Star's territory. 
TWCIS must obtain certification from an authoritative body having jurisdiction to 
govern the 1MCs. · 

Indee<L TWCIS has recognized the significance of certification to the public interest 
in the jurisdiction in which a carrier will be providing service, and has demonstrated 
this through petitioning the NCUC for certification to provide services in non-1MC 
areas. In fact, the NCUC recognized in its proceeding granting certification to 
TWCIS that "[o]ne of the most compelling arguments that TWC has made is that it 
is in the public interest that a facilities-based carrier targeting the residential market 
~ould be certified." While that proceeding does not govern TWCIS' provision of 
local service in Stat's service ~ it is demonstrative of the. importance of 
:!?,~~~~~~-cepm~ti'?n to provide local service from the appropriate governing body. 

hi ~lev~il.t that TWCIS maintains ~atdts "rights :with respect to .. ~~ JeleP.~~~~'s 
corresponding obligations with respect:to: TWGIS, are controlled -~Y. fed~lla~," 



Page2 

TWCIS must then demonstrate that it is a telecommunications earner eligible to 
obtain interconnection under Section 251 of the Telecommunications Act of 1934, 
as amended. Section 251 prescribes carriers' obligations for providing 
interconnection services to competitors. At minimum, thai section is applicable 
only to the extent that the requesting canier is a telecommunications carrier. 
TWCIS must, theretbre, demonstrate that it is a telecommunications carrier 
authorized to provide service in Star's service area. 

Furthennore, Star requests clarification of the scope of TWCIS's request for 
interconnection under Section 251. In its second letter dated November 21, 2005, 
TWCIS states that it "does not believe that its request for interconnection with Star 
Telephone is governed by Section 25l(c) of the Federal Act." However. in its first 
letter of October S, 2005, requesting interconnection, TWCIS states that it "seeks 
the following rights \.lllder Sections 25I(a), (b), and (c) oftbe Communic&ions Act . 
• • , and collocation." . · ' 

For the reasons stated herein, Star does not believe that it is under any obligation to 
proceed with discussions until TWCIS has demonstrated that it is a 
telecommunications carrier for purposes of Section 25 l, under which it is requesting 
interconnection, and until it clarifies the scope ofits interconnection request. 

Sincerely, 

c~~ 
LymanHomeJ 
EVP & General Manager 

Xc: Lans Chase, JSI • • 
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J nuuary 31, 2006 

Lyman M. Home 
Executive Vice President & General Mana&er 
Star Telephone Membership Corp. 
P.O: Box. 3900 
3900 N US Hwy 421 
Clinton, NC 28329 

Dear Mr. Home: 

This is n follow-up to my letterof0ctober25, 2005 on behalf of Time Warner Cable lnformatioll 
Services (North Carolim.1}, LLC ("TWClS (NC)")·requesting the initiation of negotiation of an 
interco!Ulection agreement with Star Telephone M~mbership ·corp. pursuant to Section 25 l of the 
Telecommunications Act of 1996. TWC[S (NC) is looking fonvard to reaching a mutually 
beneficial arrangement with Star Telephone Membership Corp. ln an e!Tort to assist the parties 
with reaching a negotiated agreement within the statutory window, please lind enelosed !l draft 
template agreement for discussion purposes. Kindly provide us with your e-mail nddress and 
·we will forward you an electronic copy for ~·mtr convenience. 

We would like schedule n time for early next week to discuss Lhc drat! ngrL>t"IIH!Ill. l1 ka~c 
cont~ct me at (203) 328-4825 upon receipt of this letter to establish a mul1mlly acL\eptlll.'IC' 
tune. If there are specific revisions you would like the parties to discuss during our call. 
please feel free to revise thls agreement in track changes mode ~d return to me. 

TWClS (NC) is looking forward to \Vorking \\o-ilh Star Tel~phone Membership Corp. in 
North Carolina. 

Sincerely, 

lna.al!zz:L- §.a;.ill/t. 
Marlbeth Bailey 
Director, lnterconnect.ion Polic 
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INTERCONNECTION AND RECIPROCAL COMPENSATION 
AGREEMENT 

BETWEEN 

INSERT LEC LEGAL ENTITY 

AND 

TIME WARNER CABLE INFORMATION SERVICES (NORTH 
CAROLINA), L~C 
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I. Article I 

1. INTRODUCTION 

This Interconnection and Reciprocal Compensation Agreement (the "Agreement"), 
entered into this _ day of · 2005 ("Effective Date"), by and between Time 
Warner Cable Information Services (North Carolina) ("TWCIS (NC)") and LEC NAME 
INSERT (''LEC Acronym") to establish the rates, terms, and conditions for local interconnection 
(referred to as the "service"). LEC and TWCIS (NC) may also be referred to herein as a "Parti' 
or collectively as the "Parties". 

2. RECITALS 

WHEREAS, the Parties wish to interconnect their local . exchange networks for the 
purposes of transmission and termination of calls, so that customers of each can receive calls that 
originate on the other's network and place calls that tenninate on the other's network, and for 
TWCIS (NC)'s use in the provision of exchange access ("Local Interconnection"); and 

WHEREAS, the Parties acknowledge that additional arrangements may be required in the 
future related to resale, purchase of unbundled network elements, ancillary services and 
functions, and additional features (''Network Elements"); and 

WHEREAS, the Parties intend the rates, terms, and conditions of this Agreement, and 
their perfonnance of obligations thereunder, to comply with the Communications Act of 1934, as 
amended (the "Acf'), the Rules and Regulations of the Federal Communications Commission 
("FCC'~. and the orders, rules and regulations of the North Carolina Rural Electrification 
Authority (the "Authority" or the "Commission,); and 

WHEREAS, the Parties wish to replace any and all prior agreements related to the same 
issues, whether written or oral. · 

NOW, THEREFORE, in consideration of the terms and conditions contained herein, 
TWCIS (NC) and LEC hereby mutually agree as follows: 

n ArticleD 

1. DEFINED TERMS 

Terms defined in this Section shall have the meanings as set forth herein. Other terms 
used but not defined herein will have the meanings ascribed to them in the Act or in the Rules 
and Regulations· of the FCC or the Commission. The Parties acknowledge that other terms 
appear in this Agreement, which are not defined or ascribed as stated above. The Parties agree 
that any such terms shall be construed in accordance with their customary usage in the 
telecommunications industry as of the Effective Date of this Agreement. 
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1.1. 

1.2. 

1.3. 

1.5. 

I 1,6, 

r. 

1.7 

1.8. 

1.9. 

1.10. 

"Act" means the Communications Act of 1934, as amended". As Described in the Act" 
means as described in or required by the Act, as may be interpreted from time to time by 
the FCC, the Commission, North Carolina state courts, or federal courts. 

"Af:filiate11 means a person that (directly or indirectly) owns or controls, is owned or 
controlled by, or is under common ownership or control with, another person. For 
purposes of this paragraph, the term Hown". means to own an equity interest (or the 
equivalent thereof) of more than 1 0 percent. 

"Automated Message Accounting (AMA)" is the structure inherent in switch technology 
that initially records telecommunication message information. AMA fonnat is contained 
in the Automated Message Accounting document, published by Telcordia as OR-1100-
CORE, which defines the industry standard for message recording. 

"Automatic Number Identification (ANI)" is a feature that identifies and displays the 
number of a telephone line that originates a call. 

"Central Office Switches" are switching facilities within the public ·switched 
telecommunications network, including, but not limited to: 

1.6.1. "End Office Switches" ("EOs") are switches from which end user Telephone 
Exchange Services are directly connected and offered. 

1.6.2. "Tandem Switches" are switches that are used to connect and switch trunk circuits 
between and among Central Office Switches. 

1.6.3. "Remote Switches" are switches that are away from their host or control office. All 
or most of the central control equipment for the remote switch is located at the 
host or con1rol office. 

••comJilission'' means the North Carolina Rural Electrification Authority. 

"Customer" means any business, residential or governmental customer of services 
provided by a Party. More specific meanings of either of such terms are dependent upon 
.the context in which they appear in the Agreement and the provisions of the Act. 

"Dedicated Transport'' or "Direct Traffic" provides a local interoffice transmission path 
between LBC and/or TWCIS (NC) central offices. 

"EMI" (Exchange Message Interface System) is the Industry standard for exchanging 
telecommunications message information for billable, non-billable, sample settlement 
and study records. The EMI is published by ATIS (Alliance for Telecommunications 
Industry Solutions). 
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,.... 1.11. "ESP liSP Traffic" is as described in the Act, the rules and regulations of the FCC, and 
relevant court decisions. 

1.12. "Extended Area Service (EAS)" is the calling area extending beyond the Local Exchange 
Calling Area in which the North Carolina Utility Commission, in the public interest, 

· ordered or approved LEC filed plans to provide flat rate calling betweeri exchanges. The 
terms EAS.and EAS exchanges subject to EAS arrangements are as set forth in the tariffs 
of the LECs that were ordered to implement this service. The BAS calling areas subject to 
this Agreement are as set forth in the tariff of LEC. 

1.13. "Incumbent Local Exchange Carrier (ILEC)" is as defined in the Act. 

1.14. "Interconnection" has the meaning given the term in the Act and refers to the physical 
connection of separate pieces of equipment, facilities, or platforms between or within 
networks for the purpose of transmission and routing of Telecommunications Traffic. 

1.15. "Interexchange Carrier (IXC)" means a provider of interexchange Telecommunications 
Services. 

1.16. "Indirect Traffic" means traffic that is originated by one Party and terminated to the other 
Party in which a third party TelecommunicationS Carrier provides the intermediary 
transiting service. Indirect traffic does not require a physical direct trunk group between 
the Parties. 

1.17. "IntraLATA Toll Traffic" describes traffic outside the Local Calling Area. 

1.18. "Local Exchange Calling Area" or "Local Calling Area" means the geographic area that 
encompasses the group of customers served by one or more NP A~NXXs in a Rate Center. 
Calls that both originate and terminate in the Local Calling Area are considered Local 
Traffic. 

1.19 "Local Exchange Carrier" or "LEC'' is any company certified by its Commission to 
provide local exchange telecommunications service. The generic term LEC includes 
references to ILEC (Incumbent Local Exchange Carrier), CLEC (Competitive Local 
Exchange Carrier), and CLP (Certified Local Provider). The term LEC includes both 
Parties to this Agreement 

1.20. "Local Traffic" means traffic that is originated and terminated between an end user of 
LEC and an end user of TWCIS (NC) that originates or terminates 'Within the local area 
and EAS of LEC and that originates or termina.tes within the local area and EAS of 
TWCIS (NC). Local Traffic does not include Commercial Mobile Radio Services traffic 
(e.g., paging, cellular, PCS,), 900/976 calling, ESP/ISP Traffic, or Internet Protocol 
("IP") based voice or fax telephony. 

1.21. "Parties" means, jointly, LEC and TWCIS (NC), and no other entity, affiliate, subsidiary, 
or assign. "Party" means either LEC or TWCIS (NC), and no other entity, affiliate, 
subsidiary or assign. 
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1.22. "Point of Interconnection" ("POI") is the point that establishes the technical interface, the 
test point, and the operational responsibility hand-off between TWCIS (NC) and LEC for 
the local interconnection · of their networks. The POI for direct interconnection is 
established at any technically feasible point at the boundary ofLEC's network. 

1.23. "Transit Traffic" means Local or non-Local traffic that originated on one Party's network, 
transited through another Party's network, and terminated to a third party 
Telecommunications · Carrier's network or that is originated on a third party 
Telecommunications Carrier's network, transited through a Party's netWork, and 
terminated to the other Party's network. 

124. "Bill-and-Keep" as described by the Act is an BITangement under which the Parties waive 
the mutual recovery of costs associated with the transport and termination of traffic 
subject to Reciprocal Compensation. 

1.25. 1'Reciprocal Compensation" is an arrangement for recovering, in accordance with Section 
25l(b)(5) of the Act, applicable FCC rules and regulations, and relevant court decisions, 
the costs incurred for the transport and termination of traffic originating on one Party's 
network and terminating on the other Party's network. For purposes of this Agreement, 
the Parties agree that Bill-and-Keep shall be the method of Reciprocal Compensation 
used by the Parties. 

2. INTERPRETATION AND CONSTRUCTION 

All references to Sections, Exhibits and Schedules shall be deemed to be references to 
Sections of, and Exhibits and Schedules to, this Agreement unless the context shall otherwise 
require. The headings of the Sections and the terms are inserted for convenience of reference 
only and are not intended to be· a part of or to affect the meaning of this Agreement. Unless the 
context shall otherwise require, any reference to any agreement, other instrument or other third 
party offering, guide or practice, statute, regulation, rule or tariff is for convenience of reference 
only and is not intended to be a part of or to affect the meaning of a rule or tariff as amended and 
supplemented from time-to-time (and, in the case of a statute, regulation, rule or tariff, to any 
successor provision). · · 

3. SCOPE OF THIS AGREEMENT 

This Agreement, including the attached Addendum, specifies the rights and obligations· of 
each Party with respect to the establishment, purchase, and sale of Local, BAS, ESP/ISP, and 
intraLATA toll Interconnection. lnterLATA, interState, and international interconnection are 
subject to the applicable [INSERT] tariffs. Certain terms used in this Agreement shall have the 
meanings defined in Section 1 hereof, or as otherwise elsewhere defined throughout this 
Agreement. Other terms used but not defined herein will have the meanings ascribed to them in 
the Act, in the FCC's rules and regulations, and in the Rural Electrification Authority rules and 
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regulations. This Agreement sets forth the general terms and conditions governing the 
Agreement between the Parties. The attached Addendwn sets forth, among other things, 
descriptions of the services, pricing, technical and business requirements, and physical and 
network security requirements. Other addenda may be added as services exchanged are modified 
or added. 

4. SERVICE AGREEMENT 

4.1 General 

4.1.1 This Agreement is intended to establish the methodology for the exchange of 
traffic and compensation for local, extended area service (EAS) and intrastate 
intraLATA Message Toll Service traffic between LEC and TWCIS (NC). This 
Agreement covers the IJNSERT], NC LATA (LATA [INSERT#D. 

4.1.2 The Parties agree to connect their networks for the exchange of Local Traffic, 
Extended Area Service Traffic, ESP/ISP Traffic, intraLATA Toll Service Traffic, 
and other traffic subject to Reciprocal Compensation. The Parties further agree to 
allow the delivery of this traffic to be terminated on the network of the other Party 
so that end users of either Party have the ability to reach end users of the other 
Party without the use of any access code or substantial delay in the processing of 
the call. 

4.1.3 The Parties agree to exchange all traffic through a direct trunk connection. The 
"Point of Interconnection" shall be defined as the point at which LEC' s facilities 
connect with the facilities ofTWCIS (NC) on LEC's network. LEC is responsible 
for all the costs associated with carrying, originating, and terminating traffic to the 
POI. Likewise, TWCIS (NC) is responsible for carrying traffic to and from the 
Meet Point, including any 'transport, transiting, or switching charges assessed by a 
transiting carrier. Neither Party shall have any obligation to bear any charges, 
expenses or other costs assessed in connection with transporting, transiting, or 
switching traffic on the other Party's side ofthe POI. 

4.1.4 Common Channel SignaVSignaling System 7 (CCS/SS7) shall be used to transmit 
signaling information in accordance with commonly accepted industry standards 
for interconnecting trunks. Use of a third-party provider of CCS/SS7 trunks for 
connecting TWCIS (NC) to the LEC SS7 system is pennitted. Such connections 
will also meet commoruy accepted industry standards. 

4.1.5 To the extent technicaUy feasible, the carrier responsible for originating the traffic 
shall in delivering its traffic, transmit signaling infonnation in accordance with 
commonly accepted industry standards giving the terminating carrier information 
that is sufficient to identify, measure, and appropriately render an accurate and 
timely bill to the originating carrier for services provided in terminating the 
traffic. Such signaling infonnati.on shall be rendered as part of the CCS/SS7 call 
record in generally accepted industry format and shall include, but not necessarily 
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be limited to, originating telephone number, tenninating telephone nwnber, 
originating end office, terininating end office, Carrier Identification Code (CIC), 
and or Jurisdictional Identification Parameter (JIP) as technically feasible, and 
any other available information to help facilitate a timely and accurate billing. 

4.1.5.1 If the originating Party passes signaling information on ninety 
percent (90%) or more of its calls, the receiving Party shall bill the originating 
Party the applicable rate for each minute ofiraffic for which signaling information 
is passed. For any remaining (up to 10%) calls without signatlng information, the 
receiving Party shall bill the originating Party for such traffic at the rate 
applicable to each minute of traffic, in direct proportion to the minutes of use of 
calls passed with signaling infonnation. 

4.1.6 If TWCIS (NC) utilizes a switch outside the LEC' s territory and LEC chooses to 
purchase dedicated or common (shared) transport from TWCIS (NC) for transport 
and tennination of LEC originated traffic, LEC will pay TWCIS (NC) no more 
than the airline miles between the V & H coordinates of the POI within LEC's 
serving area boundary where TWCIS (NC) receives the LEC originated traffic 
and the V & H coordinates of the LEC Exchange rate center area that the TWCIS 
(NC) terminating NPAINXX is associated within the same LATA. For these 
situations, LEC will compensate TWCIS (NC) at dedicated transport rates 
specified in Attachment I herein and based upon the functions provided by 
TWCIS (NC) as defined in this Attachment I. 

4.1.7 The transmission facility that connects LEC's network and TWCIS (NC)'s 
network, and which meets at the POI, is defined as the ''Interconnection Facility." 
The Interconnection Facility may be· a shared facility used by both Parties to 
originate and tenninate traffic. Notwithstanding any other provision to the 
contrary, the Interconnection Facility will be a direct trunking facility between the 
Parties. LEC will-bear all costs for direct trunking facilities on its side of the POI 
and TWCIS (NC) will bear all costs of direct trunldng facilities on its side of the 
POI. 

4.1.8 In the event that TWCIS (NC) elects to offer service within LEC's serving area 
using a switch located outside LEC's serving area, TWCIS (NC) agrees to 
provide the interconnection facility for both Parties, traffic outside LEC's 
contiguous serving area in which TWCIS (NC) · offers service, at no charge to 
LEC. LEC will not .. comp~mSAte .. TWClS. ... W..C). .f~r .. ¢..~ .. s~d .. interconnection 
facility beyond LEC's contiguous serving area in which TWCIS (NC) offers 
·service. 

4.2 Exchange of Traffic and Compensation 

4.2.1 The Parties agree to the exchange of traffic and mutual compensation. for Local 
Traffic, BAS Traffic, ESP/ISP Traffic, other traffic subject to Reciprocal 
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"""" Compensation, and intrastate lntraLATA Toll Traffic that will be exchanged via 
the jointly provided intraLATA network of LEC and TWCIS (NC). 

-

4.2.2 The Parties agree that if the cost of terminating billable traffic by either Party does 
not exceed $50 per month including all applicable taxes and governmental fees, 
the billing Party shall not submit an invoice for payment to the billed Party nor 
sball the billed Party be under any obligation to pay a recurring monthly invoice 
that is less than $50. 

4.2.3 In addition to the NXX codes identified in Attachment I herein, each Party shall, 
at its own expense, ensure that its systems and switching equipment are updated 
to recognize the other Party's NXX codes as identified in the Local Exchange 
Routing Guide ("LERO'') . 

4.3 IntraLATA Toll Traffic 

4.4 

4.3.1 "IntraLATA Traffic, means: (1) any traffic origina#ng in any exchange in the 
[INSERT] LATAs and· tenninated by LEC to the LEC exchanges in the same. 
[INSERT] LATAs; and (2) any traffic originating in any exchange in the 
[INSERT] LAT As and terminated by TWCIS (NC) to the TWCIS (NC) 
exchanges in the same [INSERT] LATAs. · 

4.3.2 TWCIS (NC) and LEC agree to compensate each other for the termination of 
IntraLATA Toll Traffic between.their respective exchanges as set forth in the 
rates listed in Attachment I. 

Local, EAS, ESP/ISP, and Other Traffic Subject to Reciprocal Compensation · 

4.4.1 TWCIS (NC) and LEC agree to exchange Local, EAS, ESP/ISP, and other traffic 
subject to Reciprocal Compensation on a Bill-and-Keep basis. 

4.4.2 Intentionally Left Blank. 

4.4.3 LEC and TWCIS (NC) agree that traffic bound for Information Services 
Providers, including but not limited to Enhanced Service Providers and Internet 
S~ce Providers (collectively "ESP/ISP traffic"), shall not be Local Traffic as 
defined in this Agreement , for purposes of Reciprocal Compensation. 
Accordingly, the Parties' agree that, for now, ESP/ISP traffic will not be included 
in determining reciprocal compensation for Local Traffic between LEC and 
TWCIS (NC). The Parties furth~r agree that when a governing body with 
jurisdiction issues a final, non-appealable order establishing rules or a process by 
which all· affected caniers shall treat ESP/ISP traffic for purposes of inter-carrier 
compensation, then the Parties shall amend this Agreement to conform with such 
method, rules or process, and will apply such rules or process to the termination 
of BSP/ISP prospectively, and only on a going-forward basis, beginning on the 
effective date of any amendment entered into pursuant to Section 6.2 of this 
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' Agreement Until such time, each Party will tenninate the ESP/ISP traffic of the 
other Party in the same manner as Local Traffic over the facilities established 
pursuant to this Agreement on a Bill-and-Keep basis. 

~. 

4..5 Toll Free Services 

4.5.1 For toll free services, the Party originating such traffic will bill the Party offering 
the toll free service~ · Each Party shall provide to the other Party, in a timely 
manner, billing records in standard EMI format. The compensation for 
termination of such traffic, the charges for wlllch will include usage, query and 
record provisioning,. are set out in Attachment I hereof. The records for these 
types of calls will be processed through the Centralized Message Distribution 
System ("CMOS") process through each Party's Host. 

4.6 Transit Traffic Service 

4.6.1. The Parties sball cOmpensate each other for Transit Traffic Service as follows: 

4.6.1.1 TWCIS (NC) shall pay LEC a Transit Traffic Service charge as set 
forth in Attachment I to this Agreement. TWCIS (NC) will pay LEC a Transit 
Traffic Service charge for such traffic if it originates from TWCIS (NC) or 
terminates to TWCIS (NC) from a third party LEC. 

4.6.1.2 LEC shall pay TWCIS (NC) a Transit Traffic Service charge as set 
forth in Attachment I to this Agreement. LBC will pay TwCIS (NC) a Transit 
Traffic· Service charge for such traffic if it originates from LEC or tenninates to 
LEC from a third party LEC. 

4.6.2 Each Party acknowledges that the transiting Party does not have any 
responsibility to pay any charges for termination of any Transit Traffic originating 
from a non-Party's network. 

4.7 Interim Number Portability (INP) 

4. 7.1 LEC shall provide INP in accordance with requirements of the Act and FCC 
rules and regulations. INP shall be provided with minimum impairment of functionality, quality, 
reliability and convenience to subscribers ofTWCIS (NC) services until such time as Local 
Number Portability (LNP) .service is offered in the LEC rate center, in which 9~~.lNP will b~ 
discontinued. Beginning on the date LNP is available in an area, INP orders will no longer be 
processed, and the Parties will work together to convert the existing INP lines to LNP. 

4.7.1.1 Interim Number Portability (INP) shall be provided to the extent 
technical capabilities allow, by a LBC directed Remote Call Forwarding 
(RCF). In the event RCF is a purchased feature of the TWCIS (NC) 
Customer, there is no relationship between RCF and INP. Once LNP is 
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available. in LEC's serving area, RCF will be provided only as a retail 
service offering by LEC. 

4. 7.1.2 RCF is an INP method to provide subscribers with service-
provider portability by redirecting calls within the telephone network. 
When RCF is used to provide interim number portability, calls to the 
ported number will first route to the LEC switch to which the ported 
number was previously assigned. The LEC switch will then forward the · 
call to a number associated with the TWCIS (NC) designated switch to 
which the number is ported. TWCIS (NC) may .order any additional paths 
to handle multiple simultaneous calls to the same ported telephone 
number. 

4. 7 .1.3 The trunking requirements will be agreed upon by LEC and 
TWCIS (NC) based upon application of sound engineering principles. 
These trunking options may include SS7 signaling, in-band signaling, and 
may be one-way or two-way. The trunks used may be the same as those 
used for exchange of other Local Traffic and IntraLAT A Toll Traffic 
between LEC and TWCIS (NC). 

4. 7 .1.4 Local Exchange Routing Guide (LERG) Reassignment. Portability 
for an entire NXX shall be provided by utilizing reassignment of the block 
to TWCIS (NC) through the LERG. Updates to translations in the LEC 
switching office from which the telephone number is ported will be made 
by LBC prior to the date on which LERG changes become effective, in 
order to redirect calls to the TWCIS (NC) switch via route indexing. 

4.7.1.4.1 Where SS7 is available, LEC sl®l exchange with TWCIS 
(NC), SS7 TCAP messages as required for the implementation 
CLASS or other :features available in the LEC network, if 
technically feasible. 

4.7.1.4. Upon notification that TWCIS (NC) will be initiating INP, 
LEC shall disclose to TWCIS (NC) any technical or capacity 
limitations that would prevent use of the requested INP in the 
affected switching office. LBC and TWCIS (NC) shall cooperate 
in the process of porting numbers to minimize subscriber out-of­
service time, including promptly updating switch translations, 
where necessary, after notification that physical cut•over has 
been completed (or initiated), as TWCIS (NC) may designate. 

4.8 Transition from INP to LNP 

Existing INP Arrangements. As LEC provisions LNP, there will be a maximum of a one 
hundred twenty (120) day transition from INP to LNP. At that time, the TWCIS (NC) 

·will be required to fully implement LNP according to industry standards. Once LNP is 
available in an area, all new portability will be LNP and INP will no longer be offered. 
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4.9 Local Number Portability (LNP) 

4.9.1 Upon implementation ofLNP, both Parties agree to confonn and provide such 
LNP pursuant to FCC regulations. To the extent consistent with th~ FCC as amended from time 
to time, the requirements for LNP shall include the following: 

4.9.2 Each Party's Customers must be able to change local service providers and retain 
the same telephone number(s) 'Within the serving wire center utilizing the portability method in 
effect within the porting MSA, as offered by the porting carrier, and within the area of portability 
. as defined by the FCC or state commission having jurisdiction over this Agreement. 

4.9.3 The LNP network architecture shall not subject Parties to any degradation of 
service in any relevant measure, including transmission quality, switching and transport costs, 
increased call set-up time and post-dial delay. 

· 4.9.3 Parties agree that when an NXX is defined as portable, it shall also be defined as 
portable in all LNP capable offices which have direct trunks to the given switch, 

4.9.5 Not all NXXs in each CO may be available for porting. 

4.9 .6 Coordination of service order work outside normal business hours (9:00AM to 
4:00PM) Eastern Time shall be at requesting Party's expense. Premium rates will apply for 
service order work performed outside nonnal business hours, weekends, and holidays. 

4.10 Directory Listings and Directory Distribution 

To the extent required, TWCIS (NC) will negotiate a separate agreement for directory 
listings. and directory distribution, except as set forth below, with LEC's vendor for directory 
publications. 

4.10.1 Listings. 

TWCIS (NC) agrees to supply LEC on a regularly scheduled basis, and in a 
mutually agreed upon fonnat (e.g. Ordering and Billing Forum developed), all 
listing information for TWCIS (NC)'s subscribers who wish to be listed in any 
LEC published directory for the relevant operating area. Listing information will 
consist of names, addresses (including city, state and zip code) and telephone 
numbers. Nothing in this Agreement shall require LEC to publish a directory 
where it would not otherwise do so. Listing inclusion in a given directory will be 
in accordance with LEC's solely determined direCtory configuration, scope, and 
sched~es, and listings will be tre~t~--~.~~ ~IU110 rnann~r as __ ~~?.~ ~stin~s: 

4.10.2 Confidentiality and Liability. 

4.1 0.2.1 LEC will accord TWCIS (NC) directory listing information the 
same level of confidentiality that LEC accords its own directory listing 
information. 
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5. 

4.10.2.2 TWCIS (NC) will adhere to all practices, standards, and ethical 
requirements ofLEC with regard to listings, and, by providing LEC with listing 
information, warrants to LEC that TWCIS (NC) has the right to place such listings 
on behalf of its Customers. TWCIS (NC) agrees that it will undertake 
commercially practicable and reasonable steps to· attempt to ensure that any 
business or person to be listed is authorized and has the right to provide the 
product or service offered, and to use any personal or corporate name, trade name, 
or language used in the listing. TWCIS (NC) shall be solely responsible for 
knowing and adhering to state laws or rulings regarding listing information and for 
supplying LEC with applicable listing infonnation. In addition, TWCIS (NC) 
agrees to release, defend, hold harmless and indemnify LEC from and against any 
and all claims, losses, damages, suits, or other actions, or any liabillty whatsoever, 
suffered, made, instituted, or asserted by any person arising out ofLEC's listing of 
the information provided by TWCIS (NC) herelUlder, except to the extent that such 
claim, loss, damage or liability is attributable to the gross negligence or willful 
misconduct ofLEC, its employees, representatives, agents or contractors. 

' 
4.1 0.3 Distribution. 

Upon directory publication, LEC will arrange for the initial distribution of the directory 
to service subscribers in the directory coverage area at no charge. TWCIS (NC) will 
supply LEC in a timely manner with all required subscriber mailing and physical location 
information including non-listed and non-published subscriber mailing information, to 
enable LEC to perform its distribution responsibilities. · 

NETWORK CHANGES 

LEC shall provide notice of network changes and upgrades in accordance with Sections 
51.325 through 51.335 of Title 47 of the Code of Federal Regulations. LEC may discontinue any 
interconnection arrangement or Telecommunications Service provided or required hereunder due 
to network changes or upgrades after providing TWCIS (NC) notice as required by this Section. 
LEC agrees to cooperate with TWCIS (NC) and/or the appropriate regulatory body in any 
transition resulting from such discontinuation of service and ·to minimize the impact to 
customers, which may result from such discontinuance of service 

6. REGULATORY APPROVALS 

6.1. This Agreement, and any amendment or modification hereof, will be submitted to the 
Commission for approval in accordance with Section 252 of the Act within thirty (30) 
days after obtaining the last required.Agreement signature. The Parties shall use their best 
efforts to obtain approval of this Agreement. In the event the Commission rejects any 
provision hereof, the Parties shall negotiate promptly and in good fai1;h such revisions as 
may reasonably be required to achieve approval. 

6.2. The Parties acknowledge that the respective rights and obligations of .each Party as set 
forth in this Agreement are based on the texts of the Act and the rules and regulations 
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promulgated thereunder by the FCC and the Commission as of the Effective Date 
("Applicable Rules"). In the event of any amendment of the Act, any effective legislative 
action or any effective regulatory or judicial order, rule, regulation, arbitration award, 
dispute resolution procedures under this Agreement or other legal action purporting to 
apply the provisions of the Act to the Parties or in which the court, FCC or the 
Commission makes a generic determination that is generally applicable which revises, 
moclliies or reverses the Applicable Rules (individually and collectively, "Amended 
Rules11

), either Party may, by providing written notice to the other Party, require that the 
affected provisions of this Agreement be renegotiated in good faith and this Agreement 
. shall be amended accordingly to reflect the pricing, terms and conditions of each such 
Amended Rules relating to any of the provisions in this Agreement 

6.3. Notwithstanding any other provision ofthis Agreement to the contrary Section 6.2 hereof 
shall control. Any rates, tenns or conditions thus developed or modified shall be 
substituted in place of those previously in effect and shall be deemed to have been 
effective under this Agreement as of the effective date ofthe Amendment entered into by 
the Parties under ~ection 6.2 Should the Parties be unable to reach agreement with 
respect to the applicability of such order or the resulting appropriate modifications to this 
Agreement, either Party may invoke the Dispute Resolution provisions of this 
Agreement, it being the intent of the Parties that this Agreement shall be brought into 
conformity with the then current obligations under the Act as determined by the amended 
rules. Nothing in this Agreement shall be deemed or construed to prohibit LEC from 
charging rates to TWCIS (NC) under this Agreement if such rates are cost-based rates 
adopted by LEC following approval of such rates by the Commission in a generic cost 
proceeding. · 

7. TERM ANI) TERMINATION 

7. L This Agreement shall be deemed effective upon the Effective Date first stated above, and 
continue for a period of two (2) years, and thereafter shall automatically renew for 
successive six (6) month tenns, unless earllertenninated in accordance with this Section.· 
Either Party may terminate this Agreement by providing written notice of termination to 
the other Party at least sixty (60) days in advance of any renewal date. This Agreement 
shall become binding upon execution by the Parties. No order or request for services 
under this Agreement shall be processed before the Effective Date, except as otherwise 
agreed to in writing by the Parties. No order or request for services under this Agreement 
shall be processed before.TWCIS (NC) has established a customer account with LEC and 
has completed the Implementation Plan described·in this Agreement. 

7.2. In the event of either Party's material breach of any of the tenns or conditions hereof, 
including the fail me to make any undisputed payment when due, the non-defaulting Party 
may immediately tenninate this Agreement in whole or in part provided that the non­
defaulting Party so advises the defaulting Party in writing of the event of the alleged 
default and the defaulting Party does not. remedy the alleged default within sixty (60) 
days after written notice thereof.. The non-defaulting Party shall be entitled to pursue all 
available legal and equitable remedies for such breach. · 
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7.3. LEC may terminate this Agreement upon ten (10) days notice if TWCIS (NC) is not 
exchanging traffic with LEC or has not submitted orders pursuant to this Agreement 
within one hundred eighty (180) days of the Effective Date. In addition, LEC reserves the 
right to terminate this Agreement immediately upon notice from the TWCIS (NC) that it 
has ceased doing business in North Carolina. In addition to written notice from TWCIS 
(NC), LEC may utilize any publicly available information in concluding that TWCIS 
(NC) is no longer doing business in this state; and immediately terminate this Agreement 
upon written notification to TWCIS (NC). 

7.4. Ternlination of this Agreement for any cause shall not release either Party from any 
liability which at the time of tenriination bas already accrued to the other Party or which 
thereafter may accrue in respect to any act or omission prior to termination or from any­
obligation which is expressly stated herein to survive termination. 

7.5, Notwithstanding the above, should LEC sell or trade subs~tially all the assets in an 
exchange or group of exchanges that LEC uses to provide Telecommunications Services, 
then LEC may terminate this Agreement in whole or in part as to that particular exchange 
or group of exchanges upon sixty (60) days' prior written notice. 

8. POST EXPIRATION INTERIM SERVICE ARRANGEMENTS 

In the event that this Agreement is terminated under the terms of Section 7.1 hereof and 
the Parties have not executed a successor agreement at the time of expiration, provided the 
Parties are actually in arbitration or mediation before the Commission or FCC Wlder § 252 of the 
Act or the Parties have a written agreement to continue negotiations, it is the intent of the Parties 
to provide in this Section for post-exphJltion interim service arrangements between the Parties so 
that service to their respective end users will not be intenupted should a new agreement not be 
consummated prior to the end date, Therefore, except in the case of termination as a result of the 
events under Sections 5.2, 5.3, 5.4, and 5.5 hereo~ the terms and conditions of this Agreement 
shall continue uninterrupted after the termination of this Agreement at the written request of 
either Party until either (i) the Parties execute a successor Agreement, or (ii) the issuance of an 
arbitration order~ whether a final non-appealable order or not, by the Authority or FCC, 

· regarding the rights and responsibilities between the Parties. 

9. CHARGES AND PAYMENT 

9.1. Subject to the terms of this Agreement, payment is due within thirty (30) days of 
receiving an invoice. For invoices not paid when due, late payment charges will be 
assessed If the payment due date is a Saturday, Sunday or a designated bank holiday, 
payment shall be made the next business day. 

9.1.1. If an invoice is not paid within sixty (60) days after the bill date, LEC may 
suspend processing new orders and cancel any pending orders. 
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.- 9.1.2. If the account remains delinquent ninecy (90) days after the bill date, LEC may 
terminate all services under this Agreement. 

9.2. Billed amounts for which written, itemized disputes or claims have been filed are not due 
for payment until such disputes or claims have been resolved in accordance with the 
provisions governing dispute resolution of this Agreement Billing disputes between the 
Parties entered into prior to the Effective Date of this Agreement or·delinquent amounts 
owed by either Party prior to the Effective Date of this Agreement will be forgiven and 
the balance brought to $0.00. 

9.3. The Parties will assess late payment charges equal to the lesser of the highest rate (in 
decimal value) which may be levied by law for commercial transactions, compounded 

. daily for the number of days from the payment date to and including the date the 
customer actually makes the payment, or 0.000329 percent per day, compounded daily 
for the number of days from the payment due date to and including the date that the 
customer actually makes the payment, until the amount due is paid in full. 

9.4 The Parties agree that the billing Party shall collect, remit and report according to State 
law and industry standards all applicable taxes and governmental fees from the end users. 
The Parties further agree that all applicable taxes and governmental fees from the end 
users will be treated in accordance with North Carolina State law. 

10. AUDITS AND EXAMlNATIONS 

10.1. Each Party to this Agreement will be responsible for the accuracy and quality of its data 
as submitted to the other Party involved. Subject to each Party's reasonable security 
requirements and except as may be otherwise specifically provided in this Agreement, 

· either Party, at its own expense, may audit the other Party's books, records and other 
documents directly related to billing and invoicing once in any twelve (12) month period 
for the purpose of evaluating the accuracy of the other Party's billing and invoicing. As 
used herein 11 Audit" shall mean a comprehensive review of bills for services performed 
under this Agreement; 11Examination11 shall mean an inquiry into a specific element of or 
process related to bil.lS for services performed under this Agreement Either Party (the 
"Requesting Party") may perfonn one (1) Audit per twelve (12) month period 
commencing with the Effective Date, with the assistance of the other Party, which will 
not be unreasonably withheld. The Audit period will include no more than the preceding 
twenty-four (24) month period as of the date of the Audit request. The Requesting Party 
may perform Examinations, as it deems necessary, with the assistance of the other Party, 
which will not be unreasonably withheld. 

10.2. Upon thirty (30) days' written notice by the Requesting Party to Audited Party, 
Requesting Party shall have the right through its authorized representative to make an 
Audit, during normal business hours, of any records, ·accounts and processes which 
contain information bearing upon the billing and invoicing of the services provided under 
this Agreement Within the above-described thirty (30) day period, the Parties shall 
reasonably agree upon the scope of the Audit or Examination, the documents and 
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processes to be reviewed, and the time, place and manner in which the Audit or 
Examination shall be perfonned. Audited Party agrees to provide Audit or Examination 
support, including appropriate access to and use of Audited Party's facilities (e.g.: 
conference rooms, telephones, copying machines). 

1 OJ. Each Party shall bear its own expenses in connection with the conduct of the Audit or 
Examination. The reasonable cost of special data extraction required by the Requesting 
Party to conduct the Audit or Examination. will be paid for by the Requesting Party. For 
purposes ofthis Section, a "Special Data Extraction" shall mean the creation of an output 
record or informational report (from existing data files) that is not created in the nonnal 
course of business. If any program is developed to Requesting Party's specifications artd 
at Requesting Party's expense, Requesting Party shall specify at the time of request 
whether the program is to .be retahied by Audited Party for reuse for any subsequent 
Audit or Examination. 

1 0.4. Adjustments based on the Audit findings may be applied to the twenty-four (24) month 
period included in the Audit. Adjustments, credits or payments shall be made· and any 
corrective action shall commence within thirty (30) days from receipt of requesting 
Party's receipt of the final Audit report to compensate for any errors or omissions which 
are disclosed by such Audit o~ Examination and are agreed to by the Parties. 

10.5. Neither such right to examine and audit nor the right to receive an adjustment shall be 
affected by any statement to the contrary appearing on checks or otherwise, unless such 
statement expressly waiving such right appears in writing, is signed by the authorized 
representative of the Party having such right and is delivered to the other Party in a 
manner sanctioned by this Agreement. 

10.6. This Sec~on shall survive expiration or teinrlnation of this Agreement for a period of 
two (2) years after expiration or termination .of this Agreement. 

11. INTELLECTUALPROPERTY RIGHTS · 

11.1. Any intellectual property that originates from or is developed by a Party shall remain in 
the exclusive ownership of that Party. Except for a limited license to use patents or 
copyrights to the extent necessary for the Parties to use any facilities or equipment 
(including software) or to receive any service solely as provided under thi~ Agreement, 
no license in patent, copyright, trademark or trade secret, or other proprietary or 
intellectual property right now or hereafter owned, controlled or licensable by a Party, is 
granted to the other Party or shall be implied or arise by estoppel. · 

11.2. LEC hereby con~eys no licenses to use any Intellectual Property Rights and makes no 
warranties, express or implied, concerning 'IWCIS (NC)'s (or any Third Parties') rights 
with respect to such Intellectual Property Rights and contract rights, including whether 
such rights will be violated by the Interconnection provided for herein. 
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12. LIMITATION OF LIABILITY 

Except as otherwise set forth in this Agreement, neither Party shall be responsible to the 
other for any indirect, special, consequential or punitive damages, including (without limitation) 
damages for Joss of anticipated profits or revenue or other economic loss in connection with or 
arising from anything said, omitted, or done hereunder (collectively "Consequential Damages"), 
whether arising in contract or tort. provided that the foregoing shaH not limit a Party's obligation 
under Section 11 hereof to indemnify, defend, and hold the other Party harmless against amounts 
payable to third parties. Notwithstanding the foregoing, in no event shall LEC's liability to 
TWCIS (NC) for a service outage exceed an amount equal to the proportionate charge for the 
service(s) provided for the period during which the service was affected. 

13. INDEMNIFICATION 

13.1. Each Party agrees to indemnify and hold harmless the other Party from and against 
claims by third parties for damage to tangible personal or real property and/or personal 
injuries to the extent caused by the negligence or willful misconduct or omission of the 
indemnifying Party. 

13.2. TWCIS (NC) shall indemnify and hold harmless LEC from all claims by TWCIS (NC)'s 
subscribers. 

13.3. LEC shall indemnifY and hold hannless TWCIS (NC) from all claims by LEC's 
subscribers. 

13.4. The indemnifying Party under this Section agrees to defend any suit brought against the 
other Party either individually or jointly with the indemnified Party for ~Y such loss, 
injury, liability, claim or demand. 

13.5. The indemnified Party agrees to notify the other Party promptly, in writing, of any 
written claims, lawsuits, or demands for which it is claimed that the indemnifying Party is 
responsible under this Section and to cooperate in every reasonable way to facilitate 
defense or settlement of claims. 

1.3.6. The indemnifying Party shall have complete control over defense of the case and over the 
terms of any proposed settlement or compromise thereof. The indemnifying Party shall 
not be liable under this Section for settlement by the indemnified Party of any claim, 
lawsuit, or demand, if the indemnifying Party has not approved the settlement in advance, 
unless the indemnifying Party has had the defense of the claim, lawsuit, or demand 
tendered to it in writing and has failed to promptly assume such defense. In the event of 
such failure to assume defense, the indemnifying Party shall be liable for any reasonable 
settlement made by the indemnified Party without approval of the indemnizying Party. 

' ' 

13.7. When the lines or services of other companies and TWCIS (NC)s are used in establishing 
connections to and/or from points not reached by a Party's lines, neither Party shall be 

r-- liable for any act or omission of the other companies or carriers. 
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13.8. In addition to its indemnity obligations hereunder, each Party shall, to the extent allowed 
by law or Commission Order, provide, in its tariffs and contracts with its subscribers that 
relate to any Telecommunications Services provided or contemplated under this 
Agreement, that in no case shall such Party or any of its agents, contractors or others 
retained by such Party be liable to any subscriber or third party for: 

13.8.1. Any loss relating to or arising out of this Agreement, whether in contract or tort, 
that exceeds the amoUnt such Party would have charged the applicable subscriber 
for the service(s) or function(s) that gave rise to such loss, and 

13.8.2. Consequential Damages. 

14. REMEDIES 

Except as otherwise provided herein, all rights of terminatio~ cancellation or other 
remedies prescribed in this Agreement, or otherwise available, are cumulative and are not 
intended to be exclusive of other remedies to which the injured Party may be entitled in case of 
any breach or threatened breach by the other Party of any provision of this Agreement, and use 
of one or more remedies shall not bar use of any other remedy for the purpose of enforcing the 
provisions of this Agreement · 

15. CONFIDENTIALITY AND PUBLICITY 

15.1. All infoimation which is disclosed by one Party ("Disclosing Party") to the other 
("Recipient") in connection with this Agreement, or· acquired in the course of 
performance of this Agreement, shall be deemed confidential and proprietary to the 
Disclosing Party and subject to this Agreement, such infonnation including but not 
limited to, orders for services, usage information in any form, and CPNI as that term is 
defined by the Act and the rules and regulations of the FCC (11Confidential Information"). 

15.2. In regards to Confidential Infonnatio~ during the term of this Agreement, and for a 
period of one (1) year thereafte~, Recipient shall 

IS .2.1. use it only for the purpose of performing under this Agreement, 

15.2.2. hold it in confidence and disclose it only to employees or agents who have a need 
to know it in order to perform under this Agreement, and 

15.2.3. safeguard it from unauthorizeduse or disclosure using no less than the degree of 
care with which Recipient safeguards its own Confidential Information. 

15.3. Recipient shall have no obligation to safeguard Confidential Information 

15.3.1. which was in the Recipient's possession free of restriction prior to its receipt from 
Disclosing Party, 
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15.3.2. which becomes publicly known or available through no breach of this Agreement 
by Recipient, 

1 5.3.3. which is rightfully acquired by Recipient free of restrictions on its Disclosure, or 

15.3.4. which is independently developed by personnel of Recipient to whom the 
Disclosing Party's Confidential Information had not been previously disclosed. 

15.4. Recipient may disclose Confidential Information if required by law, a court, or 
governmental agency, provided that Disclosing Party has been notified of the requirement 
promptly after Recipient becomes aware of the requirement, and provided that Recipient 
undertakes all lawful measures to avoid disclosing such information until Disclosing 
Party has had reasonable time to obtain a protective order. Recipient agrees to comply 
with any protective order that covers the Confidential htfonnation to be disclosed. 

15.5. Each Party agrees that in the event of a breach of this Section by Recipient or its 
representatives~ Disclosing Party shall be entitled to equitable relief, including injunctive 
relief and specific performance. Such remedies shall not be exclusive, but shall be in 
addition to all other remedies available at law or in equity. 

15.6. Unless otherwise agreed, nefther Party shall publish or use the other Party's logo, 
trademark, service mar~ name, language, pictures, symbols or words from which the 
other Party's name may reasonably be inferred or implied in any . product, service, 
advertisement, promotion, or any other publicity matter, except that nothing in this 
paragraph shall prohibit a Party from engaging in valid comparative advertising. This 
Section 13.6 shall confer no rights on a Party to the service marks, trademarks and trade 
names owned or used in connection with services by the other Party or its Affiliates, 
except as expressly pennitted by the other Party. 

15.7. Neither Party shall produce, publish, or distribute any press release nor other publicity 
referring to the other Party or its Affiliates, or referring to this Agreement, without the 
prior written approval of .the other Party. Each Party shall obtain the other Party's prior 
approval before discussing this Agreement in any press or media interviews. In no event 
shall either Party miscbaracterize the contents of this Agreement in any public statement 
or in any representation to a governmental entity or member thereof. 

15.8. Except as otherwise expressly provided in this Section, nothing herein shall be construed 
as limiting the rights of either Party with respect to its customer information under any 
applicable law, including without limitation Section 222 ofthe Act. 

16. DISCLAIMER OF WARRANTIES 

EXCEPT AS SPECIFICALLY PROVIDED ELSEWHERE IN THIS AGREEMENT TO 
TilE CONTRARY, NEITHER PARTY MAKES ANY REPRESENTATIONS OR . 
WARRANTIES, EXPRESS OR IMPLIED, WITH RESPECT TO QUALITY; 
FUNCTIONALITY OR CHARACTERISTICS OF THE SERVICES PROVIDED PURSUANT 
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TO TinS AGREEMENT, INCLUDThlG, BUT NOT LIMITED TO, IMPLIED WARRANTIES 
OF MERCHANTABILITY .AND/OR FITNESS FOR. A PARTICULAR PURPOSE. NO 
REPRESENTATION OR STATEMENT MADE BY EITHER PARTY OR ANY OF ITS 
AGENTS OR EMPLOYEES, ORAL OR WRITTEN, INCLUDING, BUT NOT LIMITED TO, 
ANY SPECIFICATIONS, DESCRIPTIONS OR STATEMENTS PROV1DED OR MADE 
SHALL BE BINDING UPON ElTIIER PARTY AS A WAARANTY. ADDITIONALLY, 
NEITHER PARTY MAKES ANY REPRESENTATION OR WARRANTY WITH RESPECT 
TO THE ACCURACY OF DATA PROVIDED TO, ACCESSED BY, OR USED BY A TillRD 
PARTY. 

17. ASSIGNMENT AND SUBCONTRACT 

17 .1. If any Affiliate of either Party succeeds to that portion of the business of such Party that 
is responsible· for, or entitled to, any rights, obligations, duties, or other interests under 
this Agreement, such Affiliate may succeed to those rights, obligations, duties, and 
interest of such Party under this Agreement. In the event of any such succession 
hereunder, the successor shall expressly undertake in writing to the other Party the 
performance and liability for those obligations and duties as to which it is succeeding a 
Party to this Agreement. Thereafter, the successor Party shall be deemed TWCIS (NC) or 
LEC and the original Party shaU be relieved of such obligations and duties, except for 
matters arising out of events occurring prior to the date of such undertaking. 

17.2. Except as provided in Section 15.1hereof, any assignment of this Agreement or of the 
work to be performed, in whole. or in part, or of any other interest of a Party hereunder, 
without the other Party's written consent, which consent shall not be unreasonably 
withheld or delayed, shall be void. · 

17.3 Provision of Ancillary Services by an Affiliate shall not be considered·an assignment or 
transfer. Ancillary Services are services that support but are not required for termination, 
e.g. 911, DA, OS, Directory andLIDB Service. . 

.18. GOVERNING LAW 

This Agreement shall be governed by and futerpreted in accordance with the laws of the 
State of North Carolina. 

19. RELATIONSHIP OF PARTIES 

· It is the intention of the Parties that each Party shall be an independent contractor and 
nothing contained herein shall constitute the Parties as joint venturers, partners, employees or 
agents of one another, and neither Party shall have the right or power to bind or obligate the 
other. 

20. NO THIRD PARTY BENEFICIARIES 

The provisions of this Agreement are for the benefit of the Parties hereto and not for any 
other person, and this Agreement shall not provide any person not a party hereto with any 
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l. remedy, claim, liability, reimbursement, right of action, or other right in excess of those existing 
without reference hereto. 

21. NOTICES 

21.1. Except as otherwise provided herein, all notices or other communication hereunder shall 
be deemed to have been duly given when made in writing and delivered in person or 
deposited in the United States mail, certified mail, postage prepaid, return receipt 
requested and addressed as follows: 

lftoLEC: 

Ifto TWCIS (NC): · 
· Julie Y. Patterson 

Vice President & Chief Counsel 
Time Warner Cable 
290 Harbor Drive 
Stamford, CT 06902 

21.2. If delivery, other than certified mail, return receipt requested, is used to give notice, a 
receipt of such delivery shall be obtained and the notice shall be effective when received. 
If delivery via certified mail, return receipt requested, is used, notice shall be effective 
when sent. The address· to which notices or communications may be given to either Party 
may be changed by written notice· given by such Party to the other pursuant to this 
Section. 

22. WAIVERS 

22.1. No waiver of any provisions of this Agreement and no consent to any default under this 
Agreement shall be effective unless the same shall be in writing and properly executed by 
or on behalf of the Party against· whom such waiver or consent is claimed. Any such 
waiver for a particular instance shall not constitute a general waiver of the applicable 
terms, conditions, or requirements of this Agreement. 

22.2. No course of dealing or failure of any Party to strictly enforce any term, right, or 
condition of this Agreement in: any instance shall be construed as a general waiver or 
relinquishment of such tei'Ill, right or condition. 

22.3. Waiver by either Party of any default by the other Party shall not be deemed a waiver of 
any other default. 
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23. SURVIVAL 

Tennination of this Agreement, or any part hereo~ for any cause shall not release either 
Party from any liability which at the time of termination had already accrued to the other Party or 
which thereafter accrues in any respect to any act or omission occurring prior to the termination 
or from an obligation which is expressly stated in this Agreement to survive termination. 

24. FORCE MAJEURE 

Neither Party shall be held Hable for any delay or failure in performance of any part of 
this Agreement from any cause beyond its CQntrol and without its fault or negligence, such as 
acts of God, acts of civil or military authority, embargoes, epidemics, war, terrorist acts, riots, 
insurrections, fires, explosions, earthquakes, nuclear accidents, floods, power blackouts, strikes, 
cable cuts, condemnation or exercise of eminen~ domain rig4ts, work stoppage affecting a 
supplier or uriusually severe weather. No delay or other failure to perform shall be excused 
pursuant to this Section unless delay or failure and consequences thereof are beyond the. control 
and without the fault or negligence of the Party claiming excusable delay or other failure to 
perform. Subject to Section 5 hereof, in the event of any such excused delay in the performance 
of a Party's ·obligation(s) under this Agreement, the due date for the perfonnance of the original 
obligation(s) shall be extended by a tenn equal to the time lo~ by reason of the delay. 

25. DISPUTE RESOLUTION 

25.1. No claims shall be brought for disputes arising from this Agreement more than twenty­
four (24) months from the date of occurrence that gives rise to the dispute. 

25.2. The Parties desire to resolve disputes arising from this Agreement without litigation. 
Accordingly, except for ·action seeking a temporary restraining order or an injunction 
related to the purposes of this Agreement, or suit to compel compliance with this dispute 
resolution process, the Parties agree to use the following alternative dispute resolution 
procedure as their sole remedy with respect to any controversy or claim arising out of or 
relating to this Agreement or its breach. 

25.3. At the written request of a Party, each Party will appoint a good faith representative to 
resolve any dispute arising under this Agreement. The location, form, frequency, 
duration, and conclusion of these discussions shall be left to the discretion of the 
representatives. Upon agreement, the representatives may utilize other alternative dispute 
resolution procedures, such as mediation, to assist in the negotiations. Discussions and 
correspondence among the representatives for purposes of settlement are exempt from 
discovery and production and shall not be admissible in the arbitration described below 
or in any lawsuit without the concurrence of all Parties. Documents identified in or 
provided with such communications that are not prepared for purposes of the negotiations 
are not so exempted, and, if otherwise admissible, may be admitted as evidence in the 
arbitration or lawsuit. 
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/ 25.4. If direct negotiations or mediation do not resolve the dispute within a reasonable amount 
of time, not to exceed sixty (60) days from the initial written request, the dispute shall .be 
submitted to the Commission. The Commission shall have jurisdiction to decide any 
dispute between the Parties arising under or otherwise relating to this Agreement The 
Parties agree that, prior to submitting any such dispute to the Commission for resolution, 
each Party will escalate any such dispute to their highest management levels, in a good 
faith effort to resolve the matter. Should those efforts prove unsuccessful, or should either 
Party fail upon written request by the other Party to engage in the dispute resolution 
procedure as required herein, then the other Party may submit the dispute to the Authority 
for resolution by binding arbitration. Discovery shall be controlled by the Authority and 
shall be permitted to the extent set out in this Section. Each Party may submit in writing 
to a Party, and that Party shall so respond, to a maximum of any combination of thirty-

.five (35) (none of which may have subparts) of the following: (a) interrogatories; (b) 
demands to produce documents; (c) requests for admission. 

25.5. Additional discovery may be permitted upon mutual agreement of the Parties. The 
arbitration hearing shall be commenced within sixty (60) days of the demand for 
arbitration. The Parties shall submit a written brief five (S) days before the hearing. The 
Authority shall rule on the dispute by issuing a written opinion within thirty (30) days 
after the close of hearings. The Authority has no authority to order punitive or 
consequential damages. The times specified in this Section may be extended upon 
mutual agreement of the Parties or by the Authority upon a showing of good cause. 
Judgment upon the award rendered by the Authority may be entered in any court having 
jurisdiction. 

25.6. The prevailing Party shall have all costs expended under this Section 24 reimbursed by 
the losing Party, or, in such circumstances where there is no clear and obvious prevailing 
Party, the costs and expenses shall be paid as allocated by the Commission. A Party 
seeking discovery shall reimburse the responding Party the costs of production of 
documents (including search time and reproduction costs). 

26. COOPERATION ON FRAUD 

The Parties agree that they shall cooperate with one another to investigate, m.inimize and 
take corrective action in cases of fraud. The Parties' fraud minimization procedures are to be cost 
effective and implemented so as not to unduly burden or harm one Party as compared to the 
other. 

27. FUTURE SERVICES 

It is the intent of the Parties that the terms of this Agreement establish the rates, terms, 
and conditions for local interconnection between LEC and TWCIS (NC). To the extent that 
future agreements are necessary for the provision of other services between the Parties, the 
Parties agree to negotiate the terms and conditions of such services in good faith and as required 
by the Act, the Rules and Regulations of the FCC, and the Orders and Rules and Regulations of 
the Authority. The terms and conditions of any such future agreements ml:lY be provided by 
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,-. separate agreement and by amendments and addenda to this Agreement, as provided for in 
Section 26 hereof. 

28. AMENDMENTS AND MODIFICATIONS 

No provision of this Agreement shall be deemed waived. amended or modified by either 
Party unless such a waiver, amendment or modification is in writing, dated, and signed by both 
Parties. 

29. SEVERABILITY 

Subject to Section 4.2, if any part of this Agreement is held to be invalid. void or 
unenforceable for any reason, such invalidity will affect only the portion of .this Agreement 
wPich is invalid. In, all other respects this Agreement will stand as if such invalid provision had 
not been a part thereof, and the remainder of the Agreement shall remain in full force and effect 
and shall in no way be affected, impaired or invalidated thereby. · 

30. HEADINGS NOT CONTROLLING 

The headings and numbering of Sections and Parts in this Agreement are for convenience 
only and shall not be construed to define or limit any of the terms herein or affect the meaning or 
interpretation of this Agreement 

31. ENTIRE AGREEMENT 

This Agreement, including all Parts and subordinate documents attached hereto or 
referenced herein, all of which are hereby incorporated by reference herein, constitute the entire 
matter thereof, and supersede all prior oral or written agreements, representations, statements, 
negotiations, understandings, proposals, and undertakings with respect to the subject matter 

· thereof. · 
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32. SUCCESSORS AND ASSIGNS 

Subject to the tenns of this Agreement, LEC and TWCIS (NC) agree this Agreement 
shall be binding upon, and inure to the benefit of, the Parties hereto and their respective 
successors and pemrltted assigns. 

IN WITNESS WHEREOF, the Parties have executed this Agreement the day and year first 
above written. 

TIME WARNER CABLE INFORMATION 
SERVICES (NORTH CAROLINA), LLC 
By: 
Print Name: 
Title: 

LEC 
By: 
Print Name: 
Title: 
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Attachment 3- PRICING 
1 

Local Interconnection 
RECURRING 

RATE ELEMENT RATE NRC 

Interarrier Compe•satlon 

End Oflite Looal Switching • Usage per MOU NIA 
Tandem Switching • per MOU NIA 
Shared (Common) Transport per MOU NIA 

R~ciprocal CompCDSation for lllllSP MOO's 

Transit Rate 

Query RJ!IC 

TrunkClurp 

Trunk Activation per DSO 

Entrance FadUtiet 
. DSl 

DS3 

Dedl.cated Transport 

DSI Dcdica!cd Transport Termination 

DS 1 Dcdlcatc!d Traii$JIOit Mileage • per mile 

DS3 Dcdloatcd Transport Tcrmlnatioa 

DS3 Dedicated Transport Milcago • per mile 

Mulllplexhlg 

Multiplexing • DS I·DSO 
Multiplexing· DS3·DS1 

Mid-So•!! ~t l!!lil!l 
Dcdi~DS·l pcrmoolh 

Dedicated DS·3 per monlh 

G~neral Chamet 

Service Order (LSR) 
Service OrdCI" CanteUatlon Charge 
Expedited Due Datc 

Ord!:r Change Chnrge 

Rates and Clwgcs for LNP Coordinllled Hot Cut 

1!!!2r 
Basic Time (nonnally scbcdoled hours) 
Ovcrtimo (outside normally scheduled hours on 
scheduled wort day) 

Premium Time (outsid~ of scbld work dlly) 
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NXX CODES FOR LOCAL TRAFFIC EXCHANGE 

LEC TWCIS lNQ 
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~~~M•1JS 
~6ZA/amht1Jdvt.~ 6.1.3a011 
phtrnf; lro-S$J·l10!, llsz: 710-410·/Wl 

February S, 2006 

VIA OVERNIGHT MAIL 

Maribe1h Bailey 
Director, lnterconncccion Policy 
Time Warner Cable · 
290 Harbor Dli,;c 
Stamford. CT 069.02 

Re: Star TMC and Atlantic TMC 

Mnribeth: 

This lct1er is in resronse to the letters to Star Telephone Membership Corporation 
(''Star") and Atlantic Telephone Membership Corporation ("Atlantic") from Time 
Warner Cable Infom1ation Services (Nonh Carolina), LLC ('T\VClS") dated JanllaJ)' 31. 
2006. Star and Atlantic buve nsked John Stau111lakis, Inc. (''JST") to respond ro nVCIS 
on their behalf and that I am copied on all tuntre correspondence regarding this maner. 

Please he advised that Star and Atlantic submitted wriuen responses to TWClS back in 
December. I have a!tached copies of ~1e original letters from Star and Atlantic i11at 
outline their position in this malter. 

Sincerely, 
r·.. "'-"', --r 

{:1 D{;{,._v tt~v~·--· 
'-J. Lans Chase 

John Staurulakis. fnc. 
Manager- Regulatory & Policy 

Enclosures 

cc: Lyman Home. Star Telephone Membership Corporation 
Rogel' Cox, Allnntic Telephone Membersbip Corpordtion 

7BS2 Wr;/ker Drit'4 Suite i0/1, Grttnbell, MD 10770 
phorrt: 3UI-4MSYO. fn: JDHT1-JS7r 
i/IIHtJft: !IW.js/ftl.com, t.fllllil; fll~jliJf/.C«<I 

Etltt!llll! luilrlmg 11, Sltim 2f}IJ 
mo t-m Wl'll1i, ~ rx msv 
ph~ne Sft.3J/J.D413. fux.· S11·U6·0812 

Telecommunication~ Advisors Since 1962 

$47 Sct!th ibl:ritli' toM 
s&uM;M. ur uo1o 
pbrd0/.29MS7i, fo:x: 801-29HI24 

\ 
1: 
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NORTH CAROLINA 
·RURAL ELECTRIFICATION AUTHORITY 

RALEIGH 

RECEIVED 

APR 1 0 2D06 

REA 
BEFORE THE NORTH CAROLINA RURAL ELEcrRIFICATION 

. AUTHORITY 

DOCKET NO. T/11C•.5; SU4/ 

Petition of Time Warner Cable Information· ) 
. Services (North Carolina), LLC to Terminate ) 

Star Telephone Membership Corporation's ) 
Rural Telephone Company Exemption Pursuant ) 
to Section 251 (t)(l) of the Communications Act ) 
ofl934,as)Unended 

MOTION OF STAR TELEPHONE MEMBERSHIP CORPORATION TO 
DISMSS TIME WARNER CABLE INFORMATION .SERVICES (NORTH 

CAROLINA), LLC'S PETITION FOR ARBITRATION 

Star Telephone Membership Corporation ("Star") is a North Carolina telephone 

membersl:lip corporation (''TMC") organized and existing under. Section 117-30 of the 

North Carolina General Statutes/ and Star hereby moves to dismiss Time Warner Cable 

Information Services (North Carolina), LLC (''TWCIS")'s Petition for Arbitration. 

Background 

TWCIS requested interconnection with Star in a letter dated October 5, 2005.2 

Prior to entering into negotiations with TWCIS for an interconnection agreement 

pursuant to sections 251 and 252 of the Communications Act of 1934, as amended (''the 

Telecom Act''), Star sought to clarify TWCIS' interconnection request so that Star could 

ascertain its duties and obligations under the Telecom Act. 

1 N.C. Gen. Stat § 117-30. 
2 See Letter fromManbeth Bailey, Time Warner Cable fu.forma.tion Services (NC), LLC (''TWCISj, to 
Lyman M. Horne, Star Telephone Membership Corporation ("Star") (OctoberS, 2005) ("TWCIS' Initial 
Request Letter''). 



In TWCIS' initial request for interconnection, it stated that it was "certificated as 

a local and long distance provider of competitive telecommunications services by the 

North Carolina Utilities Commission" (''NCUC'') and that it was seeking, among other 

things, such rights under section 251(c) as collocation.3 Thereafter, Star co~unicated 

to TWCIS that, while it may be certificated by the NCUC, such certification is not 

applicable for the provision of competitive telecommunications services jn Star's 

telephone membership service area pursuant to the North Carolina General Statutes 

. (''N.C. Gen.Stath.4 

Subsequently, TWCIS responded with an indication that it was requesting 

interconnection, not pursuant to its state certification, but pursuant to federal law. 5 It also 

stated that it did not believe that its request for interconnection was governed by section 

251 (c), even though it had specifically requested section 251 (c) components in its initial 

request for interconnection. 6 

Under section 2S 1, TWCIS must be a ''telecommunications carrier'' in order to be 

entitled to interconnection. Based on TWCIS • inconsistent statements regarding its status 

as a telecommunications canier eligible to provide service in Star's service area, and the 

extent to which its interconnection request was governed by section251(c), Star 

determined that, Without further clarification from TWCIS, Star did not have a duty to 

enter into negotiations with TWCIS. 7 

3 Id .. 
4

. See Letter from Lyman M. Home, Star, to Man'beth Bailey, TWCIS (Oct. 25, 2005) ("Star's October 
Letter"); see also N.C. Gim. Stat§ 62-110 (:f3). · 
5 See Letter from Marcus W. Trathcn of Brooks, Pierce, McLendon, Humphrey & Leonard, LL.P., on 
behalf ofTWCIS, to Lyman M. Home, Star (Nov. 21, 2005) ("TWCIS' November Letterj. 
6 See id.; TWCIS' Initial Request Letters. 
7 See Letter from Lyman Homo, Star, to Maryus W. Trathen. ofBrooks, Pierce, McLendOn, Humphrey & 
Leonard, L.L.P on behalf ofTWCIS (Dec, 13, 2005) (Star's December Letters"). 
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Motion to Dismiss for Lack of Jurisdiction 

Star is an incumbent local exchange carrier ("ILEC") providing local exchange 

telecommunications services within its respective designated TMC service area pursuant 

to the laws of the State ofNorth. Carolina and subject to the jurisdiction of the North 

Carolina Rural Electrification Authority ("NCREA"). 8 It is undisputed that Star is a 

''rural telephone company" as that term is defined in the Telecom Act. 9 

Star respectfully requests that the NCREA dismiss TWCIS' Petition for 

Arbitration. Star contends that TWCIS bas not properly invoked the NCREA' s 

jurisdiction in filing its Petition for Arbitration pursuant to section 252(b) of the Telecom 

Act. Section 252(b) of the Telecom Act governs agreements arrived .at through 

compulsory arbitration. 

Pursuant to the provisions of sections 251 and 252 of the Telecom Act, there are 

·two avenues for matters to reach arbitration. First, section 251 (c) requires incumbent 

local exchange carriers to negotiate the terms and conditions of section 251 (b) (1) - (5), 

as well as of section 251(c), in accordance with the provisions of section 252, including 

section 252's compulsory arbitration provisions.10 Second, section 252(b) allows a party 

to file for arbitration to address unresolved issues arising during voluntarily negotiations 

pursuant to section 252{a).11 

Star is not subject to compulsory arbitration pursuant to section 252 until a 

requesting telecommunications canier has provided a bona fide request and until Star's 

8 See id. 
-

9 47 u.s.c. § 153(37). 
10 See41 U.S.C.·§ § 251(c) and252(b). 
11 See 47 U,S.C. § 252 (a). 
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rural ex~mption is terminated. 12 The Texas Public Utility Commission acknowled~ed 

this in its Order No. 1 Granting Motion to Dismiss filed by Brazos Telecommunications, 

Inc. (''BTl") against Sprint Communications Company L.P. That Commission stated, 

"[ o ]nly in the event that BTl's rural exemption is terminated does BTl have an obligation 

to negotiate, and/or arbitrate, an interconnection agreement with Sprint pursuant to FTA § 

251 and 252."13 

In addition, Star is not subject to arbitration arising from voluntary negotiations 

pursuant to section 252 (a) until it has agreed to voluntarily negotiate ''with the requesting 

telecommunications carrier or carriers without regard to the standards set forth in: [section 

251 (b) or (c)]," as allowed, but certainly not required, by section 252.14 To date, Star .has 

not agreed to conduct such voluntary negotiations. Furthermore, TWCIS' is not a 

telecommunications carrier for purposes of requesting interconnection pursuant to section 

252(a). 

TWICS is a provider of''facilities-based local Internet Protocol (IP) voice 

service. "15 TWCiS' service uses II? for one or more segments of the call The 

technology used by TWCIS breaks down voice transmissions into digital packets and 

transmits the packets over the Internet for at least some portion of the transit necessary to 

complete the call. Those packets are then reconstructed back into voice transmissions at 

12 See 47 U.S.C. § 251(£); see, e.g., Petition of Sprirlt Communications Company L.P. for Compulsory 
Arbitration Under the FTA f() Establish Terms and Condftions for Interconnection Terms with Brazos 
Telecommunications, Inc. (Brazos Motion to Dismiss). 
13 See Brazos Motion to Dismiss, § Ill. 
14 See 47 U.S.C. § 252 (a) (stating that "an incumbent local exchange canier may negotiate" (emphasis 
added)). · 
15 See Application of Time Warner Cable Infonnation Sernces for a Certtjicate of Public Convenience and 
Necessity to Offer Long Distance Telecommunications Service by a Reseller,· Application of Time Warner 
Cable lnfonna.tion services for Certificate of Public Convenience and necessity to Provide Competing 
Local Exchange and Exchange Access Services in the State of north Carolina, Order Granting Certificates, 
Docket Nos. P"l262, Sub 0 and Sub 1 (Jul. 24, 2003). 
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the end of the transit.16 The FCC has not determined IF-Enabled Services to be 

'telecommunications service, • as that tennis defined in the Telecom Act. 17 To date, the 

FCC has not declared any IP-Enabled Services as subject to section 251. Indeed, with 

respect to Vonage's DigitalVoice IP-Enabled Service~ the FCC declined to "decide ... 

the appropriate federal regulations, if any, that will govern this service in the .t;Uture.''18 

Accordingly, Star respectfully requests the NCREA to find that TWICS has not 

established the proper jUrisdiction for the NCREA to .address its Petition for Arbitration 

at this time because (1) Star is not Sllbject to arbitration in accordance with section 2Sl(c) 

l.Ulless and until its rutal exemption is terminated; and (2) TWCIS is not a 

telecommunications carrier eligible to request voluntary negotiations pursuant to section 

252( a) from which compulsory arbitration under section 2S2(b) could arise. Based on the 

foregoing, Star respectfully requests that the NCREA dismiss TWICS' Petition for 

Arbitration for lack of jurisdiction. 

Respectfully submitted, this the lOth day of April, 20~6. 

By: 

16 See generally, id. . · 
11 See 47 U.S.C. § 153(46). See also IP~Enahled Services Order,~ 24; Vonage Holdings Corporation 
Petition for Declaratory R~ling Corwemtng an Order of the Minnesota Public Utilities Commission, 
Memorandum Opinion and Order, WC Docket No. 03-211, fu 46 (ret Nov. 12, 2004) ("Vonage Order''). 
18 See Vonage Order, fu 46, 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and exact copy of the foregoing document has been 
served on all parties of record by depositing same, postage prepaid, in the U.S. Mail this 
the lOth day of April, 2006. . · 

By: 

6 

BURNS, DAY & PRESNELL, P.A 

Daniel C. Hig~ 
Post Office Box 10867 
Raleigh, NC 27605 
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NORTH CAROLINA 
RURAL ELECTRIFICATION AUTHORITY 

RALEIGH 

DOCKET NO. TMC-1 I SUB 1 
DOCKET NO. TMC~3, SUB'1 
DOCKET NO. TMCq5, SUB 1 

BEFORE THE NORTH CAROLINA RURAL ELECTRIFICATION AUTHORITY 

In the Matter of 

Petition of Time Warner Cable Information ) 
Services (North Carolina), LLC for Arbitration ) 
Pursuant to Section 252(b) of the Communications ) 
Act of 1934, as Amended, to Establish ) 
Interconnection Agreements with Atlantic, Randolph ) 
And Star Telephone Membership Corporations ) 

and 

Petition of Time Warner Cable Information 
Services (North Carolina), LLC to Terminate 
Atlantic, Randolph and Star Telephone Membership 
Corporations' Rural Telephone Company 
·Exemption Pursuant to Section 251 (f)(1) of the 
Communications Act of 1934, as Amended 

) 
) 
) 
) 
) 
) 
) 
) 
) 

PROCEDURAL HISTORY 

ORDER 
CONSOLIDATING 

AND 
DISMISSING 

PROCEEDINGS 

1. In October 2005, Time Warner Cable Information Services (North 

Carolina), LLC submitted written requests for interconnection to Atlantic Telephone 

Membership Corporation, Randolph Telephone Membership Corporation, and Star 

Telephone Membership Corporation. 

2. On 14 March 2006, Time Warner Cable Information se·rvices (North 

Carolina), LLC filed a Petition for Arbitration with Atlantic Telephone Membership 

Corporation and a Conditional Petition for Termination of Rural Exemption and Request 

,-... for Consolidation with Petition for Arbitration. 



3. On 14 March 2006, Time Warner Cable Information SeJVices (North 

·Carolina), LLC filed a Petition for Arbitration with Randolph Telephone Membership 

Corporation and a Conditional Petition for Termination of Rural Exemp.tlon and Request 

for Consolidation with Petition for Arbitration. 

4. On 14 March 2006, Time Warner Cable Information Services (North 

Carolina), LLC filed a Petition for Arbitration with Star Telephone Membership 

Corporation and a Conditional Petition for Termination of Rural Exemption and Request 

for Consolidation with Petition for Arbitration. 

5. On 10 April2006, Atlantic Telephone Membership Corporation filed the 

following: 

a) Motion to Dismiss Time Warner Cable Information Services (North Carolina), 
LLC's Petition for Arbitration 

b) Response to Time Warner Cable Information SeJVices (North Carolina), 
LLC's Petition for Arbitration 

c) Response to Time Warner Cable Information Services (North Carolina), 
LLC's Conditional Petition for Termination of Rural Exemption and Request 
for Consolidation with Petition for Arbitration 

6. On 10 April 2006, Randolph Telephone Membership Corporation filed the 

following: 

a) Motion to Dismiss Time Warner Cable Information Services (North Carolina), 
LLC's Conditional Petition for Termination of Rural Exemption and Time 
Warner Cable Information Services (North Carolina), LLC's Petition for 
Arbitration 

b) Respon?e to Time Warner Cable Information Services (North Carolina), 
LLC's Petition for Arbitration 

c) Response to Time Warner Cable Information Services (North Carolina), LLC's 
Conditional Petition for Termination of Randolph's Rural Telephone Company 
Exemption 

2 



7. On 10 Aprll2006, Star Tel~phone Membership Corporation filed the 

following: 

a) Motion to Dismiss Time Warner Cable Information Services (North Carolina), 
LLC's Petition for Arbitration 

b) Response to Time Warner Cable Information Services (North Carolina), 
LLC's Petition for Arbitration 

c) Response to Time Warner Cable Information Services (North Carolina); 
LLC's Conditional Petition for Termination of Rural Exemption and Request 

· for Consolidation with Petition for Arbitration 

8. On 01 May 2006, Time Warner Cable Information Services (North 

Carolina), LLC's filed the following: 

a) Opposition to Atlantic Telephone Membership Corporation's Motion to 
Dismiss 

b) Opposition to Randolph Telephone Membership Corporation's Motion to 
Dismiss · 

c) Opposition to Star Telephone Membership Corporation's Motion to Dismiss 

9. On 04 May 2006, Time Warner Cable Information Services (North 

Carolina), LLC's filed attachments to its Opposition to Motion to Dismiss filed on 01 May 

2006. 

10. On 16 May 2006, Atlantic Telephone Membership Corporation filed a 

Response to Time Warner Cable Information Services (North Carolina), LLC's 

Opposition to Motion to Dismiss. 

11. On 16 May 2006, Randolph Te.lephone Membership Corporation filed a 

Response to Time W-arner Cable Information Services (North Carolina), LLC's 

Opposition to Motion to Dismiss. 

3 



12. On 16 May 2006, Star Telephone Membership Corporation filed a 
. . 

Response to Time Wamer Cable Information Services (North Carolina), LLC's 

Opposition to Motion to Dismiss. 

13. On 18 May 2006, Randolph Telephone Membership Corporation 

submitted a letter dated 30 June 2005 from Marcus Trathen to the North Carolina 

Utilities Commission Public Staff regarding a Response to Time Warner Cable 

Information Services (North Carolina), LLc.· That letter was omitted from Randolph 

Members hlp Corporation's 16 May 2006 filing. 

14. On 22 May 2006, Time Wamer Cable Information Services (North 

Carolina), LLC filed a response to Atlantic, Randolph and Star Telephone Membership 

Corporations' 16 May 2006 tHings. 

DISCUSSION 

On 22 May 2006, the above referenced filings came before the North Carolina 

Rural Electrification Authority (Authority) for consideration. Authority members in 

attendance were L. Calvin Duncan, Chairman, Joseph G. Justice, Vice·Chairman, J. 

Ronnie Alderman, Edith~· Cox, and Buddy G. Creed, Prior to discussion of the filings, 

Authority member J. Ronnie Alderman, who is also a Board Member of Star Telephone 

Membership Corporation, requested to be recused from all further discussion and votes 

specific to the above noted dockets due to a potential conflict otrnterest. After 

dlscussJng the request, the Authority accepted the recusal,.and Board Member 

Alderman was excused from the meeting. The remaining members of the Authority 

then discussed all filings of all parties before it regarding the above-captioned matters. 

Pursuant to those discussions, the Authority enters the following ORDER: 

4 



This Order consolidates and dismisses the petitions of Time Warner Cable 

Information Services (North Carolina), LLC, for arbitration pursuant to section 252(b) of 

the Communications Act of 1934, as amended, to establish interconnection agreements 

with Atlantic Telephone Membership Corporation, Randolph Telephone Membership 

Corporation, and Star. Telephone Membership Corporation in dockets TMC~1, Sub 1, 

TMC-3, Sub 1 and TMC-5, Sub. 1. 

The Authority finds that Time Warne.r Cable Information Services (North 

Carolina), LLC ("TWCIS''), is not a telecommunications carrier and, therefore, is not 

permitted to seek interconnection rights pursuant to section 251 of the Communications 

Act of 1934, as amended C'Aot").1 As it is not a telecommunications carrier, TWCIS is 

also not permitted to compel arbitration pursuant to section 252 of the Act.2 

·FINDINGS OF FACT 

1. Atlantic Telephone Membership Corporation, Randolph Telephone 

Membership Corporation and Star Telephone Membership Corporation (collectively 

hereinafter "the TMCs") are all rural telephone companies, as that term ·is defined in . . . 
Section 153 (37) of the Act.3 

2. The Authority is the State Commission, as that term is defined in section 

153 ( 41) of the Act, with regard to the TMCs. 4 

3. Section 251 of the Act establishes interconnection obligations and duties 

for all telecommunications carriers with respect to other telecommunications carriers. 5 

' ~7 L~.s.c. s 251. 
~ ~7 L1.S.C. § 152. 
,\ ~7 li.S.C. § 153 !37). 
~ 47 U.S.C'. § 153 (41 ). 
·' -!7 l'.S.C'. * 251. 
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4. Section 251 (a) states, specifically, that all telecommunications carriers 

have the general duty "to· interconnect directly or Indirectly with the facilities and 

equipment of other telecommunications carr1ers."6 

5. The Act defines a telecommunlc~tlons earlier as "any provider of 

telecommunications services .... "7 A provider is offering telecommunications service if 

It Is "offering telecommunications for a fee directly to the public, or to such classes of 

users as to be effectively available directly to the public, regar~less of the facilities 

used."8 

6. · The term "telecommunications" is defined.as "the transmission, between 

or among points specified by the user, of information of the user's choosing without 

change in the form or content of the information as sent and recelved."9 

7. TWCIS offers Voice-over-Internet-Protocol (VoiP) services. 

8. The FCC has not determined that VoiP services are telecommunication 

services as that term is defined pursuant to the Act. 

9. TWCIS has not demonstrated in this proceeding that it is a 

telecommunications carrier, as that term Is defined pursuant to the Act. 

Based on the foregoing, the Authority makes the following: 

CONClUSfONS OF lAW: 

1. A carrier must be a telecommunications carrier, as defined pursuant to the 

Act, to obtain Interconnection and possess arbitration rights pursuant to sections 251 

and 252 of the Act. 

'' -47 l'.S.C. * 2.5 I fn). 
--17 l'.S.C. ~ I .53 (4-1 ). 
~ -l7 t!.S.C * 153 146). 
''-!7 ('.S.C.§ l:'iJ f4JJ. 
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2. TWCIS Is not a "telecommunications carrier" as that term is defined in 

section 153(44) of the Act. 

3. · Because TWIGS is not a "telecommunications carrier," TWCIS is not 

legally entitled to demand interconnection with the TMCs. 

NOW, THEREFORE, based on the foregoing and having considered all filings 

provided by all parties in the above-referenced ~ockets, and after due deliberation, the 

Authority rules as follows: 

1. Pursuant to 47 U.S.C. § 252(g) the Authority consolidates Dockets TMC-1, 

Sub 1; TMC-3, Sub 1; and TMC-5, Sub 1; 

2. Pursuant to 47 U.S.C. § 252(g) the Authority consolidates lWICS' Petition 

for Arbitration and Conditional Petition for Termination of Rural Exemption as to ·each of 

the TMCs in each of the consolidated dockets; 

3. The Authority determines that lWCIS Is not a telecommunications carrier; 

4. Based on the determination that TWCIS is not a telecommunication 

carrier, the Authority grants the Motions to Dismiss TWCIS' Petitions for Arbitration flfed 

by Atlantic Telephone Membership Corporation, Randolph Telephone Membership 

Corporation, and Star Telephone Membership Corporation, and 

5. The Authority does not reach a decision on the Conditional Petitions for 

Termination of Rural Exemption filed by TWCIS as lt is unnecessary to do so in light of 

the Authority's determination that lWCIS is not a telecommunications carrier. 
' ' 
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(SEAL) 

ISSUED BY ORDER OF THE AUTHORITY. 

This the /1'11. day of July, 2006. 

NORTH CAROLINA 
RURAL ELECTRIFICATION AUTHORITY 

T.iP£~ 

8 



Exhibit 5 



\ 
; 

,--. 

Cas~OO>-lt'EI;cm£Ieiill,.Mia~~~W~~QO§an,fi~!P~ of 21 

L.P. MCLENDON. JR. 
EDG,_R B. rtSHtR. JR. 
W. ERWIN FUU..ER. JR. 
JAMES T. WILLIAMS. JR. 
W,_DE H. HARGROVE: 
M. DANIEL McGINN 
MICHAEL D. MEE:KER 
WILLIAM G. McNAIRY 
EDWARD C WINSLOW Ill 
HOWARD L WILUAMS 
GEORGE W HOUSE 
WILLIAM P.H. CMIY 
REID L. PI'IILLIPS 
ROBERT A. SINGER 
JOHN H. SMALL 
RANDALL A. UNDERWOOD 
S. LOGH RODEN BOUGH IV 
WtRKJ.I'RitK 
JILL A. WILSON 
MARC D. BISHOP 
JIM W. PHILUPS, JR, 
MACK SPE:RLING 
JEfFREY E. OLEYNIK 
MARK DAVJOSON 
JOHN W. ORM ... ND Ill 
RoBERT J. KING Ill 
v. RANDALL TINSI..EY 
S KYLE WOOSLEY 
FORREST W. CAMPB!:LL.. JR. 
lo\ARCUS W, TRitTHEN 
Jt:AN C. BROOKS 
JAMES C. IIOAMS II 
~LLISON M. GRIMM 
EUZIISETH 5, BREWINGTON 
H. ARTHUR BOUCK II 
J. E:OWIN TURUNGTON 
JOHN M. CROSS,.JR. 

JENNIFER I<. VAN ZIINT 
Kt:ARNSDo'tVIS 
O,_VIOW.SAR 
BRIJ\N J. Mc:MILLAN 
DAVID KUSHN~ 
DEREK J. ALLEN 
CLINTON R. PINYAN 
COE:W. RAMSEY 
ROBERT W. SltUNOERS 
ELIZII&UH V. LAFOLLETTE 
GINGERS. SHIELDS 
.JENNIFER T. HARROD 
CHARLES E, COBLE 
CHARLES F. MARSHALL Ill 
PATRICK .J, .JOHNSON 
STEPHE:N G, HARTZELL 
JI:SSICA M. MARUES 
ANDRI:W J. HAILE: 
J. BENJAMIN DAVIS 
CAROWNE t. RITCHIE; 
SARA R. VIZITHUM 
C. SCOTT ME:YER$ 
JOHNS. BUFORD 
NICOLE A. CRAWFORD 
ALEXANDER E:LKAN 
KATHERINE ...J. CLAYTON 
KATHLEEN A. Olt:ASON 
SUSAN M. YOUNG 
OARRELLA. FRUTH 
lAIN MAcSWE:EN 
BENJAMIN R, NORMAN 
EUZIIBETH E, SPAINHOUR 
.JENNIFER C. NOBLE 
DAVID L NE:AL 
SARAH A.L PHILUI'S 
PHJLUP J, ~DNG 
ANDREW T. TRIPP 
KATHERINE A. SOLES 

ATTO:e.NEYs AT LAw 

~G~NoaT.E0A:e.OUNA 

MAIUHG 1\0CRE:SS 
POST OFFICE: BOX I BOO 
~ALEIGH. N.C. l!7601! 

OFfiCE: ACORf:SS 
IE!OO WACHOVIA C,_PITOL CENTER 
ISO F'AYf:TTEVILLE: STREET 
RALE:IGH. N.C. 27601 

TELEPHONE: (919) 939.0300 
fACSIMILE: (919) EI31Kl304 

WWW.SROOKSPIE:RCE:'.COM"-· 

December 17, 2007 

HENRY t. FRYE 
OF COUNSEL 

J. LEt Ll.OV..D 
SPECIAL COUNSEL 

FOUNDE:D 1897 

AUBRE:YL BROOKS IIB72·1B5BI 
W.H. HDLO!:RNE55 IIBO~·JSI651 

LP. MOI.E:NDON UBDD·I96!!1 
KENNETK H. BRIM IJ!!BB·IB741 
C.T. ~£0NARD • .JR, 111>29·19831 
CLAUDE C. PIERCE: 111>13•19881 

THORNTON H. BROOKS IIBI!•IB8el 
G. Ni:ILOANIELS li81H98?1 

HUBERT HUMPHREY IJB21l·l!0031 

GREENSBORO OFFICE 
2000 RENA,ISBANCE: PLAZII 
2!30 NORTH E:I.M STREET 

GREENSBORO, 1'/.C. 27401 

WASHINGTON OFFICE 
SOl PENNSV~VANIA AVENUE. N.W. 

SUITE t>OQ, SOUTK BUILDING 
WASHINGTON. D.C. 20004 

WRITER'S DIRECT OIAL 
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VIA HAND DELIVERY 

Mr. T. Scott Poole 
Administrator 
North Carolina Rtiral Electrification Auth.ority 
4321 Mail Sex:vice Center 
Raleigh, NC 27699-4321 

DEC 1 7 2007 

REA 

Re: Request of Time Warner Cable Information Services (North Carolina), LLC 
for Arbitration of Interconnection Agreements with Atlantic, Randolph, and 
Star Telephone Membership Corporations 

Docket Nos. TMC-1, Sub 1; TMC-3, Sub l; TMC-5, Sub 1 

Dear Administrator Poole: 

I am writing this letter on behalf of Time Warner Cable Infonnation Services (North 
Carolina)t LLC ("TWCIS (NC)"), to afford the Authority the opportunity to correct certain errors 
of law made in its order dated July 19, 2006, titled "Order Consolidating Proceeding and 
Dismissing Proceedings" (the "Order"), in the above-referenced dockets. 

In its Order, the Authority dismissed the companion proceedings brought by 
TWCIS (NC) seeking interconnection rights with respect to Atlantic, Randolph, and Star 
Telephone Membership Corporations. The basis of this Order was the Authority's conclusion 
that TWCIS (NC) was not a "telecommunications carrier" within the meaning ofthe·federal 
Communicat1ons Act(the "Act") and, therefore, was not entitled to interconnection. This 
conclusion is flatly inconsistent with a subsequent decision ofthe Federal Communications 
Commission ("FCC"), the entity with pri~ jUrisdiction to interpret and apply the 
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interconnection provisions of federal law. See Memorandum Opinion and Order, Time Warner 
Cable Request for Declaratory Ruling, WC Docket No. 06-55 (March 1, 2007) (copy enclosed). 
Accordingly, TWCIS (NC) wishes, by this letter, to inform the Authority of this FCC decision so 
that the Authority may correct its Order. 

The issues at stake are important and substantial. The Order has prevented TWCIS (NC) 
from exercising its right, granted under federal law, to interconnect with the TMCs in question 
and has had the effect of denying customers in the service areas of these TMCs the benefits of 
telecommunications competition. More to the point, the Order has prevented Time Warner 
Cable from being able to offer telephone services to its existing cable television customers. 

Because the Order was based on an error of law which has now been directly addressed 
by the FCC, TWCIS (NC) respectfully requests that Authority reconsider its earlier conclusion 
and resume proceedings consistent with the decision of the FCC. 

Background 

As described in the Petitions submitted by TWCIS (NC) in these dockets, Time Warner 
Cable ("TWC") currently provides in North Carolina and elsewhere VoiP-based telephone 
services. This is a service by which cable subscribers can make telephone c&}ls and receive 
related telephone functionality and services using Internet protocol technology. VoiP service 
providers such as TWC must purchase telecommunications services from regulated 
telecommunications carriers like TWCIS (NC) in order to originate and terminate calls on the 
public switched telephone network, access 911 services, and obtain numbering resources. 

TWCIS (NC) seeks to facilitate this new offering of competitive local voice services by 
providing such telecommunications services to TWC on a wholesale basis. TWCIS (NC) would 
offer its network facilities and equipment indiscriminately to all service providers within the 
same class as TWC, thereby making TWCIS (NC)' s telecommunications services effectively 
available to all members of the public within the relevant service territory. 

This service cannot become available to rural subscribers in Atlantic's, Randolph's, and 
Star's territories unless TWCIS (NC) interconnects its network and facilities with these 
companies pursuant to the interconnection provisions of the Act. In October 2005, TWCIS (NC) 
separately requested negotiation of interconnection agreements with Atlantic, Randolph, and 
Star, but they refused to negotiate. Accordingly, in March 2006, TWCIS (NC) filed separate 
petitions with the Authority seeking the arbitration of interconnection agreements as provided 
under the Act · 

On July 19, 2006, the NCREA issued its Order dismissing the arbitration proceedings. 
The Order held: 

#128534 

[TWCIS (NC)] is not a telecommunications carrier and, therefore, 
is not permitted to seek interconnection rights pursuant to section 
251 of the Communications Act of 1934, as amended ("Acf'). As 
it is not a telecommunications carrier, TWCIS is also not permitted 
to compel arbitration pursuant to section 252 of the Act. 
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Order at 5. fu its findings of fact, the Authority found that "TWCIS offers [VoiP] services" and 
that the "FCC has not determined that VoiP services are telecommunication services as that term 
is defmed pursuant to the Act." Id at 6. Therefore, a basis of the Order was the Authority's 
fmding that VoiP service had not been determined to be a telecommunications service for which 
interconnection rights applied. Other than this finding, the Authority did not articulate the 
reasons for its conclusion that TWCIS (NC) was not a telecommunications carrier under the Act. 

The FCC's Order 

On March 1, 2007, at the request ofTWC, the FCC issued an order-a copy of which is 
enclosed with this letter-which effectively overrules the legal conclusions and basis of the 
Authority's Order. See Memorandum Opinion and Order, Time Warner Cable Request for 
Declaratory Ruling, WC Docket No. 06-55 (March 1, 2007). 

The FCC proceeding was initiated by TWC in reaction to adverse orders of the South 
Carolina and Nebraska public service commissions, who concluded-just like the Authority­
that TWC's wholesale telecommunications provider was not a "telecommunications carrier" 
entitled to interconnection rights. TWC explained that it sought to provide competitive 
telephone service using VoiP technology utilizing telecommunication services purchased on a 
wholesale basis from certain telecommunications carriers such as Sprint and MCI. Just as 
TWCIS (NC) proposes to do here, Sprint and MCI sought to interconnect with various 
incumbent telephone companies for the purpose of providing transport, E911 network, and other 
telecommunications inputs necessary to TWC's service: 

The South Carolina and Nebraska public service commissions rejected Sprint's and 
MCI's interconnection requests on the grounds that the proposed service did not meet the 
definition of "telecorrimunications service" under the Act and that, therefore, the carriers were 
not "telecommunications carriers" with respect to those services. 

The FCC rejected this conclusion, holding: 

[W]e clarify that telecommunications carriers are entitled to 
interconnect and exchange traffic with incumbent LECs pursuant 
to section 251(a) and (b) of the Act for the purpose of providing 
wholesale telecommunications services .... [A] contrary decision 
would impede the important development of wholesale 
telecommunications and facilities-based VoiP competition, as well 
as broadband deployment policies developed and implemented by 
the Commission over the last decade, by limiting the ability of 
wholesale carriers to offer service. 

Memorandum Opinion and Order, ,18. The FCC also went on to conclude that "the statutory 
classification of the end-user service, and the classification ofVoiP specifically, is not 
dispositive of the wholesale. carrier's rights under section 251." Id, 1 9. 
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These conclusions are directly controlling here. The services TWCIS (NC) seeks to 
provide are identical to the services in issue in the FCC proceeding-. indeed, they must be 
because TWCIS (NC) is propo~ing to serve the function for TWC that Sprint and MCI were 
performing for TWC in the South Carolina and Nebraska cases considered by the FCC. 
Therefore, the FCC's conclusion that MCI and Sprint's wholesale functions were 
"telecommunications'' functions entitling those carriers to interconnection rights applies equally 
to TWCIS (NC). 

Similarly, the FCC's conclusion that Sprint's and MCI's provision ofwholesale services 
to. a VoiP provider (i.e., TWC) did.not impact Sprint's and MCI' s entitlement to interconnection 
rights is of direct relevance here. The Authority expressly relied on the fact that that the FCC 
had not yet determined that VoiP services were "telecommunications" services lll1der the Act in 
determining that TWCIS (NC) was not a telecommunications carrier entitled to interconnection 
rig~ts. Under the FCC's declaratory ruling, however, the classification (or lack of classification) 
ofVoiP services is simply not relevant to TWCIS (NC)'s interconnection rights, and, therefore, 
the Authority erred in placing detenninative reliance on the uncertain regulatory status ofTWC's 
VoiP offering. 

The FCC's conclusion that wholesale telecommunications providers such as 
TWCIS (NC) are "telecommunications carriers" for purposes of the Act and are entitled to 
interconnect and exchange traffic with incumbent telephone companies when providing services 
to other service providers, including VoiP service providers, applies directly to TWCIS (NC)'s 
petitions before the Authority. As the federal authority with primary jurisdiction to interpret and 
apply the interconnection provisions of federal law, the FCC's decision is owed deference by the 
Authority. E.g.,AT&TCorp. v. Iowa Utils. Bd, 525 U.S. 366,378 & n.6 (1999); Pacific Bell v. 
Pac-West Telecomm, Inc., 325 F .3d 1114, 1126-27 (9th Cir. 2003); Southwestern Bell Tel. Co. v. 
Connection Communications Corp., 225 F.3d 942, 946-47 (8th Cir. 2000) . 

. The South Carolina and Nebraska orders were cited by and heavily relied upon by the 
TMCs in their pleadings urging dismissal. See, e.g., Randolph TMC Response (May 16, 2006), 
at 8 (referencing South Carolina and Nebraska PUCs' detenninations "under the same basic 
circumstances" that TWCIS (NC) should not be a telecommunications carrier); Randolph 1MC 
Response (April1 0, 2006), at 7-8 (citing South Carolina and Nebraska orders for proposition that 
entities providing "wholesale services" to other carriers are not telecommunications carriers): 
Randolph TMC Motion to Dismiss, at 4-5 (attaching copy of South Carolina PUC decision); 
Atlantic TMC Response to TWCIS (NC)'s Petition for Arbitration, at 16 (citing South Carolina 
PUC decision for conclusion that TWCIS (NC) was not a telecominunications carrier). Given 
that the PUC orders were effectively overruled by the FCC, the TMCs' reliance on them is no 
long valid and can no longer stand as a basis for the Order. 

Likewise, the TMCs' reliance on the notion that the FCC has never found VoiP services 
to be "telecommunications services" subject to section 251 cannot support the Authority's 
dismissal in light of the March 1, 2007 FCC order. See, e.g., Randolph 1MC Response (May, 
16, 2006), at 5-6; Star TMC Response (April 10, 2006), at 14; Star TMC Motion to Dismiss, at 
5; Atlantic; TMC Response (April10, 2006), at 14; Atlantic TMC Motion to Dismiss, at 5. 
Contrary to the arguments of the TMCs and the Order ofthe Authority, the FCC decision 
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clarifies that the classification of services as VoiP services is not determinative of TWCIS 
(NC)'s rights under section 251 and, therefore, does not abrogate TWCIS (NC)'s right to 
interconnection with the TMCs. 

Conclusion 

For the reasons set forth above, TWCIS (NC) respectfully requests that the Authority 
reconsider its July 19, 2006 Order dismissing TWCIS (NC)'s petitions for arbitration and that it 
proceed forthwith to resolve the merits of these petitions. 

If any questions should arise in connection with this request, please contact the 
undersigned. 

Of Counsel: · 
Julie Patterson Laine 
Vice President & Chief Counsel, Telephony 
Time Warner Cable Information Services 

(North Carolina), LLC 
290 Harbor Drive 
Stamford, CT 06902 
(203) 328"0671 
julie.laine@twcable.com 

By: 

Its Attorneys 

Enclosure 
cc: Dan Higgins, Esq. 
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Respectfully submitted, 

TIME WARNER CABLE 
INFORMATION SERVICES 
(NORTH CAROLINA), LLC 

·~ Mar~~ 
Brooks, Pierce, McLendon, 

Humphrey & Leonard, LLP 
Suite 1600, Wachovia Capitol Center 
150 Fayetteville Street 
P.O. Box 1800 (zip 27602) 
Raleigh, NC 27601 
(919) 839"0300 
mtrathen@brookspierce.com 
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MEMORANDUM OPINION AND ORDER 

DA 07-709 

Adopted: March 1, 2007 Released: March 1, 2007 

By the Chief, Wireline Competition Bureau: 

I. INTRODUCTION 

1. In this Order, the Wireline Competition Bureau (Bureau) grants a petition for declaratory 
ruling filed by Time Warner Cable (TWC) asking the Commission to declare that wholesale 
telecommunications carriers are entitled to interconnect and exchange traffic with incumbent local exchange 
carriers (LECs) when providing services to other service providers, including voice over Internet Protocol 
(VoiP) service providers pursuant to sections 25l(a) and (b) of the Communications Act of 1934, as 
amended (the Act). 1 As explained below, we reaffirm that wholesale providers of telecommunications 
services are telecommunications carriers for the purposes of sections 251(a) and (b) of the Act, and are 
entitled to the rights of telecommunications carriers under that provision. We conclude that state 
commission decisions denying wholesale telecommunications service providers the right to interconnect 
with incumbent LECs pursuant to sections 25l(a) and (b) of the Act are inconsistent with the Act and 
Commission precedent and would frustrate the development of competition and broadband deployment. 

ll. BACKGROUND 

A. TWC's Petition 

2. On March 1, 2006, TWC filed a petition for declaratory ruling requesting that the Commission 
affirm that "requesting wholesale telecommunications carriers are entitled to obtain interconnection with 
incumbent LECs to provide wholesale telecommunications services to other service providers" (including 

1 Petition of Time Warner Cable for Declaratory Ruling that Competitive Local Exchange Carriers May Obtain 
Interconnection under Sectiori 251 of the Communications Act of 1934, as Amended, to Provide Wholesale 
Telecommunications Services to VoiP Providers, WC Docket No. 06-55 (filed Mar. 1, 2006) (Petition); 47 U.S.C. 
§ 251; Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) (1996 Act or.the Act). 
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VoiP-based providers). 2 In its Petition, TWC states that in 2003 it began tci deploy a facilities-based 
competitive telephone service using VoiP technology, which enables it to offer a combined package of 
video, high-speed data, and voice services.3 TWC purchases wholesale telecommunications services from 
certain telecommunications carriers, including MCI WorldCom Network Services Inc. (lv.fCit and Sprint 
Communications Company, L.P. (Sprint), to connect TWC's VoiP service customers with the public 
switched telephone network (PSTN).5 MCI and Sprint provide transport for the origination and 
termination on the PSTN through their interconnection agreements with incumbent LECs. In addition, 
MCI and Sprint provide TWC with co~ectivity to the incumbent's E911 network and other necessary 
components as·a wholesale sexVice.6 

. 

3. TWC claims that MCI has been unable to provide wholesale telecommunications services to 
TWC in certain areas in South Carolina and that Sprint has been unable to provide wholesale 
telecommunications services to TWC in certain areas in Nebraska because, unlike certain other state 
commissions, the South CaroUna Public Service Commission (South Carolina Commission) and the 
Nebraska Public Service Commission (Nebraska Commission) have determined that rural incumbent LECs 
are not obligated to enter into interconnection agreements with competitive service providers (like MCI and 
Sprint) to the extent that such competitors operate as wholesale service providers.7 TWC argues that the 

2 Petition at II. The Petition was placed on public notice on March 6, 2006 with comments due by March 27, 
2006, and reply comments due by April II, 2006. Pleading Cycle Established for Comments on Time Warner 
Cable's Petition for Declaratory Ruling that Competitive Local Exchange Carriers May Obtain Interconnection to 
Provide Wholesale Telecommunications Services to VoiP Providers, WC Docket No. 06-55, Public Notice, 21 FCC 
Red 2276 (Wireline Comp. Bur. 2006). Upon Motions for Extensio~ the comment cycle was extended by two 
weeks, to April! 0, 2006 for comments and April 25, 2006 for reply comments. Wireline Competition Bureau 
Grants Request for Extension ofT/me to File Comments on Time Warner Cable's Petition for Declaratory Ruling 
That Competitive Local Exchange Carriers May Obtain Interconnection to Provide Wholesale 
Telecqmmunicatlons Service to VoiP Provider3, WC Docket 06-55, Public Notice, 21 FCC Red 2978 (Wireline 
Comp. Bur. 2006). Contemporaneously with its filing of the Petition, TWC filed a Petition for Preemption 
requesting that the Commission preempt the South Carolina Commission's denial ofTWC's application for a 
Certification of Public Convenience and Necessity in areas where rural LECs provide service. That preemption 
petition remains pending, and we do not a!ldress it here. Petition of Time Warner Cable for Preemption Pursuant 
to Section 253 of the Communications Act of 1934, as Amended, WC Docket No. 06-54 (filed Mar. 1, 2006). 

3 Petition at 2-3. 

4 As a result of the merger between MCI and Verizon, TWC's contractual arrangements with MCI have been 
assigned to Verlzon Business. Id at 4 n.5 

5 Id at 4. 

6 Id. 

7 See Petition ofMCimetro Access Transmission Services LLCfor Arbitration of Certain Terms and Conditions of 
Proposed Agreement with Farmers Telephone Cooperative, Inc., Home Telephone Co., Inc., PBT Telecom, Inc., 
and Hargray Telephone Company, Concerning Interconnection and Resale under the Telecommunications Act of 
1996, Docket No. 2005-67-C, Order Ruling on Arbitration, Order No. 2005-544 (Oct. 7, 2005) (South Carolina 
Commission RLEC Arbitration Order); Sprint Communications Company L.P., Overland Park, Kansas, Petition 
for arbitration under the Telecommunications Act, of certain issues associated issues with the proposed 
interconnection agreement between Sprint and Southeast Nebraska Telephone Company, Falls City, Application 
No. C-3429, Findings and Conclusions (Sept 13, 2005) (Nebraska Commission Arbitration Order) appeal filed, 
Sprint Communications Company L.P. v. Nebraska Public Service Commission, No. 4:05CV3260 (D. Neb. Oct. 
(continued .... ) 

2 
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South Carolina and Nebraska Commissions misinterpreted the statute when they decided, among other 
things, that competitive LECs providing wholesale telecommunications services to other service providers, 
in this case VoiP-based providers, are not "telecommunications carriers" for the purposes of section 251 of. 
the Act, and, therefore, are not entitled to interconnect with incumbent LECs. 

4. TWC asks the Commission to grant a declaratory ruling reaffirming that telecommunications 
carriers are entitled to obtain interconnection with incumbent LECs to provide wholesale 
telecommunications services to other service providers. The Petition also requests that the Commission 
clarify that interconnection rights under section 251 of the Act are not based on the identity ofthe 
wholesale carrier's customer. 

B. State Commission Decisions 

5. South Carolina. On October 8, 2004, MCI initiated interconnection negotiations pursuant to 
section 252(a) of the Act with four rural incumbent LECs operating in South Carolina. These rural 
incumbent LECs claimed that they were not required to accept traffic from a third-party provider that 
purchases wholesale telecommunications services from MCI.8 On March 17, 2005, MCI filed a petition 
with the South Carolina Commission seeking arbitration of the unresolved issues between MCI and the 
rural incumbent LECs.9 In arbitrating this dispute, the South Carolina CoJlllllission agreed with the rural 
incumbent LECs that the arbitrated interconnection agreement should be limited to the traffic generated b(o 
the rural incumbent LECs' customers and MCI's direct end-user customers on their respective networks. 0 

The South Carolina Commission detennined that MCI is not entitled to seek interconnection with the rural 
incumbent LECs with respect to the wholesale services MCI proposed to provide to TWC because such 
wholesale service does not meet the definition of "telecommunications service" under the Act and, 
therefore, MCI is not a "telecommunications carrier" with respect to those services. 11 The South Carolina 
Commission also found that section 251(b) obligations "relate to parallel obligations between two 
competing telec.ommunications carriers" and that MCI's intent to act as an "intermediary for a facilities-

(Continued from previous page) ------------
11, 2005). As explained below, this aspect of the state decisions regarding wholesale services is not specific to 
wholesale carrieJ"S that serve VoiP service providers. 

8 Petition at 4-5. See also South Carolina Commission RLEC Arbitration Order. The four rural incumbent LECs 
with which MCI sought interconnection agreements were Farmers Telephone Cooperative, Inc., Home Telephone 
Co., Inc., PBT Telecom, Inc., and Hargray Telephone Company. The South Carolina Commission referred to the 
four rural LECs collectively as "the RLECs" throughout its order. The South Carolina Commission addressed 
similar issues and made similar findings in the South Carolina Commission Hony Arbitration Order. Petition of 
MC!metroAccess Transmission Services, LLCfor Arbitration of Certain Terms and Conditions of Proposed 
Agreement with Horry Telephone Cooperative, Inc. Concerning Interconnection and Resale under the 
Telecommunications Act of 1996, Order Ruling on Arbitration, Docket No. 2005-188-C (South Carolina PSC Jan. 
11, 2006) (South Carolina Hony Arbitration Order). 

9 South Carolina Commission RLEC Arbitration Order at 2. 

10 South Carolina Commission RLEC Arbitration Order at 7. See. a/so South Carolina Commission Horry 
Arbitration Order at 6. In addition, the South Carolina Commission denied TWC's request to intervene in the 
arbitration. 

11 See South Carolina Commission RLEC Arbitration Order at ll. 

3 
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based VoiP service provider" is a type of non~ parallel relationShip not contemplated or provided for under 
the Act. 12 

6. Nebraska. On December 16, 2004, Sprint commenced interconnection negotiations with 
Southeast Nebraska Telephone Company (SENTCO), a rural incumbent LEC, pursuant to section 252(a) 
of the Act 13 In its September 13, 2005 arbitration decision, the Nebraska Commission detennined that 
Sprint is not a "telecommunications carrier" under the NARUC I and VIrgin Islands test for common 
carriage because the relationship between Sprint and TWC is an "individually negotiated and tailored, 
private business arrangement" that is an untariffed offering to a sole user of this service, 14 and, therefore, 
Sprint cannot assert any rights under sections 251 and 252 of the Act. In addition, the Nebraska 
Commission held that because TWC operates the switch that "directly serves the called party," Sprint was 
not entitled to exercise rights under section 251(b). 15 

· 

7. Other State Proceedings. TWC asserts that, in contrast to the South Carolina and Nebraska 
decisions, public utility commissions in lllinois, Iowa, New York and Ohio have recognized that wholesale 
service providers, such as Sprint and MCI, are telecommunications carriers with rights under section 251 
of the Act. 16 In addition, TWC and other commenters point to other state commissions that have before 
them pending proceedings on this same issue. 17 

12 Id. at 9. 

13 See Nebraska Commission Arbitration Order. 

14 Id at 7-9 (citing National Ass 'n of Regulatory Uti!. Comm 'rs v. FCC; 525 F.2d 630 (D.C. Cir. 1976) (NARUC 
1), cert. denied, 425 U.S. 992 (1976); Virgin Islands Tel. Co .. v. FCC, 198 F.3d 921 (D.C. Cir. 1999)). 

15 Id. at 7~8. 

16 Petition at 8-9 (citing Cambridge Telephone Company, et al. Petitions for Declaratory Relief and/or 
Suspensions for Modification. Relating to Certain Duties under§§ 25I (b) and (c) of the Federal 
Telecommunications Act, Case Nos. 050259, et al., Order (Tilinois Commerce Commission Aug. 23, 2005), appeal 
pending Harrisonville TelephoneCompaey, et al. v.Illinois Commerce Commission, et al., Case No. 3:06-CV-
00073, GPMDGW, Complaint for Declaratmy and Other Relief (S.D. Ill. filed Aug. 16, 2006); Arbitration of 
Sprint Communications Co. v. Ace Communications Group, et al., Docket No. ARB-05-02, Order on Rehearing 
(Iowa Utilities Board Nov. 28, 2005); Petition of Sprint Communications Compaey L.P., Pursuant to Section 
252(b) of the Telecommunications Act ofi99,6for Arbitration to Establish an Intercarrler Agreement with 
Independent Companies, Case 05-C-0170, Order Resolving Arbitration Issues (New York Public Service 
Commission May 24, 2005), on appeal Berkshire Telephone Corp. v. Sprint Communications Co. L.P., Civ. 
Action No. 05-CV-6502 (CJS)(MWP)(W.D.N.Y. filed Sept. 26, 2005); Application and Petition in Accordance 
with Section II.A.2.B of the Local Service Guidelines Filed by: The Champaign Telephone Co., Telephone Services 
Co., the Germantown Independent Telephone Co., and Doylestown Telephone Co., Case Nos. 04-1494-TP-UNC, et 
al., Finding and Order (Public Utility Commission of Ohio Jan. 26, 2005), reh g denied in pertinent part, Order on 
Rehearing (Public Utilities Commission of Ohio Apr. 13, 2005)), 

17 See Petition at 9. See, e.g., Letter from Cherie R. Kiser, Counsel ,for IDT Telecom, Inc., to Marlene H. Dortch, 
Secretary, FCC, WC Docket No. 06-55, Appendix (filed Sept. 25, 2006) (providing an updated overview of 
pending state and court proceedings in lllinois, Iowa, New York, North Carolina and Texas). 

4 
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ill. . DISCUSSION 

8. The Bureau grants TWC's request to the extent described below. Because the Act does not 
differentiate between retail and wholesale services when defining ''telecommunications carrier" or 
"telecommunications service," we clarify that telecommunications carriers are entitled to interconnect and 
exchange traffic with incumbent LECs pursuant to section 251(a) and (b) of the Act for the purpose of 
providing wholesale telecommunications services. 18 The Bureau finds that a contrary decision would 
impede the important development of wholesale telecommunicationS and facilities-based VoiP competition, 
as well as broadband deployment policies developed and implemented by the Commission over the last 
depade, by limiting the ability of wholesale carriers to offer service. 

A. "Telecommunications Service" Can Be Either a Wholesale or Retail Service 

9. Consistent with Commission precedent, we find that the Act does not differentiate between the 
provision oftelecommunications services on a wholesale or retail basis for the purposes of sections 251(a) 
and (b), and we confirm that providers of wholesale telecommunications services enjoy the same rights as 
any "telecommunications carrier'' under those provisions of the Act.1

g We further conclude that the 
statutory classification of the end-user service, and the classification ofVoiP specifically, is not dispositive 
of the wholesale carrier's rights under section 251. · 

10. The Act defines "telecommunications'' to mean "the transmission, between or among points 
specified by the user, of information of the user's choosing, without change in the form or content of the 
infonnation as sent and received."20 The Act defines "telecommunications service" to mean ''the offering of 
telecommunications for a fee directly to the public, or to such classes of users as to be effectively available 
directly to the public, regardless of the facilities usecl'm Finally, any provider of telecommunications 
services is a "telecommunications carrier'~ by definition under the Act. 22 

11. It is clear under the Commission's precedent that the definition of "telecommunications 
services" is not limited to retail services, but also includes wholesale services when offered on a common 
carrier basis. The South Carolina Commission's contrary interpretation- that services provided on a 

18 Because neither of the primary state commission proceedings underlying the Petition relied on or even 
interpreted section 251(c) of the Act, we do not read the Petition to seek clarification on the ability to interconnect 
pursuant.to that provision. As such, we only address the issues raised in the Petition as they apply to sections 
251(a) and (b) of the Act. 

19 To resolve the confusion over the meaning of''wholesale," we affirm the longstanding Commission usage of a 
wholesale transaction of a service or product as an input to a further sale to an end user, in contrast to a retail 
transaction for the customer's own personal use or consumption. Deployment of Wireline Services Offering 
Advanced Telecommunications Capability, CC Docket No. 98-147, Second Report and Order, 14 FCC Red 19237, 
19423, para. 13 (1999) ("Black's Law Dictionary defines retail as '[a] sale for final consumption in contrast to a 
sale for further sale or processing (i.e., wholesale) ... to the ultimate consumer."') (quoting Black's Law 
Dictionary 1315 (6th ed. 1990)). 

20 47 u.s.c. § 153(43). 

21 47 u.s.c. § 153(46). 

22 47 u.s.c. § 153(44). 
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wholesale basis to carriers or other providers are not telecommunications services because they are not 
offered "directly to the public"23 has been expressly rejected by the Collll1Ussion in the past, as we explain 
below.24 

12. The definition of"telecommunications services" in the Act does not specify whether those 
services are "retail" or "wholesale," but merely specifies that "telecommunications" be offered for a tee 
"directly to the public, or to such classes of users as to be effectively available directly to the public."25 In 
NARUC II, the D.C. Circuit stated that "[t]his does not mean that the particular services offered must 
practically be available to the entire public; a specialized carrier whose service is of possible use to only a 
:fraction ofthe.population may nonetheless be a common carrier if he holds himself out to serve 
indifferently all potential users."26 Thus, the question at issue in this proceeding is whether the relevant 
wholesale telecommunications "services" are offered "directly to the public, or to such classes of users as 
to be effectively available directly to the public." Indeed, the definition of"telecommunications services" 
long has been held, to include both retail and wholesale services under Commission precedent. In the Non­
Accounting Sqfeguards Order, the Commission concluded that wholesale services are included in the 
definition of"telecommunications service."27 To reach this result, the Commission determined that the term 
"wholesale" in section 2Sl(c)(4) "implicitly recognizes that some telecorinnunications services are 
wholesale services."28 The Non-Accounting Sqfeguards Order went on to find that the legislative history 
of the Act also supports this detennination, as it "indicates that the definition of telecommunications 
services is intended to clarify that telecommunications services are common carrier services, which include 
wholesale services to other carriers" and that "the term 'telecommunications service' was not intended to 
create a retail/wholesale distinction."29 The Commission affinned these conclusions in the Non-Accounting 
Sqfeguards Reconsideration Order where it found "no basis in the statute, legislative history, or FCC 
precedent for finding the reference to 'the public' in the statutory definition to be intended to· exclude 

23 South Carolina Commission Arbitration Order at 7 (stating that "[t]he carrier directly serving the end user 
customer is the only carrier entitled to request interconnection fur the exchange of traffic under Section25 1 (b) of 
the Act."), 11 (concluding that "MCI is not entitled to seek interconnection with the RLECs with respect to the 
service MCI proposed to provide indirectly to TWCIS' end user customers."). 

24 Implementation of the Non-Accounting Safeguards of Sections 271 and 272 of the Communications Act of 1934, 
as Amended, CC Docket No. 96-149, First Report and Order and Further Notice of Proposed Rulemaking, 11 FCC 
Red 21905, 22033, para. 264 (1996) (subsequent history omitted) (Non-Accounting Safeguards Order); see also 
Implementation of the Non-Accounting Safeguards of Sections 27 I and 272 of the Communications Act of 1934, as 
Amrmded, CC Docket No. 96-149, Second Order on Reconsideration, 12 FCC Red 8653, 8670-71, para. 33 (1997) 
(Non-Accounting Safeguards Reconsideration Order); Federal-State Joint Board on Universal Service, CC 
Docket No. 96-45, Report and Order, 12 FCC Red 8776, 9177-8, para. 785 (1997) (Universal Service Order) 
(subsequent history omitted). 

25 47 u.s. c. § 153(46). 

26 National Ass'n of Regulatory Utility Com 'rs v. FCC, 533 F.2d 601,608 (C.A.D.C. 1976) (NARUC II). 

27 Non-Accounting Safeguards Order, 11 FCC Red at 22033, para. 264. 

28 Id See also 47 U.S.C. § 251(c)(4) (requiring incumbent LECs "to offer for resale at wholesale rates any 
telecommunications service that the carrier provides at retail to subscribers who are not telecommunications 
carriers") (emphasis added). 

29 !d. at 22032-33, 22033-34, paras. 263, 265. 
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wholesale telecommunications services."3° Further, in the Universal Service Order, the Commission 
detennined that, while "telecommunications services" are intended to encompass only telecommunications 
provided on a common carrier basis, "common carrier services include services offered to other carriers, 
such as exchange access service, which is offered on a common carrier basis, but is offered primarily to 
other carriers.'131 In Virgin Islands, the D.C. Circuit stressed that the Commission did not rely on a 
wholesale-retail distinction, stating that ''the focus of its analysis is on whether AT&T-881 offered its 
services indiscriminately in a way that made it a common carrier ... and the fact that AT&T-881 could be 
characterized as a wholesaler was never dispositive."32 

13. We further find that our decision today is consistent with and will advance the Commission's 
goals in promoting facilities-based competition as well as broadband deployment Apart from encouraging 
competition for wholesale services in their own right,33 ensuring the protections of section 251 
interconnection is a critical component for the growth of facilities-based local competition. 34 Moreover, as 
the Commission has recognized most recently in the Vo!P 911 Order, VoiP is often accessed over 
broadband facilities, and there is a nexus between the availability of VoiP services and the goals of section 
706 of the Act. 3s Furthermore,· as the Petition and ~orne commenters note, in that order the Commission 
expressly contemplated that VoiP providers would obtain access to and interconnection with the P81N 
through competitive carriers. 36 Therefore, we also rely on section 706 as a basis for our detennination 
today that affirming the rights of wholesale carriers to interconnect for the purpose of exchanging traffic 
with VoiP providers will spur the development of broadband infrastructure. 37 We further conclude that 
such wholesale competition and its facilitation of the introduction ofnew technology holds particular 

30 Non-Accounting Sqfeguards Reconsideration, 12 FCC Red at 8670-71, para. 33. 

31 Universal Service Order, 12 FCC Red at 9177-8, para. 785. 

32 Vtrgin1slands Tel. Co. v. FCC, 198 F.3d 921, 930 (D.C. Cir. 1999) (Virgin Islands). 

33 As ex:plained above, see supra para. l, we affirm today the rights of all wholesale carriers to interconnect when 
providing service to other providers, and therefore we reject the notion that we must dismiss the Petition in part 
with respect to the Nebraska Commission's decision because the Nebraska Commission Arbitration Order did not 
discuss Sprint's provision of service to VoiP providers. See Letter from Thomas J. Moorman and Paul M; Schudel, 
Counsel to SENTCO, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 06~55 (filed Feb. 12, 2007). 

34 E.g., Advance-Newhouse Comments at 3 (facilities-based residential competition); Verizon Comments at 3 
(wholesale service and local competition). 

35 IP-Enabled Services, WC Do.cket No. 04-36; E911 Requirements for IP-Enabled Service Providers, WC Docket 
No. 05-196, First Report and Order and Notice of Proposed Rulemaking, 20 FCC Red 10245, 10264, para. 31 
(2005)(Vo!P 911 Order) (citing 47 U.S. C. § 157 nt). Section 706 directs the Commission (and state commissions 
with jurisdiction over telecommunications services) to encourage the deplo;Yment of advanced telecommunications 
capability to all Americans by using measures that "promote competition in the local telecomml.\llications market" 
and removing ''barriers to infrastructure investment." !d. 

36 See Petition at 21 (citing Vo!P 911 Order, 20 FCC Red at 10267, para.38); see also, e.g., VON Coalition 
Comments at 3. 

37 Verizon Comments at 6 ("Simply put, just as the availability ofVoiP drives both providers to deploy and end· 
user customers to purchase broadband services, state commission decisions that effectively prevent consumers from 
using their broadband connection for VoiP telephony discourage the deployment and use of broadband."), 
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promise for consumers in rural areas.38 

14. In making this clarification, we emphasize that the rights of telecommunications carriers to 
section 251 interconnection are limited to those carriers that, at a minimum, do in fact provide 
telecommunications services to their customers, either on a wholesale or retail basis.39 We do not address 
or express any opinion on any state commission's eVidentiary assessment of the facts before it in an 
arbitration or other proceeding r-egarding whether a carrier offers a telecommunications service. However, 
we make clear that the rights of telecommunications carriers under sections 251 (a) and (b) apply 
regardless of whether the telecommunications services are wholesale or retail, and a state decision to the 
contrary is inconsistent with the Act and Commission precedent 40 

B. The Section 251 (a} and (b) Rights of a Wholesale Telecommunications Carrier Do · 
Not Depend on the Regulatory Classification of the Retail Service Offered to the End 
User 

15. As explained above, a provider of wholesale telecommunications service is a 
telecommunications carrier and is entitled to interconnection under section 251 of the Act The regulatory 
classification of the service provided to the ultimate end user has no bearing on the wholesale provider's 
rights as a telecommunications carrier to interconnect under section 251. As such, we clarify that the 
statutory classification of a third-party provider's VoiP service as an information service or a 
telecommunications service is irrelevant to the issue of whether a wholesale provider of telecommunications 
may seek interconnection under section 25l(a) and (b). Thus, we need not, and do not, reach here the 

38 E.g., GCI Reply Comments at 4 ("offerings like those ofTWC are especially valuable to rural consumers"); 
Sprint Nextel Comments at 4 n.6 ("Wholesale carrier services are particularly important to smaller cable operators, 
which often serve low density areas and lack the resources, scale or desire to enter the telephony market alone."); 
VON Coalition Comments at 3. See also, Letter from Vonya B. McCann, Vice President- Government Affairs, 
Sprint Nextel, to Marlene H. Dortch, FCC, WC Docket No. 06-55 at,2 (filed Jan. 30, 2007) (''These services enable 
even small cable providers to expand their service offerings - fuster imd at lower cost- and thus prdmote 
investment in areas previously under-served and lacking choices for consumers."). 

39 For example, under the Commission's existing rules, "[a] telecommunications carrier that has interconnected or 
gained access under section[] 25l(a) ... of the Act, may offer information services through the same arrangement, 
so long as it is offering telecommunications services through the same arrangement as well." 47 C.F.R. § 
51.100(b) (emphasis added). Thus, the fact that a telecommunications carrier is also providing a non­
telecommunications service is not dispositive of its rights. 

40 See South Carolina Commission RLEC Arbitration Order at 14 (limiting the definition of end user to subscn'ber 
of telephone exchange service); Nebraska Commission Arbitration Order at 9, paras. 25-26 (reasoning that the 
exclusion of exchange access in the Commission's reciprocal compensation rules indicates that TWC's offering of 
exchange access is not offered to the general public). Although the Nebraska Commission's order expressly raised 
the issue of Sprint's entitlement to reciprocal compensation pursuant to section 25l(b)(5), commenters contend 
that the Nebraska Commission's decision properly is interpreted to affect section 25l(a) and (b) rights more 
broadly. See AT&T Comments at 1-2. We do not address commenters' requests for classification of other specific 
service offerings or traffic arrangements. See, e.g., Neutral Tandem Comments (seeking a declaration of section 
251 rights to provide tandem switching and transit services). 
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issues raised in the IP-Enabled Services docket, including the statutory classification ofVoiP services.41 

We thus reject the arguments that the regulatory status ofVoiP is the underlying issue in this matter or that 
Commission action on this Petition will prejudge issues raised in theiP-Enablt;d Services docket. 42 We 
also make clear that we do not address any entitlement of a retail service provider to serve end users 
through such a wholesale arrangement, nor, contrary to the views of some commenters, do we read the 
Petition to seek such rights.43 Rather, .in issuing this decision, we reiterate that we only find that a carrier is 
entitled to interconnect with another carrier pursuant to sections 25l(a) and (b) in order to provide 
wholesale telecommunications service. 

16. Finally, we emphasize that our ruling today is limited to telecommunications carriers that 
provide wholesale telecommunications service and that seek interconnection in their own right for the 
purpose of transmitting traffic to or from another service provider. To address concerns by commenters 

41 In the IP-Enabled Servtces NPRM, the Commission sought comment on whether VoiP should be classified as a 
telecommunications service or an information service. See iP-Enabled Services NPRM, WC Docket No. 04-36, 
Notice of Proposed Rulemaking, 19 FCC Red 4863 (2004} (IP-Enabled Services NPRM). 

42 HTC/PBT Comments at 3 (referring to the ongoing IP-Enabled Services proceeding, "[t]his Commission should 
not fall prey to pressure from parties to issue piecemeal orders."); IIT A et al. Comments at 8 ("[t]he Commission 
should accordingly declare either that TWC is a telecommunications carrier itself, or is subject to the same 
in'tercarrier compensation, universal service and other requirements imposed on similarly situated carriers"); JSI 
Comments at 7 ("While the treatment ofinteroonnected VoiP service providers remains unclear, Time Warner 
seeks to have the Commission make declarations that would greatly favor VoiP service providers by granting them 
certain rights without attendant obligations."); Pennsylvania Commission Comments at 5 (suggesting that the 
Commission "consider resolving complex policy matters in more generic proceeding such at the IP-Enabled 
Services and Intercarrier Compensation rulemaklngs, as opposed to limited decisions in case-specific pleadings"); 
Qwest Comments; NTCA Reply Comments at 4-5; SDTA Comments at 4; TCA Comments at 5-7; WT A 
Comments at 3. See also, Letter from Joshua Seidemann, Independent Telephone and Telecommunications 
Alliance, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 06-55, Attach at 6 (filed Dec. 14, 2006) {ITT A 
Ex Parte); Letter from Keith Oliver, Vice President-· Finance, Home Telephone Company, oil behalf of South 
Carolina Telephone Coalition, to Marlene H. Dortch, Secretary, FCC, WC Docket No. 06-55, Attach. at 8 (filed 
Jan, 30, 2007) (SCTC Ex Parte). · 

43 See, e.g., JSI Comments at 12 ("Time Warner is seeking to claim specific rights without accepting attendant 
obligations."); ITTA Comments at 12 {"In other words, entities that seek the benefits of carrier-type 
interconnection, including for example, the right to obtain numbering resources and number portability, should be 
subject to the same obligations as the traditional carriers with whom they compete."); Western Alliance at 3, 6 
("TWC is not entitled to any CLEC rights under Section 251 and 252 as long as it elects to reject its former CLEC 
status and characterize itself instead as a non-regulated information service provider."). Furthermore, and contrary 
to the position put forth in the South Carolina Commission Arbitration Order and the assertions of some 
commenters, we do not read the Act or have any policy reason to impose a requirement that telecommunications 
carriers seeking to interconnect must have obligations or business models parallel to those of the party receiving 
the interconnection request. See South Carolina Commission Arbitration Order at 9 (stating that "obligations 
imposed by Section 251(b) ... relate to parallel obligations between two competing telecommunications carriers"); 
SCTC Comments at 8 (arguing that "the obligations imposed by Section 251(b) .• , relate to parallel obligations 
between two competing telecommunications carriers within a common local calling area,"). See also Letter from 
Gerard J. DuffY, Counsel for Western Telecommunications Alliance, to Marlene H. Dortch, Secretary, FCC, WC 
Docket No. 06-55 at 6 (filed Feb. 6, 2007) (stating that the "Sprint-Time Warner Model Unfairly Tilts Competitive 
Playing Field" and that Time Warner is not subject to the Title II and consumer protection standards ofinctimbent 
LECS), 
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about which parties are eligible to assert these rights,44 we make clear that the scope of our declaratory 
ruling is limited to wholesale carriers that are acting as telecommunications carrier for purposes of their 
interconnection request. In affirming the rights of wholesale carriers, we also make clear that today' s 
decision in no way diminishes the ongoing obligations of these wholesalers as telecommunications carriers, 
including compliance with any technical requirements imposed by this Commission or a state commission. ~ 5 

In addition, we agree that it is· most consistent with Commission policy that where a LEC wins back a 
custpmer from a VoiP provider, the number should be ported to the LEC that wins the customer at the 
customer's request,46 and therefore we make such a requirement an explicit condition to the section 251 
rights provided herein. 47 Other concerns about porting will be addressed in the IF-Enabled Services 
proceeding. 48 

C. Other Issues Raised by Commenters 

17. Certain commenters ask us to reach other issues, including the application of section 
25l(b)(5)49 and the classification ofVoiP services. 5° We do not :find it appropriate or necessary here to 
resolve the complex issues surrounding the interpreta~on of Title Ilmore generally or the subsections of 
section 251 more specifically that the Commission is currently addressing elsewhere on more 

44 See, e.g., JSI Comments at 4 ("MCI's role as an intermediary is to be largely hands-off and remote."); SCTC 
Comments at 11-14 (asserting that "MCI merely proposed to act as an intermediary- a 'connection'- between two 
facilities-based carriers- the RLEC and Time Warner," and that "Time Warner is seeking ... to make an 'end 
run' around the important federal state proceedings and powers"); Western Alliance at 3 ("What TWC is asking 
herein is for MCI and Sprint to be authorized to use the Section 252 procedures and to negotiate Section 251(b) 
and/or Section 252(c) interconnection agreements in TWC's behalf. , , ."). Although the Petition does refer in 
passing to MCI and Sprint acting "on behalf of" TWC, the focus of the Petition and even the underlying state 
commission decisions concern the rights of those carriers as wholesale telecommunications service providers, and 
we therefore do n!)t reach the question of the rights of an agent of a VorP service provider. See Petition at 12, 23; 
South Dakota Comments at 6. See also, Black's Law Dictionary (81

h ed, 2004) (defining agent as "[o]ne . 
authorized to act for or in place cif another" or "representative"). 

45 See, e.g., SCTC Ex Parte, Attach. at 9 (asserting that each wholesale provider should be "technically responsible 
for the traffic it delivers to an ILEC."). 

46 See, e.g., id., Attach, at 10 (seeking protection for "consumers that want to port numbers away from 3rd party 
service providers Who do not have these porting responsibilities."); JSI Comments at 12-14 ("Time Warner is 
seeking to create a one-way approach to porting and the Commission should reject the Petition."). Because our 
number portability rules apply to all local exchange carriers, customers effectively are able to port numbers to VoiP 
providers today by virtue of their relationship with a wholesale local exchange carrier. 47 C.F.R. § 52.23. 

47 We note that Verizon already makes such a commitment under Its agreements with Time Warner Cable. See 
Verizon Reply Comments at 11-12. 

48 See IP-EnabledServices NPRM, 19 FCCRcd at 4911-12, para. 73. 

49 See, e.g., Neutral Tandem Comments at I, 5, 7 (seeking Commission protection against incumbent LEC and 
state restrictions on resale and tandem competition, and for the establishment of the right of third-party providers 
to be defined as "users" under interconnection agreements). 

50 See, e.g., Qwest Comments at 6 (''The Nebraska position is obviously dependent on how the Commission 
ultimately classifies VoiP service."). 
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comprehensive records. 51 For example, the question concerning the proper statutory classificationofVoiP 
remains pending in the IP-Enabled Services docket 52 Moreover, in this declaratory ruling proceeding we 
do not find it appropriate to revisit any state commission's evidentiary assessment of whether an entity 
demonstrated that it held itself out to the public sufficiently to be deemed a common carrier under well­
established case law. In the particular wholesale/retail provider relationship described by Time Warner in 
the instant petition, the wholesale telecommunications carriers have assumed responsibility for 
compensating the incumbent LEC for the termination of traffic under a section 251 arrangement between 
those two parties. We make such an arrangement an explicit condition to the section 251 rights provided 
herein. 53 We do not, however, prejudge the Commission's d~termination of what compensation is 
appropriate, or any other issues pending in the Interaarrier Compensation docket. 

D. Procedural Issues 

18. Jurisdiction. We reject SENTCO's contention that the Commission lacks jurisdiction over 
TWC' s Petition because it is a request for preemption of state decisions on issues assigned by statute 
specifically to states for review.54 TWC filed its petition as a request for declaratory' ruling requesting 
clarification of the interpretation of the 1996 Act pursuant to section 1.2 of the Commission's rules. 55 As 
such, the Commission's authority over particular state decisions is not at issue here. And in any event, the 

. Act establishes- and courts have confirmed- the primacy of federal authority with regard to several of the · 
local competition provisions in the 1996 Act. First, section 201(b) authorizes the Commission to 
"prescribe such rules and regulations as may be necessary in the public interest to carry out the provisions 
of the Act."56 As the Supreme Court has noted, this provision "explicitly gives the FCC jurisdiction to 
inake rules governing matters to which the 1996 Act applies" - including issues addressed by section 251.57 

Second, except in limited cases, the Commission's authority with regard to the issues oflocal competition 

51 See, e.g., Developing a Unified Intercarrier Compensation Regime, Further Notice of Proposed Rulemaking, 
CC Docket No. 01-92, 20 FCC Red. 4685 (2005). 

52 IP-Enabled Services, 20 FCC Red at 10245. Similarly, we disagree with the assertions that it is necessary to 
complete the proceedings pending in the lP-enabled services, intercarrier compensation, and universal service 
dockets in order to take action on or instead of taking action on this Petition. See, e.g., NTCA Reply Comments 
at 5-6. 

53 See, e.g., Verizon Comments at 2 (stating that one of the wholesale services it provides to Time Warner 
Cable is "administration, payment, and collection ofintercarrier compensation"); Sprint Nextel Comments 
at 5 (offering to provide for its wholesale customers "intercarrier compensation, including exchange access 
and reciprocal compensation"); 

54 SENTCO Comments at B. 
55 47 C.F.R. § 1.2. 

56 47 u.s.c. § 20l(b). 

57 Bel/South Telecommunications, Inc. Request for Declaratory Ruling that State Commissions May Not Regulate 
Broadband Internet Access Services by Requiring Bel/South to Provide Wholesale or Retail Broadband Services to 
Competitive LEC UNE Voice Customers, WC Docket No. 03-251, Memorandum Opinion and Order and Notice of 
Inquiry, 20 FCC Red 6830, 6841, para. 22 (2005) (Bel!South DSL Order) (quoting AT&T Corp. v. Iowa Utils. Bd., 
525 U.S. 366, 380 (1999) (emphasis in original)). 
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specified in section 251 supersede state jurisdiction over these matters.58 In the Supreme Court's words, 
"the question ... is not whether the Federal Government has taken the regulation oflocal 
telecommunications competition away from the States. With regard to the matters addressed by the 1996 
Act, it unquestionably has."59 In clarifying existing statutory requirements under the Act as interpreted by 
the Commission, however, the Commission's decision may affect state decisions if state commissions have 
differing interpretations of the statute. 

19. Notice. We disagree with the assertion that the Petition should be dismissed because TWC did 
not serve the Petition on the Nebraska Commission. 60 We do not read the Petition for Declaratory Ruling 
as a request for preemption of a particular order that would trigger this requirement In its Petition, TWC 
requests that the Commission make a statement clarifying the conflicting interpretations among the states 
concerning wholesale carriers' rights under sections 25l(a) and (b). Although TWC specifically describes 
the decisions of the Nebraska Commission and South Carolina Commission in its argument, this Petition 
for Declaratory Rul.ing does not request state preemption and we do. not make any determination about 
whether to preempt any specific state decisions. As such, there is no notice requirement at issue. 

IV. ORDERING CLAUSES 

20. Accordingly, IT IS ORDERED, pursuant to sections I, 3, 4, 201-205,251, and252 ofthe 
Communications Act, as amended, 47 U.S.C. §§ 151, 153, 154, 201-205, 251, and 252, and authority 
delegated under sections 0.91 and 0.291 of the Commission's rules, 47 C.P.R. §§ 0.91 and 0.291, that the 
petition for declaratory ruling filed by Time Warner Cable in WC Docket No. 06-55 IS GRANTED to the 
extent described by this Order. 

58 The Act, for example, expressly assigns to the states the authority to arbitrate interconnection disputes between 
carriers and incumbent LECs and, subject to the general framework set forth by the Commission, to establish 
appropriate rates for competitive c!llriers' use of unbundled network elements. See generally 47 U.S.C. § 252. 

59 AT&T Corp. v. Iowa Utils. Bd., 525 U.S. 366, 379 n.6 (1999). See also Southwestern Bell Tel. Co. v. Connect 
Communications Corp., 225 F.3d 942, 946-47 (8th Cir. 2000) ("The new regime for regulating competition in this 
industry is federal in nature .. , and while Co·ngress has chosen to retain a significant role for the state 
commissions, the scope of that role is measured by federal, not state law."); Pacific Bell v. Pac-West Telecomm, 
Inc., 325 F.3d 1114, 1127 (9th Cir. 2003) ("[T)he Act limited state commissions' authority to regulate local 
telecommunications competition.") (emphasis in original); MCI Telecom Corp. v. Illinois Bell, 222 F.3d 323, 342-
43 (7th Cir. 2000) (stating, "with the 1996 Telecommunications Act ... Congress did take over some aspects of 
the telecommunications industry," and "Congress, exercising its authority to regulate commerce has precluded all 
other regulation except on its terms"), Moreover, as the D.C. Circuit has held, the Commission is entitled to 
Chevron deference when applying the definition of"telecommimications carrier" in the context of a wholesale 
service provider. Virgin Islands, 198 F.3d at 926 (citing Chevron U.SA. Inc. v. Natural Resources Council, Inc., 
467 u.s. 837, 843 (1984)). 

60 Nebraska Commission Comments at 7-8. The Nebraska Commission argues that the Petition effectively seeks to 
preempt state or local regulatory authority. As such, pursuant to Note 1 in section 1.1206(a) of the Commission's 
rules, the Nebraska Commission asserts that TWC is required to serve the original petition on the state "the actions 
of which are specifically cited as a basis for requesting preemption." 47 C.P.R. § 1.1206(a) NoTE 1 TO 
PARAGRAPH. 
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21. IT IS FURTHER ORDERED, pursuant to section 1.103(a) of the Commission's rules, 47 
C.P.R. § 1.103(a), that this Memorandum Opinion and Order SHALL BE EFFECTIVE upon release. 

FEDERAL COMJvfUNICATIONS C01\1Iv1ISSION 

Thomas J. Navin 
Chief, Wireline Competition Bureau 
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LIST OF COMMENTERS 

WC Docket No. 06-55 

Commenter Abbreviation 

Advance-N ewhouse Communications Advance-Newhouse 
Alpheus Communications, L.P. Alpheus et a/. 
P AETEC Communications, Inc. 
U.S. TeleJ:>acific Corp. D/B/A Telepacific Communications 
AT&T Inc. AT&T 
Bridgecom International, Inc. Bridgecorn et a/. 
Broadview Networks, Inc. 
CTC Communications Corp. 
NuVox Communications 
Xspedius Communications LLC 
COMPTEL 
Broadwing Communications, LLC Broadwing eta/. 
Fibertec.h Networks, LLC 
Integra Telecom, Inc. 
Lightyear Communications, Inc. 
McLeodUSA Telecommunications Services, Inc. 
Mpower Communications Corp. 
Norlight Tel~communications, Inc. 
Pac-West Telecomm, Inc. 
Corn cast Corporation . Comcast 
Global Crossing North America, Inc. Global Crossing 
Home Telephone Company, Inc. HTC/BPT 
BPTLinc. 
Independent Telephone and Telecommunications Alliance ITTA eta/. 
National Exchange Carrier Association, Inc. 
National Telecommunications Cooperative Association 
The Organization for the Promotion and Advancement of Small 

Telecommunications Companies 
Iowa RLEC Group IowaRLEC 
Iowa Utilities Board IUB 
John Staurulakis, Inc. JSI 
Level 3 Communications, LLC Level3 
National Cable & Telecommunications Association NCTA 
Nebraska Public Service Commission Nebraska Commission 
Neutral Tandem, Inc. Neutral Tandem 
Pennsylvania Public Utility Commission Pennsylvania Commission 
Pine Tree Networks PTN 
Qwest Comnnmications International Inc. . Qwest 
South Carolina Cable Television Association SCCTA 
South Carolina Telephone Coalition sere 
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South Dakota Telecommunications Association SDTAetal. 
Townes Telecommunications, Inc. 
ITS Telecommunications Systems, Inc. 
Public Service Telephone Company 
Smart City Telecom 
South Slope Cooperative Telephone Co., Inc. 
Yadkin Valley Telephone Membership Corporation 
Southeast Nebraska Telephone Company SENT CO 
The Independent Telephone Companies 
Sprint Nextel Corporation Sorint Nextel 
TCA, Inc. TCA 
Time Warner Cable TWC 
Verizon Verizon 
Voice On The Net (VON) Coalition VON 
Western Telecommunications Alliance WT.A 

LIST OF REPLY COM:MENTERS 

we Docket No. 06-s·s 

Commenter Abbreviation 

Advance-Newhouse Communications Advance-Newhouse 
Berkelev Cable TV and PBT Cable Services Berkelev and PBT 
Bridgecom International, Inc. Bridgecom eta!. 
Broadview Networks, Inc. 
CTC Communications Corp. 
NuVox Communications 
Xspedius Cominunications LLC 
COMPTEL 
Broadwing Communications, LLC Broadwing et a!. . 
Fibertech Networks, LLC 
Integra Telecom, Inc. 
Ligbtyear Communications, Inc. 
McLeodUSA Telecommunications Services, Inc. 
Mpower Communications Corp. 
Norlight Telecommunications, Inc. 
Pac-West Telecomm, Inc. 
Earthlink, Inc. Earthlink 
General Communication, Inc. GCI 
Home Telephone Company, Inc. and PBT Inc. HTC/PBT 
John Staurulakis, Iric. JSI 
Level 3 Communications, LLC Level3 
Midcontinent Communications Midcontinent 
National Cable & Telecommunications Association NCTA 
National Telecommunications Cooperative Association NTCA 
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Nebraska Public Service Commission Nebraska Commission 
Neutral Tandem, Inc. Neutral Tandem 
Rock Hill Telephone Company d/b/a Comporium Comporium 
Lancaster Telephone Company d/b/a Comporium Communications 
Fort Mill Telephone Company d/b/a Comoorium Communications 
South Carolina Cable Television Association SCCTA 
South Carolina Telephone Coalition SCTC 
Southeast Nebraska Telephone Company · SENTCO 
The Independent Telephone Companies 
Southern Communications Service, Inc. d/b/a SouthemLINC Wireless SouthemLINC Wireless 
Sprint Nextel Corporation Smint Nextel 
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T -Mobile USA Inc. T-Mobile 
United States Telecom Association USTA 
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NORTH CAROLINA COPY RURAL ELECTRIFICATION AUTHORITY 
RALEIGH 

BEFORE THE NORTH CAROLINA RURAL ELECTRIFICATION AUTHORITY 

In the Matter of 

Petition ofTime Warner Cable Infonnation 
Services (No1ih Carolina), LLC for Arbitration· 
Pursuant to Section 252(b) ofthe Communications 
Act of 1934, as Amended, to Establish 
Interconnection Agreements with Atlantic, Randolph 
And Star Telephone Membership Corporations 

AND 

Petition of Time Wamer Cable Information 
Services (North Carolina), LLC to Tenninate 
Atlantic, Randolph and Star Telephone Membership 
Corporations' Rural Telephone Company 
Exemption Pursuant to Section 25l(f)(l) ofthe 
Conm1unications Act of 1934, as Amended 

) 
) 
) Docket No .. TMC 1, Sub 1 
) Docket No. TMC 3, Sub f . 
) Docket No. TMC 5, Sub I 
) 
) 
) 
) 
) 
) 
) Docket No. TMC 1, Sub 1 
) Docket No. TMC 3, Sub 1 
) Docket No. TMC 5, Sub 1 
) 

ORDER DENYING REQUEST FOR RECONSIDERATIOJ.':i 

BACKGROUND 

1. On July 19, 2006, the North Carolina Rural Electrification Authority (Authority) 
issued an Order consolidating and dismissing Time Warner Cable Information. 
Services' (North Carolina), hereinafter referred to as TWCIS (NC) petitions in the 
above~referenced dockets. 

2. On December 17, 2007, the Authority received a letter from TWCIS requesting 
the Authority to reconsider its July 19, 2006, Order dismissing TWCIS (NC)'s 
petiti OilS. 

3; On January 28,2008 1 :t\.tlantic, Rand.olph and Star Telephone Membership 
Corporations filed a respo11se to TWCIS (NC)'s Jetter of December 17, 2007. 

4. On March 10, 2008, TWCIS (NC) filed a reply to the response filed by Atlantic, 
Randolph and Star Telephone Membership 'Corporations. 



DISCUSSION 

1. TWCIS (NC)'s letter of December-17, 2007, was filed as a request for the 
, .. 

,-. 
Autliority to reconsider its july 19, 2006, Order in the above-referenced dockets, It 

:;, 

is tmclear from TWCIS (NC)'s letter under what procedural basis this request was 
filed. 

2. Arbitrations like the ones filed under the above-referenced dockets are govemed 
by the Telecommunications Act of 1996, 47 USCS § 252, et seq. The 
Telecommunications Act does not include reconsideration as a remedy for 
aggrieved parties, Further, a request for reconsideration is not necessat-y for 

.review of the Authotity's decision. 47 USCS § 252(e)(6) provi~es: 

In any case in which a State commission makes a detennination 
under this section, any party aggrieved by such detennination may 
bring an action in an approprinte Federal district court to detem1ine 
whether the agreement or statement meets the' requirements of 
section 251 of this title and this section. 

3. To the extent that TWCIS (NC) contends that its request was filed pursuant to 
Rule 59 of the Rules of Civil Procedure regarding new trials and amendments of 
judgments, the request was untimely filed. Rule 59 provides that any motion filed 
pursuant to Rule 59 must be filed not later than 10 days after entry of the 
judgment. The judgment in question was entered on July 19,.2006. The request for - reconsideration was filed December 17, 2007, more than 10 days after entry of :.· 

judgment. . .,~,· 

4. To the extent that TWClS (NC) contends that its request was filed pursuant to 
Rule 60 of the Rules of Civi I Procedure ,regarding relief from judgment or order, 
the letter was again untimely filed. Rule 60 provides that any motion filed 
pursuant to Rule 60 shall be made within a reasonable time. The order in question 
was entered on July 19, 2006. The request for reconsideration was filed on 
December 17, 2007. TWCIS (NC) bases its request for reconsideration upon a 
Federal Communications Commission (FCC) Order filed on March 1, 2007. 

5. The request for reconsideration was filed 17 months after the order in question 
was entered and some9 mo11fhs after the FCC Order upon which TWCIS (NC) 
bases its request for reconsideration. As such, the Authority finds that the requ.est 
for reconsideration was not filed within a reasonable time, 

CONCLUSION 

1. Based on the foregoing discussion, the Authority finds that it is unnecessary to 
rule on TWCIS (NC) 's request for reconsideration as such request is not provided 
for in the Telecommunications Act of 1996. 

·--··-·· ·------



,f#'' ... 

2. The Authority further finds.that to the extent that TWClS (NC)'s request for 
reconsideration was contended to have been filed ·pursuant to either Rule 59 or 60 
of the Rules of Civil Procedure that such filing was untimely as to both Rules. 

NOW, THEREFORE, based on the foregoing, and having c'onsidered all filings provided by all 
· pruiies in the above-referenced dockets, and after due· deliberation, the Authority rules as follows: 

TWCIS (NC)'s request for reconsideration of the Authority's July 19, 2006, Order dismissing 
TWCIS (NC)'s petitions in the above-referenced dockets is denied. 

ISSUED BY ORDER OF THE AUTHORJTY. 

This the 24 dayofMarch, 2008. 

NORTH CAROLINA RURAL ELECTRIFICATION AUTHORJTY 

By:-~---=-· . ~· rj____;Jt1T____;Q_~ __ .. -
~Scott Poole 
Administnitor 
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NORTH CAROLINA 
RURAL ELECTRIFICATION AUTHORITY 

RALEIGH 

DOCKET NO. TMC 5, Sub 1 

.BEFORE THE NORTH CAROLINA RURAL ELECTRIFICATION AUTHORITY . 

In the Matter of 
Petition of Time Warner Cable Information 
Services (North Carolina), LLC for Arbitration 
Pursuant to Section 252(b) of the Communications 
Act of 1934, as Amended, to Establish an 
Interconnection Agreement with 
Star Telephone Membership Corporation 

AND 

Petition of Time Warner Cable Information 
Services (North Carolina), LLC to Terminate 
Star Telephone Membership 
Corporation's Rural Telephone Company 
Exemption Pursuant to Section 251(t)(1) of the 
Communications Act of 1934, as Amended 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PROCEDURAL HISTORY 

ORDER 

1. In October 2005, Time Warner Cable Information Services (North 
Carolina) (hereinafter "TVVCIS (NC)") submitted written requests· for 
interconnection to Atlantic Telephone Membership Corporation, 
(hereinafter "Atlantic TMC") Randolph Telephone Membership Corporation 
(hereinafter "Randolph TMC") and Star Telephone Membership 
Corporation (hereinafter "Star TMC") (together "the TMCs"). TWCIS (NC) 
did not copy the Authority with those written requests. 

2. On March 14, 2006, 1WCIS (NC) filed Petitions with the Authority for 
Arbitration with the TMCs and Conditional Petitions for Termination of 
Rural Exemption and Requests for Consolidation with Petition for 
Arbitration. These Petitions were docketed as follows: the Petitions 
involving Atlantic TMC were Docket No. TMC-1, Sub 1, the Petitions 
involving Randolph TMC were Docket No. TMC-3, Sub 1, and the 
Petitions involving Star TMC were Docket No. TMC-5, Sub 1. 

3. On April 10, 2006, the TMCs filed Motions to Dismiss TWCIS (NC)'s 
Petitions for Arbitration, Responses to TWCIS (NC)'s Petitions for 
Arbitration and Responses to TVVCIS (NC)'s Conditional Petitions for 



Termination of Rural Exemption and Request for Consolidation with 
Petition for Arbitration. Randolph Telephone Membership Corporation 
also filed a Motion to Dismiss TWCIS (NC)'s Conditional Petition for 
Termination of Rural Exemption. 

4. On May 1 and 4, 2006, TWCIS (NC) filed Opposition to the TMCs' Motions 
to Dismiss with attachments. On May 16, 2006; the TMCs ~led Responses 
to TWCIS (NC)'s Opposition to the Motions to Dismiss. On May 22, 2006, 
TWCIS (NC) filed responses to the TMCs' May 16, 2006 filings. 

5. On July 19, 2006, the Authority issued an Order consolidating and 
dismissing 1WCIS (NC)'s petitions In the Dockets TMC-1, Sub 1; TMC-3, 
Sub 1; and TMC-5, Sub 1. On December 17, 2007, the Authority received 
a letter from TWCIS (NC) requesting the Authority to reconsider its July 
19, 2006 Order dismissing TWCIS (NC)'s petitions. On January 28, 2008, 
the TMCs filed responses to TWCIS (NC)'s letter of December. 17, 2007. 
On March 10, 2008, TWCIS (NC) filed a reply to the responses filed by the 
TMCs. On March 24, 2008, the Authority Issued an Order denying TWCIS 
(NC)'s request for reconsideration. 

6. On May 2, 2008, TWCIS (NC) appealed both the July 19, 2006, and the 
March 24, 2008, orders to the United States District Court for the Eastern 
District of North Carolina, Western Division. 

7. On September 11, 2009, the Honorable James C. Dever, Ill heard· oral 
argument on pending motions including each party's motions for summary 
judgment. 

8. On September 23, 2009, Judge Dever issued an Order vacating the July 
19, 2006, and the March 24, 2008, orders issued by the Authority. Judge 
Dever's order remanded the case to the Authority for further proceedings 
consistent with his order. (TWCIS (NC) v. Duncan, et at., EDNC File No. 

· 5:08-CV-202(D)) 

9. On December 7, 2009, the Authority issued an Order Requesting 
Comments requesting· the parties to· file comments regarding the 
procedural posture of the dockets as well as what issues should be 
addressed on remand. 

1 0. On January 6, 2010, the parties filed their comments. 

11. On January 22, 2009, TWCJS (NC) filed Reply Comments. 

i· 



DISCUSSION 

1. Atlantic Telephone Membership Corporation (hereinafter "Atlantic TMC") 
· · stated In its Comments flied on January 6, 2010, that It had negotiated an 

ln~erconnection Agreement with Sprint Communications. Company, LP 
(hereinafter "Sprint") that was approved by the Authority on June 5, 2009. 
Atlantic stated that TWCIS (NC) had elected to adopt the Sprint-Atlantic TMC 
Interconnection Agreement. Therefore, no further proceedings as to it are 
necessary In the above-referenced dockets. 

2. Pursuant to the Authority's Order of December 7, 2009, TWCIS (NC) filed 
comments on January 6, 2010. TWIGS (NC) stated that on January ·4, 2010, 
it filed an Agreement of Adoption between TWCIS (NC) and Atlantic TMC with 
the Authority for approval. TWCIS (NC) stated that in light of Atlantic TMC's 
entry Into the Agreement of Adoption permitting TWCIS (NC) to interconnect 
and exchange traffic with Atlantic TMC pursuant to the terms of the Sprint 
Interconnection agreement, TWICS (NC) will consent to the dismissal of 
Atlantic TMC from this proceeding as of the approval by the Authority of the 
Interconnection Agreement referenced in the Agreement of Adoption. 

3. TWCIS (NC) also requested that the Authority immediately set these 
proceedings for arbitration because with the Authority's dispositive orders 
vacated, TWCIS (NC}'s Arbitration Petitions and Conditional Petitions remain 
pending. 

4. Star Telephone Membership Corporation (hereinafter "Star TMC") filed 
comments on January 6, 2010. In its comments, Star TMC requested that the 
Authority hold further proceedings in abeyance pending a final ruling by the 
Authority in Docket TMC.:·5, Sub-2 in which Star TMC Is a party. 

. . 
5. Star TMC further stated that if the Authority moves forward on the TWCIS 

(NC) request, the Authority should issue an order in Docket TMC-5, Sub 1 
that is effectively identical to the Authority's May 20, 2009, Order issued in 
Docket No. TMC-5, Sub 2. 

6. TWCIS (NC)'s Reply Comments contended that termination of the TMCs' 
Rural Exemption was not necessary' to proceed with TWCIS (NC)'s Arbitration 
Petitions. However, TWCIS (NC) stated that if the Authority decided It must 
determine if the TMCs' rural exemption should be terminated, then lWCIS 
(NC} requested the proceeding be consolidated. TWCIS (NC) also requested 
that the Authority not hold its petition with respect to Star TMC in abeyance. 

DECISION 

On January 25, 2010, the above-referenced filings came before the Authority for 
consideration. Authority members in attendance were L. Calvin Duncan, Chairman, 



Joseph G. Justice; Vice-Chairman, Edith C. Cox, Buddy G. Creed, and J. Ronnie 
Alderman. J. Ronnie Alderman recused himself from deciding on the proceeding in 
which Star TMC was a party, Docket No. TMC-5, Sub 1. 

1. Because Atlantic TMC and TWCIS (NC) have entered an Agreement of Adoption 
that adopted an Interconnection Agreement between Atlantic TMC and Sprint 
Communication Company L.P. purs·uant to Section 252(i) of the Communications 
Ac,t of 1934, as amended (47 U.S.C. § 25(i}), the Authority issued an Order in 
Docket No. TMC-1, Sub 1 Dismissing Atlantic from further proceedings and 
dismissed TWCIS (NC)'s Petition to Establish an Interconnection Agreement and 
Petition to Terminate Atlantic TMC's Exemption pursuant to Section 251(f)0) of 
the Communications Act of 1934, as amended .. 

2. The Authority denies Star TMC's request to hold the proceedings as to it in 
abeyance pending a final decision in Docket No. TMC-5, S~b 1. 

3. In the interest of fairness as the evidence in the record Will be different for each 
TMC and may involve information confidential to each· TMC, proceedings 
between TWCIS (NC) and Star, Docket No. TMC-5, Sub 1, will proceed 
separately from the proceedings between TWCIS (NC) and Randolph TMC, 
Docket No. TMC-3, Sub 1. 

· 4. TWCIS (NC's) Petition for Arbitration and Conditional Petition to lift Star TMC's 
rural exemption are deemed a bona fide request for interconnection and notice to 
the Authority ofTWCIS (NC)'s request for interconnection. 

5. Because TWCIS (NC) has made a bona fide request for interconnection, the 
Telecommunications Act at 47 U.S.C. § 251 (f)(1)(B} directs the Authority as the 
State Commission to conduct an inquiry to determine If Star's rural exemption 
should be terminated. 

6. Pursuant to N.C. Gen. Stat. §§ 117-2(12) and 117-30, the Authority has the 
power "[t]o do all other acts and things which may be necessary to aid the rural 

· communities in North Carolina to secure" telephone service. 

7. 47 U.S.C. § 252(g) provides that proceedings under 47 U.S.C. §§ 251 and 252 
can be consolidated to "reduce administrative burdens on telecommunications 
carriers, other parties to the proceedings, and the State commission In carrying 
out Its responsibilities under this Act." 

8. The Authority finds that TWCIS (NC's) Petition for Arbitration and Conditional 
Petition to have Star TMC's. rural exemption terminated sho~ld be consolidated. 

9. Pursuant1o the power vested in the Authority by N.C. Gen. Stat.§ 117-2(12), the 
Authority directs that a hearing examiner/ arbitration officer shall be appointed 
upon mutual consent of the parties to conduct a hearing and arbitration, first, to 



·determine if Star TMC's rural exemption should be terminated and, second, if the 
rural exemption is terminated to conduct the arbitration proceeding requested in 
TWCIS (NC)'s Petition for Arbitration. 

10. The hearing/arbitration shall be conducted pursuant to the Authority's Resolution 
on Arbitration Policies for Telecommunications Interconnection Agreements 
dated March 2005, a copy of which is attached and incorporated by reference as 
if contained herein. Pursuant to that Resolution, a list of potential arbitrators is 
attached. As stated In the attached Resolution, the parties. have 15 days from 
the date of this order to select a hearing/arbitration officer. 

11. Such hearing/arbitration shall be conducted In two (2) phases. The fjrst phase 
shall be a determination of whether Star TMC's rural exemption should be 
terminated. After the initial determination on that issue, the hearing/arbitration 
officer shall submit a recommended decision to the Authority. The Authority will 
then allow the parties to file exceptions to that recommendation and will provide a 
time for oral argument to the Authority. After the exceptions are filed and oral 
argument is held, the 'Authority will make a final determination regarding Star's 
rural exemption. 

12. Should the Authority determine that Star TMC's rural exemption should not be 
terminated no further proceeding will be necessary regarding the Petition for 
Arbitration. 

13.Should the Authority determine that Star.TMC's rural exemption is terminated, 
the second phase of the hearing/arbitration will commence. During the second 
phase, the hearing/arbitration officer will conduct an arbitration regarding an 
Interconnection Agreement between TWCIS (NC) and Star TMC. The 
hearing/arbitration officer shall submit a recommended decision to the Authority. 
The Authority will then allow the parties to file comments or objections to the 
recommended decision and will provide a time for oral argument before the 
Authority. After the comments or objections are filed and oral argument is held, 
the Authority will make. a final determination regarding the Petition for Arbitration. . . 

IT IS SO ORDERED. 

This the Z1~ay of January, 2010. 

NORTH CAROLINA RURAL 
ELECTRIFICA AUTHORITY 

~· 
T. Scott Poole 
Administrator 



......... , .... ___________ _, ... ' "" 

CERTIFICATE OF SERVICE 

I hereby certify that a true and exact copy of the foregoing document has been 
served to all addressees listed below by depositing same, postage prepaid, in the U.S. 
Mail this the 271h day of January, 2010. 

Marcus Trathen 
Brooks, Pierce, McLendon, Humphrey & Leonard 
Attorney for Time Warner Cable Information Services (NC) 
P.O. Box 1800 
Raleigh, NC 27602 

Dan Higgins 
Burns, Day & Presnell 
Attorney for Atlantic Telephone Membership Corporation 
P.O. Box 10867 
Raleigh, NC 27605 

This z?'h day of January, 2010. 

The North Carolina Rural 
Electrification Authority 

r-'~ 
T. Scott Poole 
Administrator 
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H'qt•u·.:-,m·•ll• nf S~r\1111; ~:'i~tl'l!·~' '' 1 , 11·t. "''' :,rhnrurnr m:ty ·l't:t)lllr~ lite p.u1t,'!• t•l pl'nlltl~ 
·1\ll'h ii:J;•I'!ll.tliolt:t<llto•\ h,• n:··~···'· I"·: •· • " 1 .kl'i.·.illlll>lllhl) tmrc~~•h,:il !·:m,.- II' am l'•••·t-.· 
••'lit., •. , "' :'ail~ l!lta•:t~·;n:thh h• , •I'"': .... 1 :.:u,•l) l•a~i~ In :tll,l' ll:ll:,llfllll•l.l '''IIIIi:.,' .. ll;u11 '''~ 
nli•!ln:tor 111.1r jll\ll'c..:d t•t: !h, ·•;::~> · .:.- i1,.•l 11tli1rtllllti1111 u1uiluhlc li1111l v.ltll\i.·l~·r ~utuw 
tlo.:ri•,·d. 

~. ,\rbi,ll'oii\•IIJ Jk:t i·t.. \. ,i. t-.jt.-·,,( 11J' ~·(({J{)I JIUrl)', (If Ut lhC' dt:••'h:lic•IJ 111'1h~ 
arhilrHh>r. th~ urhtii'Hio\' 111;1~ ' ,.,:, • · •. :· ... ·:;.' if• aJ:..md n lbJ11lnl urhllrllti•'!) h •. JrJ)i~. l'h, 
:ll'hitr.HCtl' i~ :1111h<ll'i/t't! II' r,•q,· .•. , . . 1:· .; ,1' i·.'' t'l•lli'\'fnil11\ lht• (!lidHilll\ll of illftlll'ioHiilll I ill' 
:n-hil!'il\1•1 :.hi!ll H:llh~ J,J:~·. IIIII\', .1'·1· :·1., ... : '•"' !h<· cll'ititrali~Jil hcal'ill!!• ·j;fllo' pnl'tit;~ ~hnill't!~,)ll!lld 
1~1 rO::,Jll•'>lS l\'1 lwallll)l. d;~t,·:· :~; ,, ~ ... ! • •,:,,lin~·~-. hi: ~O(tpcrutive In sch..:dulill:~ tl;~ ..:;11·Ji..::.t 
llfiii'I'I'HI lt,·;u·itlt: dllk' antl ::-11:,·:.· 1.•: ·.· .· .. ·h't·.h,lflwat·ing s.lttdulc. Till' urbill':l\111 ·;:,,,J; ~ .. 'lhl :• 
nut it:~ ,ll'hcal'iu1~.1t· tlw p.wti,., .,. :, .•. : , .. : ·:. •·'''' t.•lt:ndur .lny~ in ,tdr~w·,• ot' thH '"'II' ill!' d.t\,•. 
li:lJ..:~:; I>Hll:rni~~ 11~1\'~'U h \h~·l':"ll,• \ : ;•.1:1~'111:1~ h~·l'~'J'I'II~t:lltlld b)• Vllliii>Ci. .\t ka~t Ji•,,• 
t!\) husioi!S~ dli.IN print Hlllt~· :u'• .. •·::: ·• l: .. u'J'.>:. th;: p.trticl( Hlmll c>.<:IUIII)!.c ct•pk:: ot'ull~;:\hlhh~ 
.. ,,,:h p:trt>· !nh'nrlll 111 sul'l"h "' 1h. 1•. "' ·' . 

'!'he mhllrat(tr ~hull !n:t:l ·:11!1• .1-.I.Jil••ll ,1;" tui.Y J1Ciilllln fur nrhitrc!litm tn th<: iso~uc.~ sci 
lhrth in thu !1ClilltJJI. unci i11 tit•· "·'·P•'''"-'· ,.-.,,H)'. Tit~· urhitruh>i'lo\lwll rl.$c•lw o::ll'h i~)(lll! ~ut tiu·l11 
ill lh~ fh•llliWIIIntlth~ I\~~JU>f1.<,•, ·t' .u:; •. :~~ i!l'j'll~ill!) iljlfli'ClprJ;Ull ~~cllldllit)llSJI!i l'l'l(lli)'o:d. 1111d ~IJltil 
C(IIICIIIdll till! NS1lluti1•1l pf ill I\' t':ll\'.•"'', ;l i 1'11':~ 111\l loll'!' th:tll nin\! (lJ,i lllf.lllth.•\ lilll<l\\'in:.t the· 
dnt~· on w!J k•h tho:l r~q\l.;o.;t l;_,t :u i>Pitll :•·II •·. a• •'11!!1111111)· l'll~dl ~d by th..: ~('f~ EA . 

. (,, ('(l)idU~l 11[ ;\rl~il:\1111'11 . ''•·• , ,·d'i'.l;·'· I' h.: !lCI lli~llliil)l pnrly shnll(\1'•''1.:11\ .: I (dl'll('~ 
l\) SliJIJ)()J'( Iii\ (Mili1'tl 1(1\' 1'1•!• j•..:!IIIP 1\11,1.: jl:CI'l.l tllli\IJ th~ll ('f•'~~lll 1.:1 llkll~l' Ill l.:!oj\11!1•<1,', 

Witll~lil!l:~ f(ll' •.'1li'h p:u-t; 11 .d1'•• •:lt.t;: ,.;,,, •:1111111i1 111 Cjll(:!:ttOII~ (h'illl 1h~ nl'hill'<lll'l' olllll ilv;­

mfi'CI'oC purl~·. Th,• :u·I•i•ralt•J'l':i·• Iii.· ·h·.-::ti••n '" 1111')' thfs (11\1l:<"dHN. J11'<Wi•bltllilt tlh' l'lll'lk-i 
tll\1 tri)JJII!d 1dlh cqu:illt~ tlllt! li:": .·::,·h ;•:ut.l lm:. lht> ri);(h1 lit ht: hcurd :nul '" ~~i•.,·H :1 li11r 



·'i'!'"llLitlil)' ''' pr •. ~,·ni H:l ,;~~,· I h, ·"·l·:lr.H••r ,:h:dl ,·ntcrluill lllOiiuu~. i·!,'luuillf;IIWii•lll' iliul 
· ,:;,p11~1.' vi' ,JII•.H p:ul••l' t111> ,,,,,.,. :•:..11,· ,,. l!i:tl m.1~ ,.,,,~·•lit.: tiw f'l'!'('l.'l'din;:.~. 

Thv p;u•Jk;~ IIIII)' vm .. ·, ~.(t:;h '\'"·'PI'>' :1,, ;,, r . ..i .. '\ :till all\ I lllllh!!'htl kl :IH! JWII(im1 n ll>d \\ "" 
n;,. \( 'f{l~.\. ''"' ,lf'llill'ill\lr .. ;;,JI! ,!·:( .. :·:;·:;:, th• ,;(!!l:l:.·lihilil\, r,.k\';:1:1'.,, pll;! !tf!'l!l::nulit·. ,·,f ,,,, 
.,., hk·nc,· oJ'Ih~·d. llw arhhr:ll••l' "''''' :·"''·'~' ,.'1~·:• ,.f l"~'''r ~md n1m ,,.;,.,,., ,., '"'"wc·tkt.·lliL'd h1 . ' ' 

th,• nrhilr:~lnr (II he <:umuhllil t:. m•r·~li.l 1 '·,., •'I llilll,'l'"·''·llr;>. 

; . gY.l.:IJ!JJLllrtJtkd J),:,.:,H 111 ! h.:- :1rhitr~1"i •hull. m:1ki.' a tled•llilll "11 tilt• tiJlCI1 is:'tl~·:; 
li11 :l'hitnuioll tim! cnmnin~ l't11:h•1"·• ,,: 1:•, 1 un•l ,.,,l'.,'hl:~iollll c>J' lull. n~ IIPJ'Iit·nllh:. 1111tl fon1 ard 
tins tl:ccmlllt~·mlccl dt•duhm 111 ''"' '-l · Rl· \ l if, :11 h111 .ttcl: ~hnll clcrl£1,• ihl' bhaH:S in cnmnm.:r:-.~· 
l•a~t;'d tlpt•n n pn.•pCllllk-l·:ulc·~· ,,,. :1•i' 1. •, i;kur,· II•.- pi·ltliPninu p;ll'tr shnl i IHII'c ~he btu•tkn <i!' 

ph'nl'. 

::;. ['im)J DL'<'h.iun 111 \.t 'I:·· \ : )·, ,!,,•,:o!na t•!' 1111.: arbit•·ah'l' .,hnll h.: ~:Ctnsith.'l\'d '' 
t~l.'l'lfll\ll.'lld:ltion uud. the~( !1,1',\ :.l:.dl ::o;rl.~· :h,• J'r:1\1i Lkdr.iun ul :my •• ~·~,ll''lltil•u ~~~~11'111!,l und 
IPa) (l(UL't llddili~lllltl wl'i\lm 11r 01·,: t.-·llllu'\~ 'r•>:>t th~· fl\ll'lh'~. 'I In: \('I~PA I'<'IUiflf', tilt:> 

:t•.llltMtly loncc(tpt th~ l'.:'l'••ntllr: •HI.'il ,It · ··11'11 ti••lll Ill•' :uhitmlnr ~~~it:- iin:tl dl'cb:ion. •m~t.!lld the 
,,·cui\Jtllt'lltk'd tJ,•L·bitiU. ut tc,iL·,:r 1h1 :, :· .. n::•lrlf,il'rl tk\'i;.inn und rl·nn.:t· 11~ ""''' mdcpcndcnl 

:!..:dsicm. 

l bt.l '-;( '1\I·.A slwl! li1111t \'•'ll~:ds '· I• 11 1•! ,lfl\ PL'tithnl !br arl>ill'Jti,Hl '''tit~· i~sltL'S sci lhnh 
ia th~· pclitinn. 1111d in thl.! n~•:p~o1•,.• ol .1 .'. 1111 \('I~ I ·\~hall n:~:t•llc: ,:a\'h i-::.;u~; :iCI l(wlh ill til~· 
jlc'litiOil un,( I he l'(:;';(ll)IIS<:., II ,1 l\. h1 l'li> .. •ll~:· a)\J'•l'••Pr'lltl\1 I.!011dilh'11~ a~ r_.qctll'\lt~. Ill HI ~11:)11 
,:,mdltilc the t·c:-~nlnliou ,11' u111' ·!Ill•. ,,.;, .·.l ,,.., .. :,,. ~~"' 1:*··· thun 1\llhl f') I tll''lllh~ t\•lh>wmg. lhL! 
dal,' {Ill 1\'IIICII lhO:• ff•i)UI.'~t It·.~· ;:rJ>:(I'al:,::r •,1 ·.- ••r:~!l!l.ill) 1\'t','l\o~tf hy.thl' \('I{!.·\ 

1:'11 \\'1'1'!'\E~H WHI·:ru:OF. :!11· lll:kl'.,f)'Tl~tl h~•t'ch~: C¢rtiiW!l lh~ nwmh.:rs 1)1' 1lw 

\ICRI:!\ P.wrd mlnpl\'U llti~ r,·wll·\'011• "" (!,·,· ;1· '>l:t.l' ul' • (l/t.:fL .. · :'!lit.' 
,,:. 

\OR I'll C'.\f<OLINA RCfUJ, 
J:J.I·:C'miFTCATIO!'i At:'fJIOIU'I'Y 
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STEVEN T. ACETO 

NCREA ARBITRATOR LIST 
As of May 19, 2009 

14 S. Pack Square 
Asheville, NC 28801 
Phone: 704-251-9079 

Member of American Arbitration Association, has attended numerous mediation and 
arbitration seminars, ERISA, construction law, franchise law. 

THOMAS J. ASHCRAFT 521 E. Morehead Street, Suite 120 
Charlotte, NC 28202 
Phone: 704-333-2300 

Former U.S. Attorney; practice areas are civil litigation In federal and state courts, 
federal criminal law, employment law, mediation and· arbitration; panel member of the 
American Arbitration Association. 

RUDOLPH A •. BATA, JR. 409 Valley River Avenue, Suite A 
Murphy, NC 28906 
Phone: 704-837-8684 

Appointed arbitrator for 301h Judicial District in 1988; trained by Dispute Management, 
Inc. · 

LOUIS A. BLEDSO~, JR. 1057 East Morehead Street· 
PO Box36779 
Charlotte, NC 28236 
Phone: 704-372-1676 

Arbitrator; on Panel of Arbitrators for American Arbitrator Association; Involved in 
mediating and arbitrating cases involving personal injury and contract disputes; certified 
Mediator under NC Alert; Disputes Mandatory Med for Mecklenburg County 

FRANKLIN L. BLOCK 520 Princess Street 
Wilmington, NC 28401 
Phone: 910-763-3463 

Previously part time U.S.·Magistrate ED/NC; Certified Arbitrator; experience in personal 
injury, contracts, real estate, corporate law and commercial transactions. 



ANTHONY M. BRANNON 31 00 Tower Blvd 
Suite 1200 
Durham, NC 27707 
Phone: 919-490-0500 

N.C. Superior Court Judge 1977°1995; Arbitrator, conducted over 100 Superior Court 
mediated settlement conferences 

SAM Q. CARLISLE, II 2 5 Maple Road 
PO Box 1209 (mailing) 
Pinehurst, NC 28370 
910-295-2971 or 1-888-668-7425 (for scheduling) 
910-639-1628 (direct) 
910-295-3792 fax 
sgcarlisle@mlndspring.com 

Attorney, partner- Moore, Diedrick, Whitaker & Carlisle and successor firms, 1978-
1999 . 
Attorney, sole practitioner, practice limited to mediation and arbitration, 2000 to present. 

Mediation/arbitration practice, 2000 to present; approximately BOO mediations and/or' 
arbitrations conducted Including: U.S. District Court, !\Jorth Carolina District. and Superior 
Courts, North Carolina Court of Appeals, North Carolina Industrial Commission and 
North Carolina Office of Administrative Hearings 

DONALD E. CLARK, JR, 2719 Graves Drive# 13 
Goldsboro, NC 
Phone: 919-778-5060 

Represented individuals, corporations, municipalities and schools in personal injury 
actions,. and industry and businesses in liability lawsuits; majority of his practice involves 
representation of individuals, businesses and several insurance companies In a wide 
variety of personal and commercial insurance; coverage In over fifty jury trials and in 
fifteen eastern N.C. counties. 

JOHN T. DANIEL 212 South Tryon Street 
suite 1770 
Charlotte, NC 28281 
Phone: 704-333-0900 

Service as regular arbitrator in the 261h Judicial District Court mandatory arbitration 
program; majority of work In area of personal injury and insurance law. 



ANDREW W. ESTES P.O. Box 43 
Brasstown, NC 28902 
Phone: 828-837-5720 

.. 1-800-484-8395 

Mediates/arbitrates in GA, NC, SC. Tribal Court & U.S.D.C.; Certified and approved to 
mediate· Federal Agency ADR disputes 

WILLIAM E. GREENE 27 Robinhood Road 
Asheville, NC 28804 
Phone: 704-255-0287 

Arbitrator on·American Arbitration Panel since August 1978: Experience- personal 
Injury, contracts, product liability, malpractice, real estate, commercial transaction, tax 
suits, libel, insurance employment & corporate law. 

KENNETH J. GUMBINER 101 W. Friendly Avenue 
Greensboro, NC 27401 
Phone: 910.-273-1733 

Arbitrator since 1978; mediated over 50 cases since 1992 and participated as advocate 
in 10 more; trained mediators with Dispute management, Inc and The Private 
Adjudication Center. 

JOHN W. HARDY PO Box 419 
Greensboro, NC 
Phone: 910-378-0580 

Conducted numerous arbitrations and mediations by appointment of the American 
Arbitration Assoc; cases ranged from construction disputes to patent and royalty 
litigation and mediations of claims for personal injury and property damage against 
insurers. 

G. MARTIN HUNTER 301 S. McDowell, Suite 707 
Charlotte, NC 28204 
Phone: 704-377-0280 

Has arbitrated approximately 100 cases including personal injury, commercial, 
magistrate appeals, etc. 



J. SAM JOHNSON, JR. 400 West Market Street 
Greensboro, NC 27401 
Phone: 910-275-1708 

Over three years experience in mediation and arbitration. Experience in personal injury, 
contracts, products liability malpractice, environment, real estate, commercial 
transactions, libel/slander, and employment, corporate civil rights and other torts. 

JAMES M. KIMZEY 39 East Main Street 
PO Box 506 
Brevard,· NC 28712 
Phone:828-833-9008 

Arbitrator forMA; practiced law since 1964 primarily in civil litigation; represents 
plaintiffs and defendants in mediation and arbitration for over 20 years. 

CHARLES K. McCOTTER, JR. 3515 Trent Road. No 14 
Post Office Box 12800 
New Bern, NC 28561-2800 
Phone: 252-635-1 005 
FAX: 252-635-5050 
TOLL FREE: 1-:-800-598-9970 
cmk@justlce .com 

Partner, McCotter, Ashton & Smith, PA 2000-present; partner, McCotter, McAfee and 
Ashton, PLLC 1998-2002; Attorney, Self-employed, 1995-97; U.S. Magi$trate Judge, 
United States Courts, EDNC 1978-95 

General practice with emphasis on civil litigation, arbitration and mediation; served as a 
U.S. Magistrate Judge with full range of duties, Including trial experience, jury and non-
jury, in federal civil litigation. · 

HULLIHEN W. MOORE 502 Welwyn Road 
Richmond, VA 23229 
804-7 40-1888 
h ullie@comcast. net 

Former Judge of the VIrginia State Corporation Commission 

JOHN J. PARKER, Ill 3601 Nations Bank 
Charlotte, NC 28280 
Phone:704-373-0751 

Arbitration of over 15 fee disputes for Mecklenburg County, Bar Fee Arbitration 
Committee; Experience: contracts, products liability, real estate, commercial 
transactions, employment and corporate law. 
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SYDNOR THOMPSON 2500 Charlotte Plaza 
Charlotte, NC 28244 
Phone: 704-372-9000 

Former Judge of N.C. Court of Appeals; 30 years experience as arbitrator for American 
Arbitration Association; Certified Superior Court Mediator; Practice with firm over 40 
years primarily In field of civil litigation. 

JOHN M·. TYSON 378 Eastern Boulevard 
Cape Fear Plaza 
Fayetteville, NC 28301 
Phone: 910-483-3696 

Member of National Panel of Arbitrators- American Arbitration Association; negotiated 
more than 700 commercial leases and acquisition agreements; mediated over 20 cases 
in Superior Co~rt-ordered mediation. 

H. LANDIS WADE, JR. 201 N. Tryon Street · 
Charlotte, NC 28202 
Phone: 704-343-2056 

Has participated as advocate In numerous arbitrations and mediations and as a neutral 
in District and Superior Court arbitrations. ·. 

PETER J. MARINO Smith Anderson 
Wachovia Capital Center, Suite 2500 
PO Box 2611 
.Raleigh, NC 27602-2611 
Phone: 919-821-6607 
Fax: 919-821-6800 
Email: pmarino@smithlaw.yom 

Experienced in· complex commercial and contract·lltigafioh In the state and federal 
courts of North Carolina; has appellate experience in matters before the North Carolina 
Court of Appeals and the U.S. Court of Appeals for the Fourth Circuit; court appointed 
and certified arbitrator for the Tenth Judicial District, North Carolina, and has experience 
in American Arbitration Association (AAA) proceedings, and International Commerce 
Commission (ICC) proceedings. 

BILL McBLIEF Bill McBiief Law 
1318 Park Summit 
Apex, NC 27523 
Phone: 919-522-6087 
Fax: 919-465-7321 
Email: blll@billmcblieflaw.com 



Certified Arbitrator, Wake County (Raleigh) 2004 

JAMES P. LAURIE, Ill The Law Office of James P. Laurie, Ill, PLLC 
8311 Six Forks Road, Suite 111 
Raleigh, NC 27615 
Phone: 919-256-4455 
Fax: 919-256-4466 

The Law Office of James P. Laurie, Ill practices in the following areas of law: 
Construction law, Mechanics Liens and Bond Claims, Construction Litigation, 
Construction Defects, Arbitr;atlon, Commercial Law 

WILLIAM E. GRAHAM, JR. Hunton & Williams 
One Bank of America Plaza 
Suite 1400 
421 Fayetteville Street Mall 
Raleigh, NC 27601 
Phone: 919-899-3026 
Fax: 919-833-6352 

Counsel to the firm in areas of energy, utility and telecommunications law with emphasis 
on electric utility regulation, litigation and arbitration; member of the Energy Panel, 
American Arbitration Association; served more than twenty years as the senior 
execljtive for all legal, regulatory, governmental affairs and corporate communications 
activities for a major electric utility. 

JAMES B. WRIGHT 

ROB~RT C. VOIGT 

7812Harps Mill Road 
Raleigh, NC 27615 
919-676-3663 

8508 Kayenta Court 
Wake Forest, NC 27587 
9'19-554-9382 

Former Senior Attorney for Sprint Corporation (now Sprint-Nextel) 



Exhibit 8 



NORTH CARQLIN.A 
RURA:L E:tECTRJ:Fl€ATION A.LITRORJTY 

RAI\.ElGH 

DOCkB;r' NQ~ TMCS,. S.u'l>:l 

P.etiti(}li of Iim:e; W~e Cabl~lP..fG®~tion · 
BetY'ices (N:ortll. Catt.i1ina:Ji- :LLC: to T~®hia.te 
Star'TeiephoneMemhersliip 
florporatlort'~s' Ru.tal Tel~phone ·C~m_pany 
Ex;et:nption. P.lll'.Suartt to S'ecti® 251(:t}{1) oft.he: 
<Com.mmiicatrons Acto:f 19"3it,. as; Amended 

FIN:All UECISION. 

.l3¥ too A.ttiffC:tUT."¥.·~: .on (Jcto.bet 2ij 2011~. ·the. ~bitt.at!).t' i11e:d ·h.e.r R:~omm~.qqed 
Order: Te.~ting; 1~h.~t1 t. o:fProc:eed{ng iii ·.this :itlatter.. The t¢41oro.t.n"®.d:ation qfth~t: Or4<:lt: ·i~ 
that tlt~\.Authmtty ·shmit4 t~inatt'l P.ha§e 1: of' tfiisl:mat'tet .and dire¢11 tlie; parli¢s tu .pt9C?~eii tQ 
atb~li'atioh ofth~ t.~~ an;d. C.~P.ditfO.!r~· ·qfan interconnection .a~e.ement1 

· bn dctolr.er.2S.1. 2011 ~,the AuthprJty- 'i$S.Y!lld; ~:O.r.d~r· :Requ~sting Objections: .ot Cotilm()rtts 
to be .filed' by DebemP.~r ,s~ 201 h. On. De.c~mb:er 8, lOJt,. 'Thn~ Watnet ~caoTe. fuforniation. 
Services, (Nottli cru:dl1n~)5 LLC {''FWICS.-'(NC)"J. fit~cl, a. lc#.et·witbrthe.A:ut&.6rlty stating; that ii, 
ha4 no obJection to. 'the :Re.corritliendedO.tder. Stat Teieph¢~e Meml?~:r$bip 09rporat1on ·C5Star'1} 

·4i:d !lOt iii~ :mythlrtg w!tli: the Authority. &y the' De¢.emoer: 8.1 ZGlil, d~a41m~~ · 
'' ~·-' ., . 

. Q~ Jan~ 20~. 2(l.Y2:, TWICS·;(NC) .and Star ihfoM~ di~ A:.utb:~rlty 'th~t th.~y did· not 
· w1~AJ9' pt~S'I;int. or~ argwnent regarding· the; Riecoi.nfiiended Order· fu re~o.nse to tb:~ Order fs$ued; 
by the .AutbqJi\y <J.at~& .l~~ 6:~ ~012.: · 

' 

Ott Jan~ 3:0,. 20J2~: th~, ~bov~ referenced .filfiigs: came· 'be(or~' the N'\\1rth Q!U!Qliua _RUral 
Bl'¢ct@!fc_atton AU.th'Orif.y '(Amhorit,y): ,for c.on.siqeration. Autliorl:ey·mem.b:ers jn attendance: w~r~· 
L. Calvut Duncan,., ,chrurmmt;; Jo:s~ph G~1 J\ls·t.i~e,: V:tce,.Chairman,. J.. &ortnie Afdermart! Edillt G. 
;Cax, ·and .Bud'dy Ch Cte~d.~ :Pn.or' 141 th,~ <Ji~cl.l&&i.Qn,$: on. the. (tlmgs, Authotity· memben J~ R'oru11e; 
Alderman: wltd is als.d .a; hoar,Q! m~mh~r of Star Tetephgn~: Mepib¢rSlllp· Co.tpo~Vi-~11 tec.ils~.d, 
·him.self.. Tfie tert1:1:rlirlrtg;, memberS' o( t~e Author.ity t~n, 4iscusse& the. :abQ.ve:.captione'd m~tter., 

-·---~--~-~--~·-····-- ~--- '"::'• .- . 



Pursuant to, the, .Autfiority"s; Resoluti~ on Atb.ifration PQHpies' fi:tt· Tel~Po.mn.nm1qatloJ,ls 
Jnt~:t;q~:mn~c#on Agreem¢nts, the: AtUh:ority •hereBY' ·~ccepfs' cart<F .adopts the Ree~nitnend~d _Ord.e.r 
t~lifulnatin.g l?.b.use 1. of' Proceeding Without modification as .the.Fibal D~ciswu ofthe· Author.ity~ 
A copy of .the Re~oprmended Ori\er Js attachedi to' tbls.· Final: O.ecfsiotiJ andi inp:-orp.or:ated, b.t 
ref~r-¢rice. as ifcorttaib,ed hereh.l., · 

ITTS SO: OR:PEREU.., 

TSSO:ED..B.Y THE GRUBR.OF'TH.E AUTitOR.lTY; 

This. the; :51 ~t day·of.'Jan.uazy, 2012, 

The. NottltCato.limt:Rtir~E 
EleQtrifl'cation Autlml.'ity 



r hereby c,~tti.fY thll~ A trn~ f1Ild exa¢t copy -of tb.l}' fqtegmP:s. docUfilerit has: b:een: 
s:erved ti>o :all: .;addtesse:ess i1m~d b~~QW 'bY' electtnmc; mail andg by :d¢p~:s1tirtg: :~Mle~, ·postage: 
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NORTH CAROLINA 
RURAL ELECTRIFICATION AUTHORITY 

RALEIGH 

Docket No. TMC-5, Sub 1 

In the Matter of 
Petition of Time Warner Cable Information 
Services (North Carolina), LLC for Arbitration 
Pursuant to § 25 2(b) of the 
Communications Act of 1934, as Amended, to 
Establish Interconnection Agreement with Star 
Telephone Membership Corporation 

AND 

Petition of Time Warner Cable Information 
Services (North Carolina), LLC to Terminate 
Star Telephone Membership Corporation's 
Rural Telephone Company Exemption 
Pursuant to§ 251(f)(1) of the 
Communications Act of 1934, as Amended 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

TIME WARNER CABLE 
INFORMATION SERVICES 
(NORTH CAROLINA), LLC 
MOTION TO DISMISS 
PETITION FOR SUSPENSION 
OR MODIFICATION 

MOTION TO DISMISS PETITION FOR SUSPENSION OR MODIFICATION 

Time Warner Cable Information Services (North Carolina), LLC ("TWCIS (NC)"), 

hereby moves the North Carolina Rural Electrification Authority ("NCREA" or "Authority") to 

dismiss the Petition of Star Telephone Membership Corporation Pursuant to 47 U.S.C. 

§ 251(f)(2) ("Petition"), filed February 29, 2012 in the above-captioned proceeding. The 

NCREA should dismiss the Petition filed by Star Telephone Membership Corporation ("Star") 

because it is defective on its face. Star has engaged in a strategy of systematic delay for more 

than six years to avoid compliance with its statutory duties to interconnect and exchange traffic 

with TWCIS (NC) pursuant to Sections 251(a) and (b) of the Communications Act of 1934, as 

amended (the "Act"). This delay has been highly prejudicial to TWCIS (NC) and to consumers, 

who have been deprived of the benefits of choice and competition. Because its Petition fails to 
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plead facts sufficient to support the essential elements of a claim under Section 251(£)(2) ofthe 

Act, TWCIS (NC) respectfully urges the NCREA to dismiss the Petition and direct the Arbitrator 

to move swiftly to arbitrate an interconnection agreement between the parties in keeping with the 

statutory deadline set forth in Section 252(b )( 4 )(C) of the Act. 

INTRODUCTION 

By its Petition, Star is seeking, in essence, a "rural exemption" from facilities-based 

competition even though the statute on which it relies, 47 U.S.C. § 251(£)(2), authorizes nothing 

of the sort. Having failed to demonstrate that the rural exemption provided in 47. U.S.C. 

§ 251(£)(1) authorizes it to refuse to arbitrate Section 251(a) and (b) arrangements with 

TWCIS (NC), Star now seeks-for a second time-to insulate -itself from competition based on 

its status as a rural carrier. Yet, Star's second bite at the "rural exemption" apple is no more 

authorized under federal law than its first. 

Contrary to Star's suggestion that Section 251(£)(2) empowers the NCREA to grant a 

wholesale exemption from "the various interconnection arrangements sought by TWCIS (NC),"1 

the statute authorizes only limited relief from particular duties set forth in Sections 251(b) and 

(c), and only where Star can satisfy its burden of proof. Here, however, TWCIS (NC) has only 

sought interconnection under Section 251(a) and (b), so for each obligation under Section 251(b) 

that Star seeks to suspend, it must show that suspension is necessary to avoid a specified harm, 

and consistent with the public interest, convenience, and necessity.2 

The Petition does not even allege that any particular "requirement" of Section 251(b) 

itself (as opposed to competitive entry more generally) would result in harm cognizable under 

Section 251(£)(2) or that suspension would serve the public interest. Moreover, Star's Petition 

1 Petition at 8. 
2 47 u.s. c. § 251(f)(2). 
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fails to identify competent evidence that could support such an allegation. Similarly, Star's 

request that the pending arbitration be held in abeyance while its Section 251(£)(2) is being 

considered is not justified under the law. Section 251(£)(2) does not authorize the suspension of 

an arbitration proceeding and, in any event, should the NCREA elect to move forward with the 

Petition at all, the Section 25l(f)(2) proceeding and the arbitration must proceed on separate 

tracks. 

PROCEDURAL BACKGROUND 

Star's request to suspend its Section 251(b) obligations pursuant to Section 252(£)(2) 

comes as the parties are on the cusp of arbitrating an interconnection agreement initially 

requested by TWCIS (NC) more than six years ago. The protraCted proceedings between 

TWCIS (NC) and Star began on October 5, 2005 when TWCIS (NC) requested that Star enter 

into negotiations for an interconnection agreement. After Star refused to negotiate, and 

following the waiting period specified in Section 252(b)(l),3 TWCIS (NC) filed a petition with 

the NCREA on March 14, 2006 to arbitrate the terms of an interconnection agreement between 

the parties.4 

Before the initial arbitration could move forward, however, Star sought dismissal of the 

proceeding on the ground that TWCIS (NC) supposedly was not a telecommunications carrier 

and therefore not eligible for interconnection under the Act.5 Over TWCIS (NC)'s objection, the 

3 47 u.s.c. § 252(b)(1). 
4 Petition of Time Warner Cable Info. Servs. (N.C.), LLC for Arbitration Pursuant to§ 252(b) of 

the Commc'ns Act of 1934, as Amended, to Establish Interconnection Agreements with Atlantic, 
Randolph and Star Tel. Membership Corps. (filed March 14, 2006). 

5 Motion of Star Telephone Membership Corp. to Dismiss Time Warner Cable Info. Servs. 
(N.C.), LLC's Petition for Arbitration (filed Apri11 0, 2006). 
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NCREA agreed with Star and dismissed the proceeding. 6 TWCIS (NC) subsequently requested 

reconsideration of the dismissal based on the fmdings of the TWC Declaratory Ruling, in which 

the Federal Communications Commission ("FCC") held that "wholesale providers of 

telecommunications services are telecommunications carriers for purposes of sections 25l(a) and 

(b) of the Act,':7 and that such wholesale carriers have the right "to interconne~t for the purpose 

of exchanging traffic with VolP providers."8 The NCREA nevertheless declined to reconsider its 

dismissal in March 2008.9 On appeal before the U.S. District Court for the Eastern District of . . 

North Carolina, the court agreed that TWCIS (NC) qualified as a telecommunications carrier 

under the Act and thus remanded the proceedings back to NCREA for reconsideration on 

September 23, 2009-more than four years after TWCIS (NC) first sought to negotiate an 

interconnection agreement with Star.10 

6 Petition ofTime Warner Cable Info. Servs. (N.C.), LLCfor Arbitration Pursuant to§ 252(b) of 
the Commc 'ns Act of 1934, as Amended, to Establish Interconnection Agreements with Atlantic, 
Randolph and Star Tel. Membership Corps., Order Consolidating and Dismissing Proceedings, Docket 
Nos. TMC-1, Sub 1; TMC-3, Sub 1; TMC-5, Sub 1, at 6-7 (N.C. Rural Elec. Auth. July 19, 2006). 

7 In re Time Warner Cable, Request for Declaratory Ruling that Competitive Local Exchange 
Carriers May Obtain Interconnection Under§ 251 of the Communications Act of 1934, as Amended, to 
Provide Wholesale Telecommunications Services to VoiP Providers, Memorandum Opinion and Order, 
22 FCC Red 3513 ~ 1 (WCB 2007); see Letter Request from Marcus W. Trathen, Counsel to 
TWCIS (NC), toT. Scott Poole, Administrator ofNCREA (filed Dec. 17, 2007). 

8 TWC Declaratory Ruling~ 13. 
9 The NCREA determined that TWCIS (NC)'s request for reconsideration sought relief not 

contemplated by the Telecommunications Act of 1996 and was untimely filed under the North Carolina 
Rules of Civil Procedure, to the extent the request was filed pursuant to Rules 59 or 60. See Order 
Denying Request for Reconsideration, Docket No. TMC-5, Sub 1 (N.C. Rural Elec. Auth. March 24, 
2008). 

10 Time Warner Cable Information Services (North Carolina), LLC v. Duncan, 656 F. Supp. 2d . 
565, 576 (E.D.N.C. 2009) (finding a lack of "substantial evidence in the administrative record to support 
the NCREA's fmding that TWCIS (NC) is not a telecommunications carrier"). 
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With the parties back at square one, the NCREA in December 2009 requested comments 

on the proceeding's procedural posture and the issues to be addressed on remand.u Following 

submission of comments by both parties, the NCREA issued an order on January 27, 2010 

directing that the case proceed in two phases: the frrst would consider whether Star's rural 

exemption under Section 251(f)(1) should be terminated, and the second (in the event the 

exemption was terminated) would arbitrate any remaining open issues necessary for the parties 

to enter into an intercom1ection agreement. 12 By order dated April 30, 2010, the mutually 

selected Arbitrator established the procedural schedule for the first phase of the proceeding.13 

Pursuant to that schedule, the parties submitted pre-filed testiinony and engaged in mutual 

discovery. 

On May 26, 2011, the FCC issued the CRC Declaratory Ruling, clarifying that local 

exchange carriers ("LECs") "are obligated to fulfill all of the duties set forth in sections 251(a) 

and (b) of the Act, including the duty to interconnect and exchange traffic." 14 The FCC further 

concluded that "a rural carrier's exemption under section 251(f)(1) offers an exemption only 

from the requirements of section 25l(c) and does not impact its obligations under sections 251(a) 

or (b)."15 TWCIS (NC) promptly informed the Arbitrator of this controlling precedent, filing a 

11 Order Requesting Comments, Docket No. TMC-5, Sub 1 (N.C. Rural Elec. Auth. Dec. 7, 
2009). 

12 Order Bifurcating Arbitration Proceedings, Docket No. TMC-5, Sub 1, at 5 (N.C. Rural Elec. 
Auth. Jan. 27, 2010). 

13 Order Establishing Procedural Schedule, Docket No. TMC-5, Sub 1 (Arbitrator Jo Anne 
Sanford Apr. 30, 2010). 

14 Petition of CRC Communications of Maine, Inc. and Time Warner Cable Inc. for Preemption 
Pursuant to Section 253 of the Communications Act, as Amended,· A National Broadband Plan for Our 
Future,· Developing a Unified Intercarrier Compensation Regime; T-Mobile et al. Petition for 
Declaratory Ruling Regarding Incumbent LEG Wireless Termination Tariffs, Declaratory Ruling, 26 FCC 
Red 8259 , 2 (20 11) ("CRC Declaratory Ruling"). 

15 Id. , 14. 
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motion on June 6, 2011 seeking to terminate the rural exemption phase of the proceeding in 

conformity with the FCC's decision. 16 After briefing by both parties, the Arbitrator issued the 

Recommended Order to terminate the rural exemption phase of the proceeding. 17 Without 

objection from Star, the NCREA adopted the Arbitrator's Recommended Order as its Final 

Decision on January 31,2012. 18 In the weeks following release of the Final Decision, consistent 

with the directive in the Recommended Order, TWCIS (NC) sought to obtain Star's consent to a 

proposed procedural schedule for arbitrating an interconnection agreement. When the parties 

were unable to reach agreement, TWCIS (NC) proposed a procedural schedule on February 24, 

2012 to commence arbitration. 19 On February 29, 2012, Star filed its Petition requesting an 

~definite suspension or modification "of all requirements of Section[s] 251(b) and (c) 

implicated by the request for interconnection arrangements" from TWCIS (NC).20 

Pursuant to federal law, the NCREA has a duty to arbitrate an interconnection agreement 

within nine months after an initial request for interconnection-or approximately 135 days from 

the filing of the arbitration petition.21 Given the suspension of the arbitration proceeding during 

Phase I of the proceeding (and the prior federal court appeal), Section 252 requires that the 

NCREA "conclude the resolution of any unresolved issued" by June 15, 2012. 

16 See Motion to Terminate Phase I of Proceeding in Conformance with Intervening and 
Controlling Decision of the Federal Communications Commission, Docket No. TMC 5, Sub 1 (filed June 
6, 2011) ("Motion to Terminate"). 

17 Recommended Order Terminating Phase I of Proceeding, Docket No. TMC-5, Sub 1 (rei. Oct. 
21, 2011) ("Recommended Order"). 

18 Final Decision, Docket No. TMC 5, Sub 1 (rel. Jan. 31, 2012) ("Final Decision"). 
19 TWCIS (NC) submitted its proposed schedule to the Arbitrator via electronic mail on February 

24, 2012, indicating that the parties could not reach agreement on a joint schedule. 
20 Petition at 1. TWCIS (NC) has sought to negotiate an interconnection agreement pursuant to 

Sections 251(a) and (b) alone. Accordingly, TWCIS (NC)'s interconnection request does not implicate 
Section 251(c) and any suspension of such duties would have no bearing on the pending arbitration 
proceeding. 

21 47 U.S.C. §§ 252(b)(4)(C) and (b)(1). 
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LEGAL STANDARD 

Star's Petition is subject to dismissal where it fails to state a claim that is cognizable 

under applicable law.22
. Under accepted principles of judicial pleading, "[t]o prevent a: Rule 

12(b)(6) dismissal, a party must ... 'state enough to satisfy the substantive elements of at least 

some legally recognized claim. "'23 The NCREA is "not required ... 'to accept as true allegations 

that are merely conclusory, unwarranted deductions of fact, or unreasonable inferences. "'24 A 

complaint therefore should be dismissed if it is clearly without merit when "there is no law to 

support the claim[,] ... an absence of facts sufficient to make a good claim, or the disclosure of 

facts which will necessarily defeat the claim."25 In short, TWCIS (NC) is entitled to dismissal if 

Star's Petition is legally insufficient. 26 

ARGUMENT 

I. STAR'S PETITION SHOULD BE DISMISSED FOR FAILURE TO STATE A 
PLAUSillLE CLAIM UNDER SECTION 25l(f)(2) 

Star's Petition is subject to dismissal because it fails to state a colorable .claim for relief. 

Unlike the rural exemption provision set forth in Section 251(f)(l), Section 251(£)(2) presumes 

the universal applicability of the duties in Section 251(b) and permits temporary suspensions of 

22 It is appropriate that the NCREA look to the North Carolina Rules of Civil Procedure for 
guidance with respect to applicable pleading standards. Rule 12(b)(6) of the North Carolina Rules of 
Civil Procedure applies in analogous circumstances in civil court actions and reflects the notion, equally 
applicable to administrative proceedings, that a litigant should not be permitted to proceed when it has not 
articulated a cognizable claim under the law. At a minimum the NCREA must apply procedural due 
process standards to dispositive motions. See Duncan, 656 F. Supp. 2d at 574-76 (discussing the 
procedural standards required of the NCREA when considering the dispositive motions filed by Atlantic, 
Randolph, and Star TMC earlier in this proceeding). 

23 Stricklandv. Hendrick, 194 N.C. App. 1, 20, 669 S.E.2d 61, 73 (N.C. Ct. App. 2008) (quoting 
Hewes v. Johnston, 61 N.C. App. 603, 301 S.E.2d 120, 121 (N.C. Ct. App. 1983)). 

24 Id 

25 Robertson v. Boyd, 88 N.C. App. 437, 441, 363 S.E.2d 672, 675 (1988) (citing Forbis v. 
Honeycutt, 301 N.C. 699, 701,273 S.E.2d 240, 241 (1981)). 

26 Forbis, 301 N.C. at 701, 273 S.E.2d at 241 ("The test on a 12(b)(6) motion is "whether the 
pleading is legally sufficient.") 
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such duties only where they are shown to be unduly economically burdensome (or significantly 

harmful to consumers or technically infeasible) and where their suspension would be consistent 

with the public interest. 

Section 251(±)(2) provides as follows (in pertinent part): 

A local exchange carrier with fewer than 2 percent of the Nation's 
subscriber lines installed in the aggregate nationwide may petition 
a State commission for a suspension or modification of the 
application of a requirement or requirements of subsection (b) or 
(c) ofthis section to telephone exchange service facilities specified 
in such petition. The State commission shall grant such petition to 
the extent that, and for such duration as, the State commission 
determines that such suspension or modification--

(A) is necessary--

(i) to avoid a significant adverse economic impact on users 
oftelecommunications services generally; 

(ii) to avoid imposing a requirement that is unduly 
economically burdensome; or 

(iii) to avoid imposing a requirement that is technically 
infeasible; and 

(B) is consistent with the public interest, convenience, and 
necessity. 

ALEC that petitions for suspension or modification of requirements of Section 251(b) bears the 

btirden ofproofthat it is entitled to such suspension ormodification.27 

The rules and precedent of the FCC make clear that network interconnection and the 

exchange of local telecommunications traffic pursuant to Sections 251(a) and (b) are universal 

default requirements to which all LECs-including rural LECs like Star-are subject absent an 

extraordinary showing. For example, the FCC recently issued the CRC Declaratory Ruling to 

"clarify that LECs are obligated to fulfill all of the duties set forth in Sections 251(a) and (b) of 

· 
27 47 C.P.R. § 51.405(b). 
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the Act. "28 Indeed, as the National Broadband Plan observes, "[b]asic interconnection 

regulations" have been "a central tenet of telecommunications regulatory policy for over a 

century."29 In fact, the FCC places such a heavy presumption in favor of compliance with 

Section 251(b) requirements that Star is required pursuant to Section 51.715 of the FCC's rules 

to fulfill "interim transport and termination" obligations even in the absence of a negotiated or 

arbitrated interconnection agreement.30 Accordingly, a petition under Section 251(£)(2) is 

required to make a detailed showing of "particular burden or harm related to a[] particular 

obligation of Section 251(b)" in order "to be both cognizable under Section 251(f)(2) and 

consistent with the FCC's construction of the federal Act."31 

Star's Petition seeks blanket protection from "competition" but fails to identify any 

specific harms flowing from compliance with any of the discreet duties set forth in Section 

251(b). Its public interest arguments likewise are untethered from those duties. Star therefore 

28 CRC Declaratory Ruling~ 2. 
29 Omnibus Broadband Initiative, CONNECTING AMERICA: THE NATIONAL BROADBAND PLAN, at 

49 (2010). 
30 47 C.P.R.§ 51.715 (emphasis supplied). 
31 Petition for Suspension or Modification of the Application of Requirements of 47 U.S. C. 

§ 251(b) and (c) pursuant to 47 U.S. C. § 251(/){2) regarding CRC Communications of Maine, Inc.'s 
Request et al., Recommended Decision, Docket Nos. 2011-294 eta!., at 19 (rei. Feb. 10, 2012) ("Maine 
Recommended Decision"); see also, e.g., Tennessee Coalition of Rural Telephone Companies and 
Cooperatives Request for Suspension of Wire line to Wireless Number Portability Obligations Pursuant to 
§ 251(/)(2) of the Communications Act of 1934, as Amended, Order Denying Amended Petition and 
Establishing Dates for Implementation of Local Number Portability, No. 03-00633, 2005 Tenn. PUC 
LEXIS 255, at *32 (Tenn. Reg. Auth. Sept. 6, 2005) ("Tennessee LNP Order") ("Section 251 of the Act 
... require[s] more than the anecdotal and general policy statements contained in this record."); Petition of 
Ronan Telephone Company for Suspension of Provisions of the 1996 Telecommunications Act, pursuant 
to 47 U.S.C. § 251(/){2) and 253(b), No. D99.4.111, 1999 Mont. PUC LEXIS 83, at *30 (Mont. Pub. 
Serv. Comm'n Nov. 2, 1999) ajf'd, Petition of the Ronan Telephone Company for Suspension of 
Provisions of the 1996 Telecommunications Act, pursuant to 47 U.S.C. § 251(/)(2) and 253(b), Order on 
Reconsideration, Order Denying Petition and Closing Docket, Docket No. D99.4.111 (Mont. Pub .. Serv. 
Comm'n Dec. 27, 1999) ("Montana Ordef') ("A petitioner asking for an unlimited exemption from the 
requirements of the Act would have an extremely difficult, if not impossible, burden before this 
Commission."). 
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fails to provide more than "mere[] conclusory, unwarranted deductions of fact, [and] 

unreasonable inferences. "'32 Accordingly, the NCREA should dismiss Star's Petition for failure 

to state a claim upon which relief may be granted under the applicable federal standard. 

A. Star Fundamentally Misconstrues Section 25l(f)(2) and the Relief It 
Authorizes. 

The plain language of Section 251(f)(2) makes clear that merely alluding to competition-

related burdens and seeking a blanket exemption from whatever may be included in a request for 

an interconnection agreement is insufficient to make the required showing. Rather, suspension 

or modification may be sought only from a particular "requirement or requirements of subsection 

(b) or (c). "33 And suspension or modification is justified only "to the extent that" the 

Commission finds "such suspension or modification"--of the particular requirement or 

· requirements in question-satisfies the appropriate legal standard.34 Accordingly, as discussed 

in more detail below, Star must, to avoid dismissal, allege how each specific provision of Section 

251 (b) that purportedly warrants suspension satisfies the relevant legal standard. 

Star repeatedly states that its Petition seeks to suspend or modify its Section 251 

obligationS "as a consequence of the various interconnection arrangements sought by TWCIS."35 

However, Section 251(f)(2) requires the petitioning carrier to plead a claim for suspension or 

modification of specific Section 251(b) duties; the statute does not authorize a carrier to obtain a 

32 Strickland v. Hendrick, 194 N.C. App. 1, 20 (N.C. a. App. 2008) (citing Good Hope Hasp., 
Inc. v. N.C. Dep't of Health & Human Servs., 174 N.C. App. 266, 274, 620 S.E.2d 873, 880 (N.C. Ct. 
App. 2005)). 

33 47 u.s. c. § 251(f)(2). 

34 Id 

35 Petition at 8; see also id at 9 ("as a consequence of the interconnection requested by TWCIS"; 
id at 12 ("interconnection sought by TWCIS"); id at 13 ("facts and circumstances relevant to TWCIS's 
request for interconnection arrangements"); id. at 14 ("the Section 251(b) interconnection arrangements 
sought by TWCIS"); id at 15-16 ("requirements of 47 USC § 251(b) and (c) implicated by TWCIS's 
request for interconnection"). 
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general exemption from negotiating an interconnection agreement, as Section 25l(f)(1) allows. 

Tellingly, Star maintains that fmdings in a Section 251(£)(1) proceeding somehow warrant relief 

from Section 251(b), even though the rural exemption applies only to the separate duties of 

Section 251(c). Indeed, Star asserts that, based on the recommended decision issued in Sprint v. 

Star-a preliminary ruling now under review as a result of the CRC Declaratory Rulini6-the 

Authority should treat Section 251 (f)(2) as an alternative ·means of exempting it from all forms 

of facilities-based competition.37 This and similar assertions, mischaracterize the relevant 

statutory requirements at issue in this proceeding. Those requirements proceed from the premise 

that interconnection and the exchange of traffic are universally required, and thus represent the 

opposite ofthe "rural exemption" provided by Section 251(£)(1). 

Consistent with the text of Section 251 (f)(2), state commissions have uniformly rejected 

attempts to convert Section 251(£)(2) into a generalized "rural exemption" from Section 251(b) 

duties. Indeed, no state commission has ever granted the type of indefmite exemption from all of 

Section 251(b) pursuant to Section 251(£)(2), as Star appears to seek here. State commissions 

consistently have rejected rural carriers' demands for such "blanket exemptions."38 And in those 

36 See Petition of Sprint Communications Company L.P. For Arbitration of an Interconnection 
Agreement With Star Telephone Membership Corporation Pursuant to Sections 251 (a), (b) and 252 of the 
Communications Act of 1934, as Amended, Order, Docket No. TMC-5, Sub-2 (rel. Jan. 31, 2012) 
(directing Sprint and Star "to file supplemental briefs . . . on the effect . . . of the [ CRC Declaratory 
Ruling]") ("Sprint Recommended Decision''). 

37 See Petition at 10-12 (characterizing the Petition as "not the first time" the Authority has been 
asked to address the competitive impact of "Time Warner Cable's offering of its 'Digital Home Phone' 
and 'Business Class Phone' products in Star TMC's service territory''). 

38 Application and Petition of The Western Reserve Ti!lephone Company in Accordance with 
Section II.A.2.D of the Local Service Guidelines, Nos. 99-1542-TP-UNC, 00-430-TP-UNC, 2000 Ohio 
PUC LEXIS 310, at *12 (Pub. Utils. Comm'n of Ohio May 18, 2000) ("The Commission is not inclined 
to consider granting such a blanket exemption and delay the ability of the petitioners' customers to gain 
access to competitive telecommunications services as the petitioners propose."); see also Montana Order 
at *34; Woodhull Community Telephone Company: Petition for suspension of rural carriers of Section 
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instances where state commissions have granted any sort of relief pursuant to Section 251(f)(2), 

they generally have done so only for a brief period of time, in connection with specific 

requirements, and for the purpose of permitting the requesting rural carrier to undertake certain 

steps it demonstrated were necessary to facilitate compliance. 39 Critically, these state 

commissions made clear that they were not providing protection from competition, but rather 

sought to enable it. 

This Section 25l(f)(2) precedent contrasts starkly with rural exemption cases under 

Section 25l(f)(l). As an initial matter, while Section 25l(f)(l) provides for a continuing 

exemption from Section 251(c) obligations, Section 25l(f)(2) plainly authorizes only temporary 

relief, if any. Indeed, as the :M;ontana Public Service Commission held in rejecting a request for 

relief based on the petitioning carrier's assertion that competition would result in a "death 

spiral," "[t]he word 'duration' is important, because it implies that any [suspension] granted from 

the requirements of § 251(b) and (c) should be finite and limited, not indefinite."40 That 

commission accordingly determined that "[a] petitioner asking for an unlimited exemption from 

the requirements of the Act would have an extremely difficult, if not impossible, burden before 

this Commission.'.41 

251(b) and (c) of the Federal Telecommunications Act of 1996, No. 96-0146 et al., 1996 TIL PUC LEXIS 
445, at *25, 37 (TIL Commerce Comm'n Sept. 5, 1996). 

39 See, e.g., Request of Belmont Telephone Company for Approval of Its Plan to Implement 
IntraLATA Dialing Parity, Pursuant to 47 U.S.C. § 251(b)(3), No. 450-TI-101, 1999 Wise. PUC LEXIS 
17 4 (Pub. Serv. Comm'n of Wis. June 17, 1999) (granting 180-day extension to allow 860-line telephone 
company more time to plan and implement dialing parity change); Avista Communications of Idaho, 
Inc. 's Petition for Temporary Local Number Portability Relief Pursuant to 47 U.S. C. § 251 (/)(2), No. 
AVC-T-00-1, 2000 Ida. PUC LEXIS 78 (Idaho Pub. Utils. Comm'n Mar. 23, 2000) (granting short 
extension to obligation to implement local number portability to allow for installation of new switch). 

#221446 

40 See Montana Order at *12, *29-30 (emphasis supplied). 
41 Id at *30. 
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Moreover, in contrast to the decisions of state commissions that relied on the adverse 

effects of competition for rural LECs in upholding the rural exemption from Section 251 (c) 

obligations pursuant to Section 251(£)(1),42 Section 251(f)(2), as explained above, is intended to 

permit suspension or modification only of discrete obligations that pose particular 

implementation challenges. Most recently, the Maine Public Utilities Commission ("MPUC") 

voted ,to adopt a Recommended Decision to dismiss the suspension/modification petitions filed 

by a group of rural LECs, concluding that evidence of competitive harm that may have been 

sufficient to warrant retaining the rural exemption from complying with "the heightened pro-

competitive requirements set forth in Section 251(c)" cannot be sufficient, as a general matter, to 

satisfy the legal standard of Section 251(f)(2) with respect to the universally applicable Section 

251(b) requirements.43 Indeed, the MPUC agreed that the Hearing Examiner appropriately 

rejected, the conclusory assertion "that ruinous competition will be the result [of] an 

interconnection agreement," based on the finditig that such a claim was ''unmoored from any 

particular burden or harm related to any particular obligation of Section 251 (b). "44 In adopting 

the Maine Recommended Decision, the MPUC therefore determined that the rural LECs' 

suspension/modification petitions were "far too generalized to be both cognizable under Section 

251(f)(2) and consistent with the FCC's construction of the federal Act."45 

42 See, e.g., Midcontinent Communications/Mo. Valley Communications, Inc. Rural Exemption 
Investigation,· Mo. Valley Communications, Inc. Suspend/Modify Interconnection Requirements 
Application, Findings ofFact, Conclusions ofLaw, and Order, Nos. PU-08-61, PU-08-176, at 30 (Oct. 8, 
2008), qff'd Midcontinent Commc 'ns v. North Dakota Pub. Serv. Comm 'n, Case No. 1 :09-cv-0 17, Order 
Denying. Plaintiff's Motions and Granting Defendant Missouri Valley Communications Motion for 
Summary Judgment (D. N.D. Apr. 15, 2010). 

#221446 

43 Maine Recommended Decision at 18-19. 
44 !d. at 19 (emphasis supplied). 

45 Id 
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B. The Petition Does Not Remotely Justify Relief From Any Particular 
"Requirement" Under Section 251(b ). 

Star's fundamental disregard of the governing statutory standard warrants dismissal of its 

Petition in this case. Star makes no effort to allege facts in support of the broad suspension it 

seeks, other than to list the requirements of Section 251(b) and assert, without more, that these 

obligations "individually and collectively" would cause harm by "facilitat[ing] the offering of 

Time Warner Cable's 'Digital Home Phone' and Business Class Phone' service in Star TMC's 

service area. "46 As discussed below, such bare allegations do not come close to stating a claim 

capable of surviving dismissal with respect to any Section 251(b) obligation. 

Number Portability. Section 251(b)(2) requires LECs to provide number portability to 

competitive carriers so that customers have the ability to keep the same telephone number when 

changing providers. 47 The Petition fails to explain why co~tinuing to comply with number 

portability obligations pursuant to Section 251(b)(2) would impose any economic burden-much 

less an undue economic burden--or why suspension of that requirement would be consistent 

with the public interest. Other state commissions have refused to grant requests under Section 

251(±)(2) when the requesting carrier fails to provide evidence relating to the specific 

"requirements" at iss~e. 48 For example, the Tennessee Regulatory Authority ("TRA") denied a 

46 Petition at 8. 
47 47 U.S.C. § 251(b)(2) ("The duty to provide, to the extent technically feasible, number 

portability in accordance with requirements prescribed by the Commission."). Star's Petition does not 
seek suspension or modification of the first requirement under Section 251 (b), see Petition at 7 ~8, which 
requires Star to permit resale of its telecommunications services. See 47 U.S. C. § 251(b)(1). 

48 See, e.g., Tennessee LNP Order; Cambridge Telephone Company et a/. Petitions for 
Declaratory Relief and/or Suspension or Modification Relating to Certain Duties under §251 (b) and (c) 
of the Federal Telecommunications Act, pursuant to§ 251(/)(2) of that Act, Order, Nos. 05~0259~0265, 
0270, 0275, 0277, 0298, 2005 ill. PUC LEXIS 379, at *36~37 (deferring consideration of the LECs' 
requests for suspension/modification of §§ 251(b)(2) and (5) after considering and dismissing the 
applicability of§ 251(±)(1) to Sprint's requests under §251(a) and (b), because "the Commission does not 

- 14 ~ 

#221446 



request for suspension of a group of cairiers' local number portability obligation, noting their 

failure to submit detailed cost data and fmancial impact analyses. 49 The TRA stated that 

"Section 251 of the Act and the Authority's instructions to file company-specific data require 

more than the anecdotal and general policy statements contained in this record."50 

Moreover, Star concedes that it competes with CMRS carriers, among other entities.51 

Because the FCC's number portability rules extend to intermodal competition between wireline 

and wireless carriers-and Star thus is required to support number portability irrespective of 

whether it competes with TWCIS (NC)-the notion that suspending the requirement is 

"necessary" within the meaning of Section 251(f)(2) is implausible on its face. 52 Indeed, Star 

has acknowledged that it possesses the technical capability to port numbers by admitting in 

discovery that it has fulfilled at least one number portability request from a CMRS carrier. 53 A 

blanket suspension of Section 251 (b )(2) would risk undercutting existing competition with 

have sufficient information" and instead requiring that the suspensions "be addressed in the newly­
initiated arbitration" proceeding). 

49 Tennessee LNP Order at *32; see also id (fmding that the Tennessee carriers "did not carry 
[their] burden to demonstrate that the users of telecommunications services would suffer significant 
adverse economic impact or that the LNP implementation requirement is unduly economically 
burdensome" because the costs of LNP implementation could be covered using "extremely reasonable" 
customer surcharges and "[t]here was no quantifiable showing demonstrating that the LNP surcharges are 
not just and reasonable or that the assessment of such is not financially viable"). 

5o Id 

51 Petition at 6 (admitting that Star faces competition from other telecommunications providers, 
which presently consist largely of inter-modal providers such as commercial mobile radio service 
providers offering wireless service, and nomadic Voice over Internet Protocol ... service providers (such 
as Vonage, MagicJack, etc.)). 

52 See generally Telephone Number Portability, First Report and Order and Further Notice of 
Proposed Rulemaking, 11 FCC Red 8352 (1996) (first establishing intermodal porting obligations); see 
also Telephone Number Portability for IP-Enabled Services Providers; Local Number Portability Porting 
Interval and Validation Requirements; IP-Enabled Services,· Telephone Number Portability; Numbering 
Resource Optimization, Report and Order, Declaratory Ruling, Order on Remand, and Notice of Proposed 
Rulemaking, 22 FCC Red 19531 ,-r,-r 50-51 (2007) (requiring small wireline carriers to provide intermodal 
LNP). 

#221446 

53 See Star Response to TWCIS (NC) Data Request No. 29 (filed May 25, 2010). 
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wireless carriers. Alternatively, if Star seeks suspension only vis-a-vis TWCIS (NC), it has 

offered no evidence that the public interest would be served by barring facilities-based wireline 

competition when alternative forms of competition already exist. 54 To the contrary, it would turn 

congressional intent on its head to discriminate against TWCIS (NC) (vis-a-vis other· 

competitors) on the ground that it seeks to invoke basic interconnection rights necessary to 

enable facilities-based competition, given that Congress's fundamental goal in the 1996 Act was 

to promote the development of such facilities-based competition. 55 

Dialing Parity. Section 251(b)(3) requires LEC~ to provide dialing parity-i.e., 

functionality that permits aLEC's customers to call a competitive carrier's customers, and visa-

versa, without impediment or delay, in addition to providing nondiscriminatory access to 

telephone numbers, operator services, directory assistance, and directory listing. 56 Star does not 

specify which of these particular obligations it seeks relief from nor does it even allege, much 

less demonstrate, why its obligation to provide dialing parity pursuant to Section 251(b)(3) 

imposes any particular burden (beyond the generalized burden of having to compete). Nor does 

54 In an analogous context, the New Hampshire PUC recently noted that "determining whether a 
competitor's entry will be for the public good requires the Commission to consider the interests of 
competition" and concluded that denying competitive entry because it "would negatively affect the 
RLEC's opportunity to earn a return ... could lead to the absurd result that inept competitors would be 
provided the opportuluty to compete directly with an RLEC . . . while adept competitors . . . would be 
barred from competing." CLEC Registrations Within RLEC Exchanges, Order on the Merits, DT 10-183, 
at 28-29 (N.H. Pub. Utils. Comm'n Oct. 21, 2011). The PUC thus held that "[t]he threat of financial 
harm cannot serve to deny entry to competitors," as "[i]t would not promote competition, for example, for 
a single competitor to be allowed entry but subsequent competitors rejected because their combined 
presence could have a greater impact on the incumbent." Id at 29-30. 

55 See Verizon Cal. v. FCC, 555 F.3d 270, 274 (D.C. Cir. 2009) ("Verizon Cal.") (readily 
accepting the FCC's reading of the 1996 Act "as having the promotion of facilities-based local 
competition as its fundamental policy''); see also U.S. Telecom Ass 'n v. FCC, 359 F. 3d 554, 576 (D.C. 
Cir. 2004) ("After all, the purpose of the [1996] Act ... is to stimulate competition-preferably genuine, 
facilities-based competition") (emphasis supplied). 

56 47 U.S.C. § 251(b)(3) ("The dutY to provide dialing paritY to competing providers of telephone 
exchange service and telephone toll service, and the duty to permit all such providers to have 
nondiscriminatory access to telephone numbers, operator services, directory assistance, and directory 
listing, with no unreasonable dialing delays."). 
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it attempt to justify relief from the obligations to provide nondiscriminatory access to telephone 

numbers, operator services, directory assistance, and directory listings-all of which also must 

be provided pursuant to Section 25l(b)(3). In fact, Star does not even mention these additional 

duties. And again, because Star must provide these functions with respect to the wireless carriers 

it competes against, 57 a blanket suspension would risk undermining that competition. In 

addition, if Star is seeking suspension only vis-a-vis TWCIS (NC), it would make no sense to 

assert that the same functions provided to competing wireless carriers warrant suspension when 

requested by TWCIS (NC). 

Access to Rights-of-Way. Section 251(b)(4) requires LECs to provide competitive 

carriers with access to poles and rights-of-way. 58 Nothing in Star's Petition remotely provides a 

basis for suspending Star's obligation to provide access to poles, ducts, conduits, and rights-of-

way on rates, terms, and conditions that are consistent with Section 224. While it remains 

unclear in the absence of negotiations between TWCIS (NC) and Star regarding specific 

interconnection arrangements (and in the absence of arbitration proceedings) whether 

TWCIS (NC) would need to invoke these rights, the fact remains that Star has failed to allege 

any facts that would justify any suspension of Section 251 (b)( 4). Again, the Petition does not 

come close to justifying either a blanket suspension or any type of TWCIS (NC)-specific 

suspension. 

57 See Implementation of the Local Competition Provisions of the Telecommunications Act of 
1996; Interconnection Between Local Exchange Carriers and Commercial Mobile Radio Service 
Providers; Area Code Relief Plan for Dallas and Houston, Ordered by the Public Utility Commission of 
Texas,· Administration of the North American Numbering Plan; Proposed 708 Relief Plan and 630 
Numbering Plan Area Code by Ameritech-Illinois, Second Report and Order and Memorandum Opinion 
and Order, 11 FCC Red 19392 ~ 68 (1996) (rejecting the argument "that the §251(b)(3) dialing parity 
requirements do not include an obligation to provide dialing parity to CMRS providers" (subsequent 
history omitted)). 

58 47 U.S.C. §251(b)(4) ("The duty to afford access to the poles, ducts, conduits, and rights-of­
way of such carrier to competing providers of telecommunications services on rates, terms, and conditions 
that are consistent with section 224 of this title.") 
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Reciprocal Compensation. Section 25l(b)(5) requires Star to "establish reciprocal 

compensation .arrangements for the transport and termination of telecommunications."59 This 

provision ensures that both carriers have a mechanism for recovering the costs incurred by them 

for terminating traffic originated by the other. Star's Petition fails to supply any grounds for 

suspending its core duty to provide for reciprocal compensation-it does not allege that this 

obligation imposes any particular burden, nor does it identify any specific aspect of this 

requirement from which it is seeking relief. 

As the FCC has squarely held, the Act defmes "telecommunications" expansively. 60 The 

term's "scope is not limited geographically ('local,' 'intrastate,' or 'interstate') or to particular 

services ('telephone exchange service,' 'telephone toll service,' or 'exchange access')."61 As a 

result, the FCC determined that Section25l(b)(5) encompasses all voice traffic, whether local or 

toll, wireline or wireless.62 Given the broad scope of the provision, a blanket exemption from 

Section 25l(b)(5) could be read as an authorization for Star to block any telecommunications 

traffic originated by any telecommunications carrier-or at a minimum by any customers of 

TWCIS (NC). To TWCIS (NC)'s knowledge, no state commission has ever endorsed such a 

59 47 u.s.c. § 251(b)(5). 
60 Id § 153(43) ("The term 'telecommunications' means the transmission, between or among 

points specified by the user, of information of the user's choosing, without change in the form or content 
of the information as sent and received."). 

61 High-Cost Universal Service Support; Federal-State Joint Board on Universal Service; 
Lifeline and Link Up; Universal Service Contribution Methodology; Numbering Resource Optimization,· 
Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Developing 
a Unified lntercarrier Compensation Regime; Intercarrier Compensation for ISP-Bound Traffic,· IF­
Enabled Services, Order on Remand and Report arid Order and Further Notice of Proposed Rulemaking, 
24 FCC Red 6475 ~ 8 (2008) (citations omitted); Connect America Fund, Report and Order and Further 
Notice of Proposed Rulemaking, WC Docket No. 10-90 et al., FCC 11-161, at mf 761-62 (rel. Nov. 18, 
2011) ("CAF Order"). 

62 See CAF Order mf 761-62. 
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radical outcome, and the FCC consistently has held that call-blocking is anticompetitive and 

contrary to the public interest. 63 

Even if Star's suspension request is read in a narrower fashion, in the context of its recent 

comprehensive reform of the intercarrier compensation system, the FCC has specifically 

cautioned state commissions against suspending or modifying Section 251(b)(5) obligations, 

stating that it would be "highly unlikely" that any such suspension or modification could satisfy 

the public interest prong of Section 251(£)(2).64 In light of that precedent, even if Star's Petition 

had requested suspension of some specific aspect of its reciprocal compensation obligation, the 

NCREA could not reasonably fmd that suspending Section 251(b)(5) is "consistent with the 

public interest, convenience, and necessity" as required under Section 251(£)(2). 

TWCIS (NC) has identified two instances. where a state commission has granted any 

relief under Section 251(£)(2) that implicates Section 251(b)(5), and those limited suspensions 

are readily distinguishable from the blanket suspensions that Star seeks here. Specifically, two 

commissions-one of which was the North Carolina Utilities Commission ("NCUC")-granted 

temporary relief from the requirement to perform TELRIC studies to set reciprocal compensation 

rates.65 But those suspensions were based on the concrete burdens of undertaking cost studies,66 

63 See id ~~ 734, 973-74 (emphasizing the importance of the FCC's longstanding prohibition on 
call blocking and making clear that the prohibition includes call blocking with respect to VoiP-PSTN 
traffic); Developing a Unified Intercarrier Compensation Regime; Establishing Just and Reasonable 
Rates for Local Exchange Carriers, Declaratory Ruling, CC Docket No. 01-92, WC Docket No. 07-135, 
at~~ 11-12 (WCB rei. Feb. 6, 2012) (reaffrrming the principle that blocking telecommunications service 
traffic violates Sections 201 and 202 of the Act). 

64 CAF Order~ 824. 
65 See Petition of Rural Telephone Companies for Modification Pursuant to 47 U.S.C. § 

251(/)(2), Order Granting Modification Under§ 251(f)(2), Docket No. P-100, Sub 159, 2006 NC PUC 
LEXIS 213 (N.C. Utils. Comm'n March 8, 2006) ("North Carolina Modification Order"); Petition of the 
Tennessee Rural Independent Coalition for Suspension and Modification Pursuant to 47 U.S.C.§ 
251(/)(2}, Order Granting Suspension of Requirement To Utilize TELRIC Methodology in Setting 
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and, critically, they did not interfere with those rural carriers' obligation to negotiate 

interconnection agreements as a general matter.67 Rather the LECs in question remained bound 

by their obligations pursuant to Sections 251(a) and (b); they simply complied with those 

obligations without calculating TELRlC rates. In fact, the NCUC granted the suspension in part 

because reasonable alternatives to TELRlC studies existed.68 In so doing, the NCUC implicitly 

acknowledged the need to ensure the LECs' continued compliance with the remaining 

obligations of Section 251, even when a limited suspension was found to be appropriate. 

By the same token, the Tennessee commission distinguished among different 

requirements of Section 251(b) based on the impact any suspension or modification would have 

on consumers and the ability of other voice providers to enter the marketplace. In particular, the 

TRA granted a limited suspension of carriers' obligations to perform TELRIC studies under 

Section 251(b)(5) because such suspension "does not involve a service provided to consumers at 

all" or "any requirement to provide a service to an interconnecting carrier."69 In sharp contrast, 

Transport and Termination Rates, Docket No. 06-00228, 2008 Tenn. PUC .LEXIS 112 (Tenn. Reg. Auth. 
June 30, 2008) ("Tennessee Suspension Order"). 

66 See North Carolina Modification Order at *8 (summarizing the North ~olina rural LECs 
arguments that "the imposition of a TELRIC requirement would impose both undue fmancial burdens, in 
terms of the direct cost, and operational burdens, in terms of the personnel and resources that would have 
to be diverted''); Tennessee Suspension Order at *22 (noting that the Tennessee rural LECs presented 
evidence of the "quantifiable costs associated with preparing and defending the TELRIC studies" and "the 
operational burden which would result from the necessary use of managerial and employee resources to 
undertake such studies"). 

67 See North Carolina Modification Order at *3 (noting the North Carolina's existing 
interconnection agreements with the C:MRS provider parties); Tennessee Suspension Order at *37-38 
(noting that "[TELRIC] studies are [not] the exclusive avenue for promoting competition" because the 
Tennessee rural LECs would "continue productive negotiations" toward interconnection arrangements 
with the CMRS providers and that suspension of the obligation to utilize TELRIC methodology "may in 
fact promote the expansion of end-user services and technology" by resolving a major dispute between 
the parties). 

68 See North Carolina Modification Order at *34-35 (granting suspension based on reasons 
advanced by rural LECs, one of which focused on available alternatives to TELRIC studies). 

69 Tennessee Suspension Order at *27 (emphasis supplied). 
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the TRA explained that it denied a previous request by the Tennessee LECs to suspend 

implementation of their obligation to provide local nuniber portability pursuant to Section 

251(b)(2),70 because granting the request would have "delay[ed] a service from which end users 

would receive a tangible benefit.'.n Viewed from the perspective of this case, Star's Petition 

plainly seeks to block competitive entry as a general matter and thus deny North Carolina 

consumers "a tangible benefit." As a result, TRA's analysis indicates that any suspension of 

Star's Section 251(b) duties is inappropriate. 

* * * 
In short, the NCREA should dismiss Star's Petition because it ignores the relevant 

statutory standard and does not attempt to show that any specific "requirement" results in an 

undue economic burden, or that its suspension would serve the public interest. Because Star 

already must comply with Section 25l(b) in competing with CMRS carriers, and those bedrock 

requirements have been found vital to advancing the public interest, Star's Petition does not-

and cannot-justify suspension of any statutory requirement. 

C. The Preliminary Findings From the Sprint Rural Exemption Proceeding Are 
Insufficient As a Matter of Law to Justify Suspension of Any Obligation 
Under Section 251(b ). 

Rather than attempting to make the kind of showing required by Section 25l(f)(2), Star 

seeks a shortcut; It wants to bootstrap the Arbitrator's preliminary fmdings from Sprint's rural 

exemption proceeding involving Star into a basis for suspending its obligations to interconnect 

with TWCIS (NC) under Section 251 (b). 72 That gambit fails for several different reasons. 

70 See generally Tennessee LNP Order, supra. 
71 Tennessee Suspension Order at *27. 
72 See Petition at 12 (requesting suspension/modification "[b]ased on the fmding[s]" in the Sprint 

Recommended Decision). 
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First, to justify application of the preliminary. fmdings of the Sprint Recommended 

Decision against TWCIS (NC) in this proceeding, Star bears the burden of demonstrating that 

those fmdings should have preclusive effect. It is well settled that the doctrine of issue 

preclusion (or collateral estoppel) only applies where (i) there is a 'final and valid judgment" 

(ii) "resulting from a prior proceeding in which the party against whom the doctrine is asserted 

had a full and fair opportunity to litigate the issue," among other factors. 73 The Sprint 

Recommended Decision fails to meet either requirement. As an initial matter, the Sprint 

Recommended Decision is not a "fmal and valid judgment," it is only a recommendation and, as 

noted above, is currently under review as a result of the FCC's CRC Declaratory Ruling, which 

casts significant doubt on the validity of its preliminary findings. Moreover, TWCIS (NC) is not 

a party to Sprint's rural exemption proceeding and thus has had no opportunity-much less a 

"full and fair opportunity"-to litigate the undue economic burden issue in that proceeding. 

Likewise, whereas Sprint had the burden of proof in its rural exemption proceeding with 

Star, Star has the burden of proof under Section 251(f)(2). The divergent allocation of the 

burden of proof under Sections 251(f)(l) and 25l(f)(2) also is critical to the issue of issue 

preclusion. Under both North Carolina and federal law, an issue determined in an earlier case in 

which one party has the burden of proof does not have preclusive effect in a subsequent case in 

which the burden of proof rests with the other party. 74 That precedent confirms the proposition 

that Sprint's failure to demonstrate the absence of an undue economic burden does not mean that 

73 McHan v. C.IR., 558 F.3d 326, 331 (4th Cir. 2009) (internal quotation marks omitted); see 
also Cobb v. Pozzi, 363 F.3d 89, 113-14 (2d Cir. 2004); Wiggins v. Rhode Island, 326 F. Supp. 2d 297, 
307-08 (D.R.I. 2004). 

74 See, e.g., McHan, 558 F.3d at 331-32 (citing the Restatement (Second) of Judgments §28(4), 
which disallows the use of collateral estoppel when "the party against whom the doctrine is invoked had 
the burden [of persuasion] in the first proceeding, but the party seeking to invoke the doctrine has the 
burden in the second proceeding"); In re Kane, 254 F.3d 325, 328 (1st Cir. 2001) (same); Tsoras v. 
Manchin, 2010 U.S. Dist. LEXIS 33210 (N.D.W.V. 2010) (same). 
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Star would in fact suffer an undue economic burden, just as a "not guilty" verdict in a criminal 

case does not mean that the defendant is actually innocent. Although Star asserts that the 

fmdings of the Sprint Recommended Decision should be applied here, 75 it does not cite any 

contrary authority that would justify the Authority's departure from this basic legal principle. 

Second, Sprint's rural exemption proceeding under Section 251(£)(1) and Star's 

suspension/modification Petition under Section 251(£)(2) involve distinct statutory obligations. 

The Section 251(£)(1) proceeding concerns Sprint's efforts to lift Star's continuing exemption 

from complying with the obligations imposed on incumbent LECs under Section 251(c), which 

are the most onerous obligations contained in Section 251. fu stark contrast, the baseline for all 

LECs is that Section 251 (b) is fully applicable. As noted above, the FCC has determined that 

compliance with the obligations of Section 251 (b)( 5) is so fundamental that its rules provide for 

interim transport and termination arrangements pending negotiation and/or arbitration of 

interconnection agreements. 76 Specifically, Star is required to "provide transport and termination 

of telecommunications traffic immediately under an interim arrangement, pending resolution of 

negotiation or arbitration" of an interconnection agreement pursuant to Sections 251 and 252.77 

Third, as explained above, the legal standard under Section 251(£)(2) is not·the same as 

that under Section 251(£)(1). Star has the affirmative obligation to demonstrate that complying 

with any "requirement or requirements" of Section 251(b) Will impose an undue economic 

burden. Yet the Arbitrator was not required to make any such determination in the Sprint 

75 See Petition at 11-12. 
76 47 C.P.R.§ 51.715. 
77 Id § 51.715(a) (emphasis supplied). The FCC's rule provides additional guidance regarding 

the manner in which Star is to comply with its interim transport and termination obligations. See, e.g., id 
§ 51.715(b), (d) (providing for "symmetrical rates" during the interim period and directing state 
commissions to require carriers to true up their accounts to "allow each carrier to receive the level of 
compensation it would have received had the rates in the interim arrangement equaled the rates later 
established by the state commission"). 
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Recommended Decision regarding the impact on Star of complying with any duty set forth in 

Section 251(b). Star strays even farther afield in claiming entitlement to relief under Section 

251(f)(2)(A)(i); it argues that the Sprint Recommended Decision "also supports a finding here 

that the interconnection sought by TWCIS (NC) would cause 'a significant adverse economic 

impact on users of -telecommunications services generally. "'78 It is simply false that the 

Arbitrator made any "fmdings" regarding the meaning or application of that prong of the Section 

251(±)(2) standard. 

Moreover, Star must satisfy its burqen of proof with respect to an additional criterion that 

the Arbitrator did not consider under Section 251(±)(1): whether the suspension of its Section 

251 (b) obligations would be "consistent with the public interest, convenience, and necessity. "79 

Even apart from the fact that the parties and the Arbitrator addressed only Section 251(c) 

obligations in the Sprint rural exemption proceeding, the Sprint Recommended Decision gives 

no consideration to the pro-competitive benefits of Sprint's planned entry in that proceeding and 

thus severely limits the significance of those prior findings even in the unlikely event the 

NCREA were to adopt them. As the FCC has recognized, the public interestweighs decidedly in 

favor of applying Section 251(b) to all LECs, rather than establishing suspensions or 

exemptions.80 

The relevant precedent makes clear that enforcing the pro-competitive duties in Section 

251(b)-including in particular in rural areas-is consistent .with the public interest and that any 

#221446 

78 Petition at 12. 
79 47 u.s.c. § 251(f)(2)(B). 
80 See CAF Order~ 824. 
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blanket suspension would contravene that interest. 81 The FCC specifically detennined that the 

public interest is strongly advanced by enforcing the rights TWCIS (NC) have invoked in its 

request to negotiate interconnection agreements implementing Section 251(b). The FCC 

explained that requiring incumbent LECs to interconnect and exchange traffic "will promote 

competition and spur investment ... particularly in rural areas, by encouraging the deployment 

of facilities-based voice services."82 As a result, unlike the rural exemption provision, there can 

be no dispute that the "fundamental policy" of Sections 251(a) and (b) is to open local 

telecommunications markets and "the promotion of facilities-based local competition."83 Star 

ignores the compelling public interest benefits of that fundamental policy. 84 Those benefits, 

which have been recognized by Congress and the FCC, are dispositive of the public interest 

prong under Section 251(f)(2) and warrant dismissal ofthe Petition. 

In light of the key differences between Sections 251(f)(l) and 251(f)(2), it would 

constitute clear error to suspend any requirement under Section 251(b) based on the Sprint 

· Recommended Decision. 85 Star cannot rely on the ''undue burden" aspects of the preliminary 

analysis in that case given that no final judgment has been rendered in that case and, in any 

event, TWCIS (NC) is not a party to that proceeding. In actdition, Section 25l(f)(2) entails a 

different burden of proof and authorizes suspension of entirely different statutory requirements 

81 See, e.g., Montana Order at *30 {"A petitioner asking for an unlimited exemption from the 
requirements of the Act would have an extremely difficult, if not impossible, burden before this 
Commission."). 

82 CRC Declaratory Ruling~ 1 (emphasis supplied). 
83 Verizon Cal., 555 F.3d at 274 (D.C. Cir. 2009). 
84 Petition at 14 (asserting incorrectly that the "paramount public interest concern at stake in any 

proceeding under Section 251(f)(2) is the protection ofuniversal service, which is synonymous with the 
public interest"). 

85 See GTE South, Inc. v. Morrison, 199 F.3d 733, 742 (4th Cir. 1999) (applying de novo review 
to NCREA's interpretations of the Telecommunications Act). Duncan, 656 F. Supp. 2d at 574 (same). 
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(i.e., those duties set forth in Section 251(b), rather than Section 251(c) alone). Nor can Star 

satisfy the public interest prong under Section 251(±)(2), because the public interest plainly is 

served by continued enforcement of Section 251(b) requirements, rather than any type of 

suspension. Accordingly, Star's Petition should be dismissed. 

II. THE AUTHORITY IS REQUIRED TO COMPLY WITH FEDERAL 
STATUTORY DEADLINES FOR COMPLETING ARBITRATION OF AN 
INTERCONNECTION AGREEMENT BETWEEN TWCIS (NC) AND STAR 

A. The NCREA Should Direct the Arbitrator To Adopt an Expedited 
Procedural Schedule in This Proceeding To Ensure That Arbitration 
Concludes within 135 Days of Its Final Decision. 

Regardless of the disposition of Star's Section 251(±)(2) Petition, the Arbitrator has a 

statutory duty to proceed with the arbitration proceeding. The NCREA has a federal statutory 

obligation to arbitrate an interconnection agreement "not later than 9 months after the date" on 

which Star flrst received TWCIS (NC)'s request to interconnect and exchange local trafflc. 86 In 

addition, the Act compels the Authority to conclude arbitration approximately 135 days after 

receiving TWCIS (NC)'s petitionfor arbitration.87 Due to the unusual procedural posture of this 

proceeding, discussed above, calculating the applicable deadlines entails more complexity than 

in most arbitration proceedings. TWCIS (NC) considers the date of the Final Decision directing 

the Arbitrator to commence arbitration in this case--January 31, 2012-to be the most 

86 47 u.s.c. § 252(b)(4)(C). 
87 See id. § 252(b )(1) (requiring that a petition for arbitration be filed "[ d]uring the period from 

the 135th to the 160th day (inclusive) after the date on which an incumbent local exchange carrier 
receives a request for negotiation"). Nine calendar months equal approximately 270 days, which dictates 
that, in order to comply with Section 252(b)(4)(C), a state commission is required to complete arbitration 
of interconnection agreements within 135 days after receiving a petition for arbitration pursuant to 
Section252(b)(l). Id §§ 252(b)(4)(C), 252(b)(l). 
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appropriate date on which to restart the arbitration clock By this measure, Section 252 requires 

that the NCREA "conclude the resolution of any unresolved issues" by June 15, 2012.88 

TWCIS (NC) also believes that this deadline requires the adoption of an expedited 

arbitration schedule in this matter. TWCIS (NC) already has submitted such a schedule to the 

Arbitrator. TWCIS (NC)'s proposed schedule represents a reasonable approach to ensure timely 

completion of this proceeding. Indeed, the proposed schedule is consistent with schedules 

adopted by the NCUC in analogous proceedings, including the procedural schedule currently 

being followed in TWCIS (NC)'s arbitration with Pineville Telephone Company.89 To the extent 

that arbitration of an interconnection agreement between TWCIS (NC) and Star is not complete 

by June 15, 2012, TWCIS (NC) reserves its right to seek preemption of the NCREA pursuant to 

Section 252(e)(5).90 

B. Section 25l(f)(2) Does Not Authorize Suspension of the Statutory Deadline 
for Completing Arbitration Proceedings Commenced Under Section 252(b). 

Star is incorrect in suggesting that the NCREA may suspend the Section 252 arbitration 

proceeding prior to addressing its Section 251(£)(2) Petition. Although its Petition is unclear on 

this point, it appears that Star would have the NCREA adopt a bifurcated process whereby its 

Section 251(£)(2) Petition would be addressed first, followed by arbitration of an interconnection 

agreement.91 Star offers no legal support for its preferred approach, and there is none. 

88 Id. § 252(b)(4)(C). 
89 See NCUC Docket No. P-1262, Sub 5 (Petition for Arbitration filed Oct. 26, 2011; hearing 

originally scheduled for March 20, 2012). 
90 47 U.S.C. § 252(e)(5). 
91 See Petition at 15 (asserting that the Authority should "establish a procedural schedule for 

conducting ... discovery ... and schedule a hearing with regard to th[ e] Petition, prior to moving forward 
with" the arbitration process (emphasis supplied)). 
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A bifurcated procedure such as that previously adopted in this proceeding would be · 

inappropriate in light of the fmdings in the CRC Declaratory Ruling. As discussed above, the 

FCC has now made clear that network interconnection and the exchange of local 

telecommunications traffic pursuant to Sections 251(a) and (b) are default universal requirements 

with which Star is required to comply. Unlike Section 251(c) requirements subject to the rural 

exemption, compliance is the rule, not the exception. Thus, there is no preliminary issue or 

procedural hurdle for TWCIS (NC) to overcome before it has the right to arbitrate an 

interconnection agreement; as the Recommended Decision adopted by the NCREA 

acknowledges, "TWCIS (NC) (NC) has satisfied the only statutory prerequisite to invoke 

compulsory arbitration by making a bona fide request for interconnection."92 

Furthermore, Section 252-not Section 25l(f)(2)-establishes the procedures for 

arbitration proceedirigs conducted pursuant to that Section. Although Section 25l(f)(2) 

empowers the NCREA to suspend an incumbent LEC's obligations under Sections 25l(b) and 

(c) while it considers a suspension/modification petition (and based on an appropriate showing 

by the petitioning party)/3 it does not provide any basis for suspending arbitration proceedings 

commenced under Section 252(b). The statutory language makes clear that a state commission 

has no authority to suspend a Section 252 arbitration proceeding, and any attempt to do so would 

constitute a "failure to act" under Section 252( e )(5), as noted above. 

Accordingly, in the event that the NCREA determines that Star's Petition should move 

forward at all, that proceeding cannot be used as a basis to further delay arbitration in this 

proceeding. Rather, the NCREA should open a separate docketed proceeding to examine the 

Section 251(f)(2) issues, and that case should move forward in parallel with the parties' 

#221446 

92 Recommended Decision at 8. 
93 47 u.s.c. § 25l(f)(2). 
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arbitration of an interconnection agreement. In the alternative, the Authority could adopt a 

procedure similar to that proposed by the Maine Recommended Decision, according to which the 

NCREA would "open an arbitration proceeding pursuant to Section 252 of the Act" and "address 

concrete concerns" of the incumbent LEC, if any, through the arbitration process. 94 

Whatever procedural approach the NCREA chooses, it should not grant Star's request for 

interim relief of it Section 25l(b) obligations-during the pendency of this Motion, the 

arbitration proceeding, or Star's Petition. Indeed, Star's request for a temporary suspension of its 

obligations fails based on the same flaws that doom its efforts to obtain indefinite suspension of 

Section 25l(b). Star's mere filing of a defective Petition for suspension plainly cannot be 

sufficient to warrant the interim suspension it seeks. Notably, Star provides no additional 

argument or precedent in support of interlocutory relief. Whether or not the traditional 

injunctive relief standard applies in these circumstances, any type of "good cause" standard by 

its nature should entail some inquiry into Star's likelihood of success on its Petition, the threat of 

irreparable hann, and the public interest implications of the requested relief. Yet Star makes no 

showing of any kind that would warrant displacement of the core Section 25l(b) duties that 

Congress intended to apply universally.95 

C. Section 253(f) Also Provides No Legal Basis To Further Delay Star's 
Compliance with Sections 25l(a) and (b). · 

Finally, Star again misconstrues the Act when it asserts that Section 253(f) permits the · 

Authority to relieve Star of its duty to comply with Section 251 (b) requirements until such time 

94 Maine Recommended Decision at 20. 
95 Indeed, given the FCC's requirement that incumbent LECs begin exchanging 

telecommunications traffic "without unreasonable delay" even before entering into a formal 
interconnection agreement, 47 C.F.R § 51.715(b), TWCIS (NC) believes that Star could not show that an 
order barring the exchange of local traffic would advance the public policy interests at stake (even apart 
from its failure to supply any argument or authority in support of such an outcome). 
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as (i) TWCIS (NC) is designated as a carrier of last resort ("COLR") or eligible 

telecommunications carrier ("ETC") throughout Star's serVice area, or (ii) Star is relieved of its 

state COLR duties.96 The language of Section 253(£) is clear: a state commission may "require a 

telecommunications carrier that seeks to provide, telephone exchange service or exchange access 

... to meet the requirements in section 214(e)(l) ... for designation as an [ETC] for that area 

before being permitted to provide such service."97 Contrary to Star's suggestion, TWCIS (NC) 

has not requested, nor does it seek, authorization to provide service in this proceeding. Rather, 

the sole purpose of this proceeding is to arbitrate an interconnection agreement between 

TWCIS (NC), in keeping with TWCIS (NC)'s rights, and Star's obligations, under Sections 251 

and252. 

Star's reliance on Section 253(£) in this case thus is misplaced and woefully late. To the 

extent Star believes that TWCIS (NC)'s operating authority should be conditioned on 

TWCIS (NC)'s status as an ETC, the time for making such an argument passed in 2003, when 

TWCIS (NC) received its certificate of public convenience and necessity in North Carolina.98 In 

any event, the NCUC would have placed any such limitations on TWCIS (NC)'s operating 

authority that it believed to be necessary at that time, but it did not do so. 

Star's suggestion that TWCIS (NC) lacks the requisite authority to operate in areas 

served by Star as a result of under Section 62-110(f3) of the General Statutes of North Carolina, 

96 Petition at 15. 
97 47 U.S.C. § 253(f) (emphasis supplied). 
98 Application of Time Warner Cable Information Services for a Certificate of Public 

Convenience and Necessity to Offer Long Distance Telecommunications Service by a Reseller, Order 
Granting Certificates, Docket No. P-1262, Sub 0,1 (N.C. Utils. Comm'n, May 16, 2003). Pursuant to the 
certificate issued by the NCUC, TWCIS (NC) holds statewide operating authority to provide intrastate 
local exchange and exchange access telephone service throughout the State of North Carolina. See id 
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is equally untenable.99 Indeed, the NCUC Public Staff has made clear its position that the 

interpretation of Section 62-11 O(f3) proposed by Star "almost certainly violate[ s] section 253 [of 

the Act] and would be preempted by the FCC if challenged,"100 and FCC precedent confirms the 

Public Staffs conclusion. 101 Likewise, Star's apparent belief that Section 251(£)(2), Section 

253(f), or some combination thereof, authorizes the NCREA to require TWCIS (NC) to build out 

its network to every comer of every Star exchange before TWCIS (NC) may exercise its rights to 

basic interconnection and exchange of local traffic is contrary to settled law and would erect an 

insurmountable barrier to entry. 102 

The FCC has made clear that competitive carriers may be certified as ETCs in rural areas 

even when they cannot provide service throughout the incumbent's territory. 103 In other words, 

· competitors with more limited footprints than the incumbent (which of course is true of virtually 

all new entrants) are not only allowed to compete, they are eligible to receive federal subsidies to 

do so (provided they otherwise are eligible under 47 U.S.C. § 214(e)). The FCC held that 

"requiring a prospective new entrant to provide service throughout a service area before 

receiving ETC status has the effect of prohibiting competitive entry in those areas where 

99 N.C. Gen. Stat. § 62-110(£3); see Petition at 3 n.3. 
100 Telephone Competition Summary of Proceedings, Report to the Joint Legislative Utility 

Review Committee Pursuant to Chapter 27 of the 1995 Session Laws, at 41 (Oct. 1999). 
101 See, e.g., Silver Star Tel. Co., Inc. Petition for Preemption and Declaratory Ruling, 

Memorandum Opinion and Order, 12 FCC Red 15639, 15658-60 ft 42-46 (1997) (Wyo.) recon. denied, 
13 FCC Red 16356, 16356 ~ 1 (1998); Pub. Uti!. Comm'n ofTex., et al., Petitions for Declaratory Ruling 
and/or Preemption of Certain Provisions of the Texas Public Utility Regulatory Act of 1995, 
Memorandum Opinion and Order, 13 FCC Red 3460, 3566 ~ 227 (1997) (Tex.). 

102 See Petition at 9 (alleging that interconnection and exchange of traffic with TWCIS (NC) 
would result in "cream skimming"); see also id at 15 (arguing that TWCIS (NC) should be denied access 
to rights under Sections 251(a) and (b) until it becomes an ETC or COLR). 

103 See Federal-State Joint Board on Universal Service; Western Wireless Corp. Petition for 
Preemption of an Order of the South Dakota Pub. Utils. Commission, Declaratory Ruling, 15 FCC Red 
15168 ~~ 12-13 (2000). 
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universal service support is essential to the provision of affordable telecommunications service 

and is available to the incumbent LEC."104 The FCC further held that "[s]uch a requirement 

would deprive consumers in high-cost areas of the benefits of competition by insulating the 

incumbent LEG from competition."105 If a carrier can be a subsidized entrant in a rural area 

without covering the entire territory, there can be no legitimate basis for suspending the Section 

25l(b) rights of a facilities-based provider that does not seek government funding simply 

because its network does not overlap completely with the incumbent's. 

CONCLUSION 

The Commission should dismiss Star's Petition because it does not state a cognizable 

claim under federal law. TWCIS (NC) · therefore respectfully urges the NCREA to take 

immediate steps to commence arbitration of an interconnection agreement between the parties. 

104 Id. ~ 12. 
105 I d. (emphasis supplied). 
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