
Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC 20554 
 

In re:       ) 
       ) 
Hawaii Catholic TV, Inc.    ) 
       ) CSR-___________ 
Must-Carry Complaint Regarding    ) 
Television Station KUPU(DT),    ) 
Waimanalo, Hawaii     ) 
 
To: Office of the Secretary 
Attn: Chief, Media Bureau 
 
 

MUST-CARRY COMPLAINT 
 

 Hawaii Catholic TV, Inc. (“HCTV”), pursuant to Section 614 of the Communications Act of 

1934, as amended, and Sections 76.7 and 76.61 of the Commission’s Rules, hereby files this 

Complaint requesting that the Commission order Time Warner Entertainment Company, L.P., d/b/a 

Oceanic Time Warner Cable (“Oceanic”) to carry local commercial television station KUPU(DT), 

licensed to serve Waimanalo, Hawaii (the “Station”) in accordance with the Commission’s must 

carry rules and policies throughout the Honolulu, Hawaii designated market area (the “DMA”) for 

the remaining duration of the current must carry election cycle, expiring December 31, 2014.   

I. OCEANIC HAS DENIED KUPU(DT) ITS FULL CARRIAGE RIGHTS 

In a letter dated August 13 (the “Carriage Request”), HCTV notified Oceanic that its failure 

to carry the Station throughout the Honolulu DMA constituted a failure by Oceanic to comply with 

the Commission’s must-carry rules.  A copy of the Carriage Request is attached to this Petition at its 

Exhibit 1.  The Carriage Request demanded that Oceanic commence carriage of the Station on all of 

Oceanic’s cable systems serving the DMA, and included documentation demonstrating that 

KUPU(DT) would provide a good quality over-the-air signal to Oceanic’s principal headend for all 

of its Hawaii Cable Systems. 

 
   



 Oceanic responded to HCTV by letter dated September 12, 2013, a copy of which is 

attached to this Petition as Exhibit 2 (the “Partial Denial”).  The Partial Denial denied carriage to 

the Station on systems serving areas outside of Oahu (the “Denied Systems”) based on Oceanic’s 

claim that the Station does not deliver a good-quality over-the-air signal to the headends Oceanic 

claims serve those systems.  As explained more fully below, however, Oceanic in fact operates all 

of its Hawaii systems from a single central headend in Honolulu – a headend to which the Station 

clearly provides a good quality over-the-air signal.    

 Section 76.61(a)(5) provides that any must-carry complaint must be filed within 60 days of 

either a cable operator’s denial of a carriage request or the expiration of the 30-day response period 

set forth in Section 76.61(a)(2).  The Partial Denial was dated September 12, 2013, and this 

Complaint is therefore timely filed under Section 76.61(a)(5).   

II. KUPU IS ENTITLED TO MANDATORY CARRIAGE ON ALL OF OCEANIC’S 
CABLE SYSTEMS IN THE HONOLULU, HAWAII DMA 

Under the Communications Act and the Commission’s Rules, a station is entitled to 

mandatory carriage on cable systems if it is a “local commercial television station,” as defined in 

Section 76.55(c) of the Commission’s Rules.  Section 76.55(c) defines a “local commercial 

television station” as any full power television broadcast station that is 1) licensed to a community 

within the same television market as the cable system, 2) not considered a distant signal pursuant to 

the cable compulsory copyright license, and 3) capable of delivering a good quality over-the-air 

signal to the system’s principal headend or willing to agree to be responsible for the costs of 

delivering such a signal through alternative means.  KUPU(DT) qualifies as a local commercial 

television station on the Denied Systems operated by Oceanic and therefore is entitled to mandatory 

carriage.   

Pursuant to Section 76.55(e) a station’s television market is defined as its designated market 

area (“DMA”) as assigned by Nielsen Media Research.  The Station is licensed to serve the 
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community of Waimanalo, Hawaii and is in the Honolulu, Hawaii, DMA.1  Oceanic’s Denied 

Systems also serve communities located within the Honolulu, Hawaii DMA, and are therefore 

within the same local market as KUPU(DT).  For the same reasons, KUPU(DT) would not be 

considered a “distant signal” for copyright purposes.   KUPU(DT) sent a letter to Oceanic dated 

September 30, 2011 properly electing mandatory carriage for the current election cycle expiring on 

December 31, 2014.  This Petition was preceded by a written request for carriage delivered to 

Oceanic and Oceanic has not identified any valid defense to the request for carriage.   

In the Partial Denial, Oceanic claims that KUPU(DT) fails to deliver a good quality over-

the-air signal to headends that it operates in the outer islands, headends it claims serve the Denied 

Systems.  Oceanic’s assertions, however, should not be allowed to serve as a basis for a denial of 

carriage where Oceanic in fact operates all of its Hawaii cable systems from a single headend 

located in Honolulu.   As conceded in the Partial Denial, KUPU(DT) delivers a good quality over-

the-air signal to Oceanic’s Oahu headend, which is in fact the principal headend used by all of 

Oceanic’s Hawaii systems, including the Denied Systems.  Oceanic should not be allowed to avoid 

its carriage obligations simply by claiming that other headends located in the outer islands, but that 

do not in fact control Oceanic’s operations, are the “principal” headends of those systems.   

Almost ten years ago, Oceanic consolidated its four separate Hawaii headends into a “single, 

master headend” which allowed Oceanic to receive signals at any location on the islands, 

consolidate signal processing in one location and to “control, operate and monitor” all operations 

from one location.2  As explained in press reports regarding this unified headend, Oceanic gathers 

all incoming program signals at its Oahu headend, processes them there, and sends them out to all 

                                                            
1 See Television and Cable Factbook 2013 at A-400. 
2  See “Hawaii, Fiber-Optic Style,” TVTechnology, available at 
http://www.tvtechnology.com/news/0110/hawaii-fiber-optic-style/184853.  
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of its systems, including the Denied Systems.3  Oceanic even has delivered testimony to the Cable 

Television Division of Hawaii’s Department of Commerce and Consumer Affairs (“DCCA”), the 

state’s cable franchising authority, asserting that Oceanic operates a single, unified system serving 

the entire state of Hawaii.  During a December 2011 hearing on the renewal of Oceanic’s franchises 

for the island of Hawaii, Bob Barlow, President of Oceanic, advised the DCCA’s Cable Advisory 

Committee that “[Oceanic] views the whole state as one system and provides the exact same service 

throughout the state.”4  This service is provided through a central location in Honolulu, a location 

(a) from which Oceanic currently delivers programming to its systems located on the other islands 

and (b) to which KUPU(DT) provides – by Oceanic’s own admission – a good-quality over-the-air 

signal. 

Any attempt by Oceanic to deny carriage on the Denied Systems based on a claim that the 

headends located in the outer islands are the “principal” headends for those systems would be 

directly contrary to the way Oceanic in fact operates its systems.  Such a designation would run 

counter to the requirements of the Commission’s Rules, which prohibit a cable operator from using 

a headend designation to “undermine or evade” the must-carry requirements.5  At the very least, the 

design of Oceanic’s unified system should be considered to itself constitute an alternative means of 

delivery to the headends allegedly serving the Denied Systems.  Oceanic is clearly capable of, and 

in fact does, receive over-the-air signals of other Honolulu television stations at its Oahu headend 

                                                            
3  Id. 
4  Cable Advisory Committee, Department of Commerce and Consumer Affairs, State of 
Hawaii, Minutes of December 12, 2011 Meeting at §II(B), p.2, available at 
http://files.hawaii.gov/dcca/catv/cable_advisory_committee/CAC-minutes-meeting-12-12-2011-
final-01-11-2012.pdf.  
5 47 C.F.R. §76.5(pp)(2).   
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and distribute them to the Denied Systems.6  Where such a signal delivery mechanism is available 

and in use, and entirely under the control of Oceanic, Oceanic should not be able to deny carriage to 

KUPU(DT) simply based on its refusal to make this mechanism available to it.    

 III. KUPU(DT) IS ENTITLED TO CARRIAGE COMMENURATE WITH CARRIAGE 
AFFORDED TO OTHER SIMILARLY-SITUATED MUST-CARRY STATIONS. 

 
In the Partial Denial, Oceanic refers to “FCC rule changes that . . . no longer require cable 

operators to downconvert digital television signals into analog format.”  This appears to be an 

oblique reference to the “viewability rule” previously codified as Section 76.56(d)(3)-(5).  The 

Commission allowed that rule to “sunset” as of December 12, 2012, following a six-month 

transition period.  See Carriage of Digital Television Broadcast Signals, 27 FCC Rcd 6529 (2012) 

(the “Viewability Order”), petition for review pending sub nom. Agape Church, Inc. v. FCC, No. 

12-1334 (D.C. Cir.).  HCTV reserves the right to insist upon compliance with any carriage 

obligations that may arise as a result of the pending appeal in that proceeding.   

HCTV also expects that Oceanic will certify to it, and to the Commission, that Oceanic is in 

fact in compliance with the requirements of the Viewability Order, including in particular the 

requirements to make available at “no cost or an affordable cost,” equipment sufficient to allow any 

legitimate analog subscribers to receive KUPU’s signals.7  In the Partial Denial, Oceanic makes no 

reference to the availability of such equipment, and a review of Oceanic’s website does not disclose 

the availability of such equipment.  HCTV is also aware of no efforts by Oceanic to publicize the 

availability of such equipment to subscribers in the DMA.  If Oceanic intends to take advantage of 

the Viewability Order to avoid providing KUPU(DT)’s signal to any legitimate analog subscribers, 

                                                            
6 Indeed, it appears that to deliver signals from outer island television stations to the Denied 
Systems, Oceanic receives those signals over-the-air at the outer island headends, sends them back 
to the Oahu headend for processing, and then delivers them back to the Denied Systems.  
7 See Viewability Order, 27 FCC Rcd at 6540-41 (noting that a fee of no more than $2 per month 
may be considered “affordable”).   
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HCTV would expect, and the Viewability Order would require, that Oceanic make available, and 

publicize the availability of, such low or no-cost equipment.  To HCTV’s knowledge, Oceanic has 

provided no such publicity, and has not in fact made such equipment readily available.    

HCTV also insists that Oceanic deliver KUPU(DT)’s signal to all subscribers that subscribe 

to any digital service provided by Oceanic.8  In any event, HCTV will continue to insist on 

compliance with Section 76.56(d)(1), which provides that the signal of stations such as KUPU(DT) 

shall be provided to every subscriber of a cable system. Such signals shall be viewable via 
cable on all television receivers of a subscriber which are connected to a cable system by a 
cable operator or for which a cable operator provides a connection. 
 

HCTV is particularly concerned that Oceanic’s reference to the sunsetting of the viewability rule 

may indicate an intention on its part to withhold the KUPU(DT) signal from some of its subscribers 

by preventing, or imposing technical barriers to, the delivery of a viewable KUPU(DT) signal to 

some Oceanic subscribers.  Since Oceanic has not provided any detailed explanation of precisely 

what it might mean by that reference or how it intends to deliver the KUPU(DT) signal to all 

Oceanic subscribers, HCTV is correspondingly unable to conclude that Oceanic’s carriage of 

KUPU(DT) will in fact comply with the Commission’s rules.  Nevertheless, HCTV hereby puts 

Oceanic and the Commission on notice that HCTV will insist on full carriage of KUPU(DT) 

equivalent to the carriage of all other must-carry stations in the market.  To the extent that, once 

initiated, Oceanic’s carriage falls short of full compliance, HCTV will take appropriate responsive 

action. 

                                                            
8 HCTV has reason to believe that many subscribers Oceanic may claim as “analog” subscribers are 
in fact receiving a digital service from Oceanic and reserves the right to verify that Oceanic is in 
fact delivering analog service to any subscriber to whom Oceanic refuses to deliver KUPU(DT)’s 
programming.   
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CONCLUSION 

 HCTV is clearly entitled to mandatory carriage of the signal of KUPU(DT) on all cable 

systems operated by Oceanic in the Honolulu DMA.  KUPU(DT) has properly elected mandatory 

carriage, has notified Oceanic of its failure to comply with the Commission’s mandatory carriage 

rules with respect to KUPU(DT), and has requested that Oceanic commence carriage of the Station 

on all of its Cable Systems in the Honolulu DMA.  Oceanic has refused in writing to carry 

KUPU(DT) on a number of systems in the Honolulu DMA, forcing HCTV to file this Complaint.  

For the reasons set forth herein, HCTV hereby respectfully requests that the Commission order 

Oceanic to carry KUPU(DT) throughout the Honolulu, Hawaii DMA in accordance with the must 

carry rules and policies.   

     Respectfully submitted, 
      
     HAWAII CATHOLIC TV, INC. 
 
 
 

     By: _____________________________________ 
      Harry F. Cole 
      Daniel A. Kirkpatrick 
      Its Counsel 

 

FLETCHER, HEALD & HILDRETH, PLC 
1300 North 17th Street, Suite 1100 
Arlington, VA 22209 
(703) 812-0400 
 
November 12, 2013 
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EXHIBIT 2 
  

 























 

 

 
CERTIFICATE OF SERVICE 

 
 I, Daniel Kirkpatrick, hereby certify that on this 12th day of November, 2013, I caused a 

copy of the foregoing “Must Carry Complaint” to be served via U.S. mail, postage prepaid, upon 

the following: 

  
Bob Barlow, President 

 Time Warner Entertainment Co., L.P. 
 200 Akamainui Street 
 Mililani, HI 96789 

 
 
 
 
       ________________________________ 
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