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To: Office of the Secretary, FCC

Petition for Special Relief Requesting Waiver
of Section 76.101 of the Commission’s Rules

Pursuant to Section 76.7(a)(1) of the Commission’s rules, Service Electric Cablevision

(“Service Electric”) seeks waiver of Section 76.101 of the Commission’s syndicated exclusivity

rules. Service Electric was recently notified that a newly added broadcast station is airing two

programs that are subject to syndicated exclusivity protection in a de minimus portion of its cable

system. As it stands, Service Electric is unable to honor the notice due to system limitations

which do not allow for the airing of distinct channel lineups in individual communities. Absent a

cost prohibitive redesign of its system, Service Electric would either have to blackout the station

in the entirety of its system or violate the syndicated exclusivity rules. Accordingly, Service

Electric seeks a waiver of the syndicated exclusivity rules.
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DISCUSSION

Less than sixty days ago, Service Electric was served with a syndicated exclusivity

notice.1 Pursuant to the rules, only a very small portion of the communities which comprise its

physically integrated system are subject to the blackout requirement. The affected communities

are served off of nodes which make it physically and financially impossible to deliver a separate

channel line up to the few affected communities different from the rest of the physically

integrated system. Service Electric is, therefore, faced with either removing the signal in its

entirety, and thus denying the vast majority of its subscribers access to programming they are

entitled to view, or obtaining the requested waiver of the syndicated exclusivity rules. Therefore,

consistent with policy, Service Electric seeks waiver of the Commission’s syndicated exclusivity

rules.

The special relief process was created to ensure that enforcement of the Commission’s

rules served their intended purpose. In adopting the syndicated exclusivity rules, the

Commission stated that “a broadcaster cannot contract for exclusive rights when it has no

reasonable expectation of exclusivity in any case.”2 The Commission further noted that “cable

systems may continue to avail themselves of the standard waiver procedures provided for in the

Communications Act.”3 Consistent with this policy, Service Electric seeks waiver of the rules.

The instant waiver petition is timely, as it is being filed, along with a Request for Stay of

the rules, within sixty days of receipt of syndicated exclusivity notice from New Age Media.4

Service Electric received notice from New Age Media on September 19, 2013 that the

1 See Email from Linda Greenwald to Donald Brandt and Tim Trently, dated September 19, 2013 attached hereto as
Exhibit 1 (“Syndicated Exclusivity Notice”).
2 Continental Cablevision of Ohio, Inc., 7 FCC Rcd 499 at ¶6 (1992) (citing Report and Order in Gen. Docket No.
87-24, 3 FCC Rcd 5299, 5315 (1988), aff’d in part and modified in part, 4 FCC Rcd 2711 (1989), aff’d sub nom.
United Video, Inc. v. FCC, 890 F.2d 1173 (D.C. Cir. 1989).
3 Id. (citing Report and Order in Gen. Docket No. 87-24, 3 FCC Rcd 5299, 5339, n. 243 (1988)).
4 See 47 CFR 76.105(b)(2).
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broadcaster was asserting its program exclusivity rights on behalf of WOLF TV for the programs

Dr. Phil and The Doctors (“Syndicated Exclusivity Notice”).5 The Syndicated Exclusivity

Notice indicated that Service Electric had recently added WFMZ to the channel line-up served

by its Hazleton headend and that WFMZ aired two programs, Dr. Phil and The Doctors, over

which WOLF claimed exclusivity rights.6 The Notice requested that Service Electric blackout

the programming in light of the syndicated exclusivity rules.7

Immediately upon receipt of the Syndicated Exclusivity Notice, Service Electric

reviewed the request to verify that the rules required Service Electric to blackout the relevant

programming. As a result of the review, Service Electric found that only a small number of

communities that were served off of its Hazelton headend were entitled to protection, since the

majority of the communities served off of the headend were located within WFMZ’s Grade B

contour.8 The cable system is technically integrated and due to the age and configuration of the

cable system, Service Electric cannot simply blackout the programming only in the affected

communities.9

The number of affected communities and subscribers represent only a de minimus portion

of the system. The Hazleton cable system consists of thirty-nine communities, only four of

which are subject to the blackout requirements. The four affected communities represent only a

small minority of the cable system in both overall number and subscriber count. The Hazleton

cable system consists of the following thirty-nine (39) communities: Ashland, Barry, Beaver

Meadows, Blythe, Butler, Conyngham, Delano, Dorrance, East Brunswick, East Cameron, East

5 See fn 1, supra.
6 Id.
7 Id.
8 47 CFR 76.106(a) provides an exception to the syndicated exclusivity rules for communities that fall, in whole or
in part, within the grade B contour of a signal that would otherwise be subject to blackout under the rules.
9 See Declaration of Don Brandt at 2-3 attached as Exhibit 2 (“Brandt Declaration”).
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Norwegian, East Union, Foster, Frackville, Freeland, Gilberton Borough, Girardville, Gordon,

Hazle, Hazleton, Jeddo, Kline, Mahanoy Township, Mcadoo, New Castle, New Ringgold,

Norwegian, Ringtown Borough, Rush, Ryan, Schuylkill, Shenandoah, St. Clair, Sugarloaf,

Tamaqua, Union, Union Township, West Hazleton and West Mahanoy.10 The thirty-nine

communities had a total of 25,042 subscribers as of September 2013.11 Of those thirty-nine

communities, only four communities lie outside of WFMZ’s Grade B contour and are therefore

subject to the obligation to black out the two syndicated programs: Ashland, Barry, East

Cameron and Gordon (“Affected Communities”).12 These Affected Communities are the only

ones in the Hazleton cable system that are entitled to syndicated exclusivity pursuant to WOLF’s

notice. Each of the Affected Communities has well under 1,000 subscribers, specifically

Ashland has 786 subscribers, Barry has 191 subscribers, East Cameron has 15 subscribers and

Gordon has 216 subscribers. Taken together the Affected Communities represent only 4.8% of

the entire Hazleton cable system.13

Commission policy recognizes that the percentage and number of subscribers in the

Affected Communities is de minimus and, accordingly, poses no threat to local broadcasters.14

In Continental Cablevision, the Commission stated that although the program exclusivity rules

were designed to protect “parties’ legitimate contractual rights so that ‘the supply and diversity

of programming demanded by viewers’ may be increased” failure to waive the rules in a de

10 See map showing the forty communities in the Hazleton cable system attached as Exhibit 3 (“Hazleton System
Map”) and Grade B contour of WKMY attached as Exhibit 4; see also Brandt Declaration at 4. The community of
Centralia used to be part of the Hazleton cable system, but the town has had an underground fire burning for years
that forced the evacuation of the entire town. There is no cable plant there nor are there any residents.
11 See Brandt Declaration at 5. The subscriber count in the Hazleton cable system has remained consistent over the
past number of years and has only fluctuated by 1-2%, representing customer losses.
12 See fn 9, supra; see also Brandt Declaration at 6.
13 See Brandt Declaration at 7. The subscriber breakdown as of September 2013 was as follows: Ashland – 786,
Barry – 191, East Cameron – 15 and Gordon – 216.
14 See Continental, 7 FCC Rcd at ¶7 (finding communities of 486 subscribers, representing 3.89% of the cable
system to be de minimus); See also, Missouri Valley Communications, Inc., 58 FCC 2d 1101 (1976) (224
subscribers found to be de minimus); Sabre Cablevision Co., Inc., 33 RR 2d 748 (1975) (finding 5.8% of affected
homes to be de minimus).
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minimus case would “provide protection to only a few hundred viewers at the expense of

thousands not barred from receiving the programming in question.”15 Even so, the Commission

noted that it would not be bound by any specific percentages of subscribers affected.16 The

Affected Communities at issue here represent less than 5% of the total subscribers in the cable

system. While the impact on the 23,834 subscribers in the non-affected portions of the Hazleton

system would be significant should they lose the blacked-out programming, WOLF would not

suffer any significant impact from a waiver of the blackout requirements for such a small number

of subscribers. Accordingly, the balance of public interest weighs in favor of a waiver.

The Commission must look at the overall effect of blacking-out the affected

programming or the entirety of WFMZ throughout the cable system, as it is technically infeasible

for Service Electric to segregate programming to the Affected Communities under the cable

system’s current configuration. The Hazleton cable system is a technically integrated system.17

All of the signals in the system originate from the Hazleton headend and are transported to a

consolidated distribution point.18 From the consolidated distribution point, the channel lineup is

transported out through four separate hub sites, Tamaqua, Frackville, Ashland, and Mahanoy.19

Because the system serves a number of small communities and is located in a rural area, each of

the four hub sites is used to distribute signals out to nodes within the system.20 Many of these

nodes, including those that serve the Affected Communities, extend beyond town borders to

serve multiple communities.21 Sending separate channel lineups to the Affected Communities

15 Continental, 7 FCC Rcd at 499, ¶7 (1992) (citing Gen. Docket No. 87-24, 3 FCC Rcd 5299, 5310 (1988)).
16 Id.
17 See Brandt Declaration at 2.
18 Id at 8.
19 Id. at 9.
20 Id. at 10.
21 See map showing fiber and nodes from Ashland-Barry to Girardville, attached hereto as Exhibit 5 (nodes are
indicated by green flags and fiber lines are drawn in red); see map showing fiber and nodes from Ashland to Bears
Head Headend attached hereto as Exhibit 6 (nodes are indicated by green flags and fiber lines are drawn in red); see
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would require modifications to the existing plant, segregation of the nodes by geographic area

and the creation of separate statistical multiplexing.22 The cost to redesign the plant would be

prohibitive, amounting to well over $100,000.23

Service Electric’s predicament overcomes the Commission’s presumption in adopting the

syndicated exclusivity rules that cable operators are able to purchase, at an affordable cost,

equipment necessary to comply with the rules. In adopting the rules, the Commission stated that:

“[a]lthough cable operators may have to make some changes to the way they do business,

compliance costs will not be burdensome and, in any event, are outweighed by the benefits.”24

Such is not the case here. As indicated above, compliance costs in the instant case are excessive

and outweigh the minor impact that airing the programming to a de minimus population in the

Affected Communities would have on WOLF.

Given the current configuration of the system, without a waiver Service Electric would

have to either delete the two affected programs throughout the entire Hazleton system, send the

affected programs through to the entirety of the system or drop the signal entirely. If Service

Electric deleted the affected programs from those communities that are otherwise entitled to

receive it, it would violate Section 76.62(a) of the Commission’s rules which prohibits the

alteration of a broadcast signal, unless required by the rules. Service Electric could also be liable

for a potential infringement claim for alteration of a broadcast signal as provided for in Section

111(b)(3) of the Copyright Act:

map showing fiber and nodes in overview of Ashland attached hereto as Exhibit 7 (nodes are indicated by green
flags and fiber lines are drawn in red); see also Ashland Area Node Locations attached hereto as Exhibit 8 (showing
the latitude and longitude of the nodes in the Ashland area); see also Brandt Declaration at 11.
22 See Brandt Declaration at 12.
23 See Brandt Declaration at 13.
24 Amendment of Part 73 and 76 of the Commission’s Rule Relating to Program Exclusivity in the Cable and
Broadcast Industries, 3 FCC Rcd 5299, 5313 (1988) (“Program Exclusivity Order), reconsideration and
clarification granted in part, 4 FCC Rcd 2711 (1989), stay denied, FCC 89-274 (1989), aff’d, 890 F. 2d 1173 (D.C.
Cir. 1989).
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(b) SECONDARY TRANSMISSION OF PRIMARY TRANSMISSION TO

CONTROLLED GROUP.—Notwithstanding the provisions of
subsections (a) and (c), the secondary transmission to the public of
a performance or display of a work embodied in a primary
transmission is actionable as an act of infringement under section
501, and is fully subject to the remedies provided by sections 502
through 506, if the primary transmission is not made for reception
by the public at large but is controlled and limited to reception by
particular members of the public: Provided, however, That such
secondary transmission is not actionable as an act of infringement
if—

(1) the primary transmission is made by a broadcast station
licensed by the Federal Communications Commission; and
(2) the carriage of the signals comprising the secondary
transmission is required under the rules, regulations, or
authorizations of the Federal Communications Commission; and
(3) the signal of the primary transmitter is not altered or
changed in any way by the secondary transmitter. 25

Moreover, the Commission has held that a cable operator may not blackout programming

on parts of the system that are entitled to the programming in order to abide by the syndicated

exclusivity rules.26 Accordingly, absent a waiver Service Electric would be left with the option to

remove WFMZ from the system, which would deprive its subscribers of an important source of

local programming.27

The present scenario presents a Hobbesian choice for Service Electric -- whether to deny

blackout protection to a de minimus number of subscribers representing less than 5% of its cable

system, black out programming to a majority of subscribers entitled to receive the programming

or drop a signal that a majority of its subscribers are entitled to receive in its entirety.

If the waiver is not granted the real losers will be the subscribers. We are entering into

the winter storm season. Weather, traffic, school closings, and emergency information from

25 17 USC §111(b)(3). Emphasis supplied.
26 See In the Matter of: CTV of Derry, Inc. Petition for Special Relief, 18 FCC Rcd 19272 at ¶8 (2003).
27 The Commission does not have the authority to waive a statutory restriction. Chrysler Corp. v. Brown, 441 U.S.
281, 302 (1979) (“[T]he exercise of quasi-legislative authority by governmental departments and agencies must be
rooted in a grant of such power by the Congress and subject to the limitations which that body imposes.”); Brandt
Declaration at 16.
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WFMZ may well be life-saving. WFMZ is an important source of local programming for the

Hazleton subscribers. It is a vital community resource, which is why Service Electric added it to

its line up. WFMZ provides local news, sports and entertainment programming which are vital

to Service Electric’s customers. A sampling of WFMZ’s recent news stories included on the

station’s website shows the extent of coverage over areas located in the Hazleton system.28 The

website lists six recent news stories regarding incidents in Schuylkill County where the majority

of the communities in the Hazleton system are located, including reports of vandalism and traffic

incidents.29 The focus on events in Schuylkill County is not surprising since most of the

subscribers in the Hazleton cable system are located less than fifty miles from Allentown, PA –

WFMZ’s community of license – so local programming from Allentown is relevant to those

subscriber’s lives.

Weighing the impact of the waiver on both parties, Commission precedent favors

granting Service Electric’s request.

CONCLUSION

Service Electric urges the Commission to waive the syndicated exclusivity rules in this

limited circumstance. Based on the facts at hand, the impact that enforcement of the

Commission’s rules would have on Service Electric’s cable subscribers supersedes the minor

effect waiver of the rules would have on WOLF.

28 See WFMZ Poconos/Coal Region News, available at http://www.wfmz.com/news/Regional-Poconos-Coal/-
/149546/-/ndvjfd/-/index.html, last viewed November 13, 2013, attached as Exhibit 9.
29 Id.



Respectfully submifted,

Service Electric Cablevision
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From: Linda Greenwald [mailto:lgreenwald@fox56.com]
Sent: Thursday, September 19, 2013 9:45 AM
To: Donald Brandt; Tim Trently
Cc: Jon Cadman; Mike Yanuzzi
Subject: Syndex

Hi Don and Tim –

Hope this e-mail finds you both well. It has been brought to my attention that
your cable head-end in Hazleton has recently added WFMZ to the channel line-
up. As you know, we have exclusivity on several programs for the
Scranton/Wilkes-Barre market and WFMZ airs two of these programs (Dr. Phil and
The Doctors). I am referencing and attaching the original syndex letter that was
sent to your attention in November of 2012 that highlights these programs. Can
you please confirm that you will begin to black out these two programs effective
immediately? I have also attached a schedule for WFMZ so that you can see
where the programs air which is 8-9pm (Dr. Phil) and 9-10pm (The Doctors)
weekdays. I appreciate your attention to this matter and can be reached via
phone or e-mail should you require additional information or have any
questions. Thanks in advance!

Linda Greenwald
Corporate Program Director | New Age Media
1181 Highway 315 | Plains, PA | 18702
570.970.5615 (O) | 570.970.5652 (F)
lgreenwald@fox56.com
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Displaying content from transition.fcc.gov
The content displayed below and overlaid onto this map is provided by a third party, and Google is not responsible for it. Information you enter below may become available to the third party.
41 dBu Service Contour for WFMZ-TV, Allentown, PA

 WFMZ-TV, Allentown, PA
FCC File No. BMLCDT-20111230AAF

 41 dBu Service contour

 41 dBu Service contour (alternate color)

Page 1 of 141 dBu Service Contour for WFMZ-TV, Allentown, PA - Google Maps

11/14/2013https://maps.google.com/?q=http:%2F%2Ftransition.fcc.gov%2Ffcc-bin%2Fcontourplot....
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DeLorme Street Atlas USA® 2009

Data use subject to license.
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DeLorme Street Atlas USA® 2009

Data use subject to license.

© DeLorme. DeLorme Street Atlas USA® 2009.
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DeLorme Street Atlas USA® 2009

Data use subject to license.
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MC-ASHLAND AREA NODE LOCATIONS/COORDINATES

Node Lat Long
HDA001 40°47'10" -76°19'26"
HDA002 40°46'55" -76°20'12"
HDA003 40°46'59" -76°20'32"
HDA004 40°46'56" -76°20'49"
HDA005 40°46'52" -76°21'11"
HDA006 40°46'17" -76°20'15"
HDA007 40°45'42" -76°20'25"
HDA008 40°45'18" -76°19'36"
HDA009 40°44'23" -76°21'20"
HDA010 40°46'7" -76°22'17"
HDA011 40°45'27" -76°22'33"
HDA012 40°45'32" -76°22'57"
HDA013 40°45'52" -76°23'41"
HDA014 40°44'57" -76°27'06"
HDL001 40°43'41" -76°23'26"
HDU001 40°46'30" -76°17'19"
HDU002 40°46'13" -76°19'33"
HDU003 40°45'37" -76°18'14"
HDW001 40°42'42" -76°25'18"
HDW002 40°41'37" -76°26'46"
HDW003 40°40'59" -76°25'48"
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CERTIFICATE OF SERVICE

I, Maureen Murphy, hereby declare that a copy of the foregoing request for review and
waiver was sent via U.S. mail, this day, November 15,2013, to the following, as required by
section 76.7(a)(3) of the Commission's nrles:

President and GM
WFMZTV
300 East Rock Road
Allentown. PA 18103-7519

Ms. Linda Greenwald
Corporate Prognm Director
New Age Media
1l8l Highway3l5
Plains, PA 18702

)//r^, Y4
Maureen Murphy

10


	01_Pet_Spec_Reliief_Content.pdf
	02_Sig_Page_Spec_Relief_Waiver_2013-11-15_SIGNED.pdf
	03_EXH_1_HEADER.pdf
	04_EXH_ONE_CONTENT_E-Mail.pdf
	05_EXH_2_HEADER.pdf
	06_EXH_2_BRANDT_DECLARATION_SIGNED.pdf
	07_EXH_3_HEADER.pdf
	08_EXH_THREE_CONTENT_Hazleton_System_Map.pdf
	09_EXH_4_HEADER.pdf
	10_NEW_EXH_4_WFMZ Grade B Contour Map - Overview.pdf
	11_EXH_5_HEADER.pdf
	12_EXH_FIVE_CONTENT_Map_Ashland-Barry_Girardville.pdf
	13_EXH_6_HEADER.pdf
	14_EXH_SIX_CONTENT_Ashland_Bears_Head.pdf
	15_EXH_7_HEADER.pdf
	16_EXH_SEVEN_Ashland_Overview.pdf
	17_EXH_8_HEADER.pdf
	18_EXH_8_CONTENT_ MC-Ashland_Area_Node-Locations_Coordinates.pdf
	19_EXH_9_HEADER.pdf
	20_EXH_9_CONTENT_WFMZ News Site Print Capture - 11-13-12.pdf
	21_Cert_of_Service_Spec_Relief_Waiver_2013-11-15_SIGNED.pdf

