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21 MR. MCFADDEN: And that's the 

22 question of whether certain of Maritime's site 
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1 based licenses terminated automatically for 

2 failure to construct. 

 

3 JUDGE SIPPEL: Oh, I'm sorry. I 

4 wasn't thinking of that, but, yes, okay. Do 

5 you follow that, Ms. Kane? 

 

6 MS. KANE: Absolutely, Your Honor. 

 

7 MR. MCFADDEN: And so, Your Honor, 

8 we would suggest that, because that's not 

9 impacted by a Second Thursday analysis, the 

10 hearing should proceed, at a minimum with 

11 respect to that issue. 

 

12 JUDGE SIPPEL: How does that strike 

13 you, Mr. Keller? 
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1 MR. KELLER: We're going to find 

2 some way to resolve it through a combination of 

3 a summary decision or some sort of -- like, 

4 when I say a hearing, actually the litigating. 

 

5 JUDGE SIPPEL: Yes. 

 

6 MR. KELLER: I think we're going to 

7 be able to present facts sufficient for a 

8 summary decision. 
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10 JUDGE SIPPEL: Well, let me hear 

11 from Mr. McFadden. 

 

12 MR. MCFADDEN: Your Honor, if I may, 

13 what Mr. Keller has just said suggests that the 

14 hearing on the question of the site-based 

15 licenses could be very expeditious. You know, 

16 I don't think there's any reason to delay it. 

17 Just, to take a step back, where we 

18 are in this proceeding is that the Commission 

19 designated for hearing, among other issues, the 

20 question of whether Maritime's licenses 

21 terminated automatically, and thus, no longer 

22 exist. 
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1 The Commission designated that as an 

2 issue for hearing before Your Honor. Maritime 

3 has moved, essentially, to stay the hearing 

4 based on the application of the Second Thursday 

5 doctrine. That application has nothing to do 

6 with the issue of the site-based licenses, and 

7 there's no reason to stay the hearing with 

8 respect to that issue, Your Honor. 

 

20 MR. KELLER: It's got to be resolved 

21 some way in this forum, but also what will 

22 happen under Second Thursday is, if the other 
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1 licenses are resolved under Second Thursday, 

2 these particular licenses -- that particular 

3 issue, excuse me, is not a basic qualifying 

4 issue, and so there is, then, the possibility 

5 of resolving this during negotiating 

6 settlement, as well. It wouldn't exist for a 

7 basic qualifying issue. 

 

8 JUDGE SIPPEL: It wouldn't exist for 

9 a basic qualifying issue. 

 

10 MR. KELLER: What I'm saying is, 

11 we're working hard to come up with a way of 

12 resolving these in either some sort of an 

13 expedited hearing or a non-hearing process, 



14 which, obviously, will have to be agreed to or 

15 cooperated with by the other parties, and I 

16 will include that in the comprehensive filing 

17 that we make. 
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shouldn't be an excuse for not -- 

 

2 JUDGE SIPPEL: I never -- 

 

3 MS. KANE: -- going forward with 

4 litigation. 

 

5 JUDGE SIPPEL: -- heard of that 

6 basis of defense. 

 

7 MR. KELLER: That's the nature of 

8 bankruptcy. 

 

9 JUDGE SIPPEL: Well, I know, but 

10 it's the nature of enforcement that -- I just 

11 can't, I can't buy that. 

12 And, I mean, and also, I mean, the 

13 way you described to me what that construction 

14 issue is about, and the intent to permanently 

15 discontinue as opposed to not permanently 

16 discontinue, that leaves a question of fact 

17 open right there. 

 

18 MS. KANE: Well, Your Honor, we've 

19 served discovery, as has Mr. Havens, directed 

20 to these very issues, and none of that 

21 discovery has been responded to. 

22 So should Your Honor agree that this 
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1 hearing should proceed with regard to those 

2 issues, certainly, both the Bureau and Mr. 

3 Havens would be entitled to responses to the 

4 discovery that's directed to that issue. 

 

5 JUDGE SIPPEL: Well, I'll tell you 

6 what to do. Send me up -- that is, get to me, 

7 again, request relief to pursue discovery on 

8 that issue and outline what the scope of that 

9 discovery would be. 



 

10 MS. KANE: We can do that, Your 

11 Honor. 

 

12 JUDGE SIPPEL: That's all. It 

13 doesn't have to be a -- I mean, it's up to me. 
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1 Honor. 

 

2 JUDGE SIPPEL: And my intention on 

3 that would be to have a minimum of discovery 

4 and get that issue right on the table, while 

5 all this other stuff is floating around. I'm 

6 not going to hold an issue up until after 

7 everything else is done. 

8 I mean, how are you going to be any 
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1 JUDGE SIPPEL: I think we're all set 

 

 

 

[End of Part 1] 

  



Part 2 

 

 

Full pages from the above captioned prehearing. 

 

 

On following pages. 
  



Page 249 

1 one, or do you need one? I rather tell them, 

2 do you need a subpoena? 

3 MS. KANE: Let's go with that. 

4 JUDGE SIPPEL: And you'll come to me 

5 with an application, and you'll have it the 

6 same day. 

7 MS. KANE: Thank you, Your Honor. 

8 JUDGE SIPPEL: Okay, is there 

9 anything else? 

10 MR. MCFADDEN: Your Honor, if I may, 

11 we spent quite a bit of time on the issue of 

12 the spectrum valuation and the goal of that is 

13 to determine whether the value of the assets 

14 exceeds the value of debt owed to innocent 

15 creditors, such that the hearing would have to 

16 go forward in any event. 

17 If I may, there is another issue 

18 designated for hearing that is not affected by 

19 the Second Thursday analysis. 

20 JUDGE SIPPEL: Well, that's true. 

21 MR. MCFADDEN: And that's the 

22 question of whether certain of Maritime's site 
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1 based licenses terminated automatically for 

2 failure to construct. 

3 JUDGE SIPPEL: Oh, I'm sorry. I 

4 wasn't thinking of that, but, yes, okay. Do 

5 you follow that, Ms. Kane? 

6 MS. KANE: Absolutely, Your Honor. 

7 MR. MCFADDEN: And so, Your Honor, 

8 we would suggest that, because that's not 

9 impacted by a Second Thursday analysis, the 

10 hearing should proceed, at a minimum with 

11 respect to that issue. 

12 JUDGE SIPPEL: How does that strike 

13 you, Mr. Keller? 

14 MR. KELLER: Well, Your Honor, I 

15 think, again, it is our hope and desire to 

16 resolve that issue outside the context of 

17 hearing, if possible, after these other Second 

18 Thursday issues are dealt with. In other 

19 words, if -- first of all, we don't anticipate 

20 coming back for a hearing on that at all. I 

21 mean -- 

22 JUDGE SIPPEL: Why? 

 
Page 251 



1 MR. KELLER: We're going to find 

2 some way to resolve it through a combination of 

3 a summary decision or some sort of -- like, 

4 when I say a hearing, actually the litigating. 

5 JUDGE SIPPEL: Yes. 

6 MR. KELLER: I think we're going to 

7 be able to present facts sufficient for a 

8 summary decision. Now, granted, there may be 

9 arguments about that, on the question of 

10 construction. On the question of permanent 

11 discontinuance there is not going to be a 

12 factual dispute. 

13 In other words, there is not going 

14 to be a factual dispute about whether a station 

15 is or is not off the air. The issue is going 

16 to be strictly a legal argument about whether 

17 or not the discontinuance of that station 

18 constitutes a permanent discontinuance, and 

19 that's going to be a legal analysis. 

20 MR. MCFADDEN: That, Your Honor -- 

21 I'm sorry. 

22 MR. KELLER: So that's, basically, 
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1 it. But, all I would say is I would also 

2 address this in the comprehensive filing about 

3 what our proposal is for dealing with this, and 

4 whether it would require any further hearing or 

5 not. But we're going to do our very best to 

6 make sure that there is no need for further 

7 full-blown hearing issues on that question. 

8 JUDGE SIPPEL: I understand -- 

9 MR. KELLER: Your Honor -- 

10 JUDGE SIPPEL: Well, let me hear 

11 from Mr. McFadden. 

12 MR. MCFADDEN: Your Honor, if I may, 

13 what Mr. Keller has just said suggests that the 

14 hearing on the question of the site-based 

15 licenses could be very expeditious. You know, 

16 I don't think there's any reason to delay it. 

17 Just, to take a step back, where we 

18 are in this proceeding is that the Commission 

19 designated for hearing, among other issues, the 

20 question of whether Maritime's licenses 

21 terminated automatically, and thus, no longer 

22 exist. 
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1 The Commission designated that as an 



2 issue for hearing before Your Honor. Maritime 

3 has moved, essentially, to stay the hearing 

4 based on the application of the Second Thursday 

5 doctrine. That application has nothing to do 

6 with the issue of the site-based licenses, and 

7 there's no reason to stay the hearing with 

8 respect to that issue, Your Honor. 

9 JUDGE SIPPEL: Well, I mean, you 

10 said you're going to proceed -- you're thinking 

11 of a summary decision. 

12 MR. KELLER: Well, that's one 

13 possible resolution. See, the other -- 

14 JUDGE SIPPEL: Well, it's got to be 

15 resolved some way. 

16 MR. KELLER: It's got to be 

17 resolved. 

18 JUDGE SIPPEL: It's got to be 

19 resolved in this forum. 

20 MR. KELLER: It's got to be resolved 

21 some way in this forum, but also what will 

22 happen under Second Thursday is, if the other 
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1 licenses are resolved under Second Thursday, 

2 these particular licenses -- that particular 

3 issue, excuse me, is not a basic qualifying 

4 issue, and so there is, then, the possibility 

5 of resolving this during negotiating 

6 settlement, as well. It wouldn't exist for a 

7 basic qualifying issue. 

8 JUDGE SIPPEL: It wouldn't exist for 

9 a basic qualifying issue. 

10 MR. KELLER: What I'm saying is, 

11 we're working hard to come up with a way of 

12 resolving these in either some sort of an 

13 expedited hearing or a non-hearing process, 

14 which, obviously, will have to be agreed to or 

15 cooperated with by the other parties, and I 

16 will include that in the comprehensive filing 

17 that we make. 

18 Part of the reason of not going 

19 forward right now is, I mean, quite frankly, we 

20 don't have -- we're not able to finance the 

21 litigation of that issue at the moment. 

22 MS. KANE: Well, Your Honor, that 
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shouldn't be an excuse for not -- 

2 JUDGE SIPPEL: I never -- 



3 MS. KANE: -- going forward with 

4 litigation. 

5 JUDGE SIPPEL: -- heard of that 

6 basis of defense. 

7 MR. KELLER: That's the nature of 

8 bankruptcy. 

9 JUDGE SIPPEL: Well, I know, but 

10 it's the nature of enforcement that -- I just 

11 can't, I can't buy that. 

12 And, I mean, and also, I mean, the 

13 way you described to me what that construction 

14 issue is about, and the intent to permanently 

15 discontinue as opposed to not permanently 

16 discontinue, that leaves a question of fact 

17 open right there. 

18 MS. KANE: Well, Your Honor, we've 

19 served discovery, as has Mr. Havens, directed 

20 to these very issues, and none of that 

21 discovery has been responded to. 

22 So should Your Honor agree that this 
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1 hearing should proceed with regard to those 

2 issues, certainly, both the Bureau and Mr. 

3 Havens would be entitled to responses to the 

4 discovery that's directed to that issue. 

5 JUDGE SIPPEL: Well, I'll tell you 

6 what to do. Send me up -- that is, get to me, 

7 again, request relief to pursue discovery on 

8 that issue and outline what the scope of that 

9 discovery would be. 

10 MS. KANE: We can do that, Your 

11 Honor. 

12 JUDGE SIPPEL: That's all. It 

13 doesn't have to be a -- I mean, it's up to me. 

14 I will make it, it's up to me to decide whether 

15 I want to get further pleas, and I might do it 

16 right on that or -- in other words, I'm not 

17 expecting that it's going to be successfully 

18 objective, let me say that, without predicting 

19 what the outcome is going to be. I'll figure 

20 that one out. That's my problem. Your problem 

21 is just getting it in. 

22 MS. KANE: We can do that, Your 
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1 Honor. 

2 JUDGE SIPPEL: And my intention on 

3 that would be to have a minimum of discovery 



4 and get that issue right on the table, while 

5 all this other stuff is floating around. I'm 

6 not going to hold an issue up until after 

7 everything else is done. 

8 I mean, how are you going to be any 

9 richer after you go through bankruptcy than you 

10 are now? 

11 MR. KELLER: Understood. 

12 JUDGE SIPPEL: Or maybe you can get 

13 a local public defender or something, I don't 

14 know. For that issue. 

15 MR. KELLER: We have those here? 

16 JUDGE SIPPEL: For that issue. 

17 Well, that'll take care -- well never mind. I 

18 know you're not going to go down that road. 

19 I'm certainly saying is that that issue has to 

20 be litigated, and there's no reason to hold it 

21 up. 

22 Okay, and also we've got the 
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1 forfeiture question. I do not know what it is, 

2 but you said that you think you're going to 

3 take care of forfeiture, like it's not a 

4 problem. How you going to do that without any 

5 money? 

6 MR. KELLER: We were going to agree 

7 we're going to allocate a portion of the 

8 proceeds to voluntary contribution in lieu of 

9 the forfeiture, and also, if the company ends 

10 up with no money, they have no money to pay a 

11 forfeiture with, too. That's another point. 

12 JUDGE SIPPEL: Well, get the 

13 promissory note and -- 

14 MR. KELLER: Yes. 

15 JUDGE SIPPEL: Well, if I have to -- 

16 I don't think there's ever -- I mean, there's 

17 no final answer to any of those things -- 

18 MR. KELLER: True. 

19 JUDGE SIPPEL: -- right here today. 

20 I'm really sorry, because I know that I'm 

21 running the tab up on this case. 

22 MR. KELLER: It's all right. 
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1 JUDGE SIPPEL: I think we're all set 

2 for everything we're going to -- yes, sir. 

3 MR. RICHARDS: Jack Richards, Your 

4 Honor. As I mentioned at the beginning of the 



5 hearing, we represent four oil and gas 

6 companies, one of which, at this point, despite 

7 as much fun as it is to participate in this 

8 hearing, has had enough, and has filed a motion 

9 to withdraw its notice of appearance. May we 

10 have a ruling -- 

11 JUDGE SIPPEL: Oh, I'm sorry. 

12 MR. RICHARDS: -- on that? 

13 JUDGE SIPPEL: Yes. I have it here, 

14 I wrote it down, in fact, to quickly address 

15 that and then get an original order out on it. 

16 MR. RICHARDS: It was unopposed. 

17 JUDGE SIPPEL: Yes, it was. And 

18 it's been a while. Motion to withdraw and 

19 orders of appearance. 

20 MR. RICHARDS: Okay. 

21 JUDGE SIPPEL: And as applied by Mr. 

22 Jack Richards. Yes, sir. I apologize. 
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1 MR. RICHARDS: Thank you, Your 

2 Honor. 

3 (Simultaneous speaking.) 

4 MR. RICHARDS: I would also like to 

5 take a minute -- 

6 JUDGE SIPPEL: You're right. 

7 MR. RICHARDS: -- to follow up on 

8 Mr. Zdebski's comments and Mr. Plache's 

9 comments about the nature of the applicants in 

10 this proceeding, because I'm concerned -- 

11 JUDGE SIPPEL: Are you back on the 

12 case again? I thought you just withdrew. 

13 MR. RICHARDS: We still have four 

14 other clients in this hearing. 

15 JUDGE SIPPEL: Oh, okay. I see. 

16 Right. 

17 MR. RICHARDS: And that includes 

18 three oil and gas companies, and one electric 

19 utility. 

20 The oil and gas companies need the frequencies 

21 to control pipelines. The electric utility 

22 needs the frequencies to control its electric 
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1 MR. RICHARDS: Thank you, Your 

2 Honor. 

3 (Simultaneous speaking.) 

4 MR. RICHARDS: I would also like to 

5 take a minute -- 



6 JUDGE SIPPEL: You're right. 

7 MR. RICHARDS: -- to follow up on 

8 Mr. Zdebski's comments and Mr. Plache's 

9 comments about the nature of the applicants in 

10 this proceeding, because I'm concerned -- 

11 JUDGE SIPPEL: Are you back on the 

12 case again? I thought you just withdrew. 

13 MR. RICHARDS: We still have four 

14 other clients in this hearing. 

15 JUDGE SIPPEL: Oh, okay. I see. 

16 Right. 

17 MR. RICHARDS: And that includes 

18 three oil and gas companies, and one electric 

19 utility. 

20 The oil and gas companies need the frequencies 

21 to control pipelines. The electric utility 

22 needs the frequencies to control its electric 
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1 The Bureau takes the position that 

2 Jefferson Radio prohibits a grant of these 

3 applications. Jefferson Radio was a broadcast 

4 case. We briefed that issue in our petition 

5 for reconsideration. We don't agree with that. 

6 We cited cases in here holding that 

7 the deferral of all action on all of the 

8 licenses held by a multiple licensee, like this 

9 one, pending a final resolution of character 

10 issues raised by alleged misconduct, may 

11 operate to the detriment of the public 

12 interest. 

13 We cited cases the decision of 

14 whether to approve a license transfer "turns 

15 upon a balancing of the public interest 

16 considerations favoring the free 

17 transferability of the licensee's interests 

18 against the Commission's long-term interest in 

19 deterrence to determine whether, on the whole, 

20 the public interest weighs in favor of free 

21 transferability." 

22 The Commission has found that the 
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1 weight for allowing free transferability of 

2 licenses is greater in the non-broadcast 

3 context, such as here, than in the broadcast 

4 context. 

5 We concluded at a citation with this 

6 quotation. "In view of these significant 



7 differences between broadcast and non-broadcast 

8 services, we believe that no valid purpose 

9 would be served here by applying our broadcast 

10 policy of prohibiting transfers when there are 

11 outstanding character issues to be resolved 

12 against the transferor. 

13 The facts in this case reveal 

14 clearly that no harm to the public will occur 

15 by accepting these applications from our normal 

16 policy and that, to the contrary, the public 

17 interest will be served by a transfer of these 

18 facilities to a qualified applicant. Thus 

19 we'll allow the transfer." 

20 There's no question that has been 

21 raised about the qualifications of these 

22 applicants to receive these licenses. 
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1 JUDGE SIPPEL: I -- 

2 MR. RICHARDS: They need the 

3 frequencies, and they have been held up now for 

4 up to two years in trying to get them, to the 

5 point where one of them, an oil and gas company 

6 that needs the frequencies, has thrown in the 

7 towel. 

8 JUDGE SIPPEL: Well I'm very 

9 sympathetic to that, but I can't do anything 

10 about it. 

11 MR. MCFADDEN: Your Honor, just -- 

12 JUDGE SIPPEL: Go ahead. 

13 MR. MCFADDEN: -- a few quick points 

14 on that. First, those applications are all 

15 subject to pending petitions to deny, which is 

16 what we're doing in this proceeding. 

17 Second, with all due respect to Mr. 

18 Richards, I don't believe you have any 

19 authority to act for the Commission with 

20 respect to that pending petition for 

21 reconsideration -- 

22 JUDGE SIPPEL: Well, that's just 
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1 what I finished telling him. A minute ago I 

2 said that. 

3 MR. RICHARDS: I'm merely sharing 

4 the frustration -- 

5 JUDGE SIPPEL: I understand what I'm 

6 hearing. 

7 MR. RICHARDS: -- that Mr. Zdebski 



8 and Mr. Plache raised. 

9 JUDGE SIPPEL: Well, I understand 

10 what I'm hearing. 

11 MR. RICHARDS: And -- 

12 JUDGE SIPPEL: I understand that, 

13 sir. 

14 MR. RICHARDS: Could we have any 

15 assistance in trying to move the Commission on 

16 a decision on the petition for reconsideration 

17 and the request for expedited action that was 

18 filed months ago? 

19 JUDGE SIPPEL: Want to put them in 

20 the category of Pinnacle Bank? I don't know if 

21 I can do that. 

22 No, I can't. I'm trying to think, 
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1 I'm trying to think of is there anything it's 

2 possible that I can do, and I'm, honestly, my 

3 hands are tied. And I know the frustration. 

4 I mean, I can't believe that what 

5 I'm hearing here is that you've got such public 

6 interests hanging around, like you need -- I 

7 mean, if they need lights to see the Steelers 

8 play football in Pittsburgh, that's interest 

9 enough for me 

10 MR. ZDEBSKI: Your Honor, it's 

11 America's team. 

12 (Off the record comments) 

13 JUDGE SIPPEL: Well, I mean, I'm not 

14 trying to make light of this at all. I'm 

15 frustrated. I don't know what I would do if I 

16 were in your situation. I don't know what you 

17 should do. 

18 Mr. Cole, did you not get action on 

19 your -- 

20 MR. COLE: Your Honor, no, as a 

21 matter of fact, we contacted, we inquired of 

22 the staff about the status of our showing 
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1 several months after we filed it, and it 

2 appeared, from the reactions we got from both 

3 the Wireless Bureau and representatives of the 

4 Commission on the 8th floor, that nobody knew 

5 where it was. 

6 That the people on the 8th floor 

7 appear to think that the Wireless Bureau was 

8 taking care of it, and the Wireless Bureau 



9 seemed to think that the people on the 8th 

10 floor were taking care of it, and as a result - 

11 - 

12 JUDGE SIPPEL: Not on my kitchen 

13 table, let me tell you. 

14 MR. COLE: So we have no -- at this 

15 point, have no information even as to where it 

16 is, much less what the precise status is. 

17 MR. KELLER: So you could act on it 

18 and they would never know. 

19 MR. ZDEBSKI: Judge Sippel, I may be 

20 wrong, but I think that the Enforcement Bureau 

21 has opposed our position. 

22 JUDGE SIPPEL: They did. 
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1 MR. ZDEBSKI: We're not really sure 

2 why. I mean, one of the things that we could 

3 address is why the Enforcement Bureau opposes 

4 our request to be exempted from this 

5 proceeding. 

6 MR. MCFADDEN: I'm confident the 

7 Enforcement Bureau would direct the applicants 

8 to the Enforcement Bureau's pleadings, Your 

9 Honor. I mean, I think the Enforcement Bureau 

10 has articulated that fairly well as has my 

11 client. Further, I would just note that your 

12 last scheduling order provided that any party 

13 could comply, voluntarily, with discovery. If 

14 the applicants have an interest in expedition, 

15 we would hope that they would go ahead and 

16 respond to our outstanding discovery requests. 

17 JUDGE SIPPEL: Well, let's take it 

18 one step at a time. All right? I think you 

19 made a lot of headway today. You've got a 

20 definite date, you know what you're getting. 

21 We can take this -- I don't know what more I 

22 can really push on us to do right now, today, 

 

* * * * 


