GIBSON DUNN Gibson, Dunn & Crutcher LLP

1050 Connecticut Avenue, N.W.
Washington, DC 20036-5306
Tel 202.955.8500
www.gibsondunn.com

Helgi C. Walker
Direct: +1 202.887.3599

December 17, 2013 Fax: +1 202.530.9595
HWalker@gibsondunn.com

Ms. Marlene H. Dortch

Secretary

Federal Communications Commission
445 12th Street, SW

Washington, D.C. 20554

Re: Notification of Ex Parte Presentation, CG Docket Nos. 02-278, 05-338
Dear Ms. Dortch:

The undersigned submits this letter to supplement the December 12, 2013 letter
regarding the meeting between Staples, Inc. (“Staples”) and its wholly owned subsidiary
Quill Corporation (“Quill”), represented by G. Perry Wu of Staples, the undersigned of
Gibson, Dunn & Crutcher LLP, and Thomas R. McCarthy of Wiley Rein LLP, and Kris
Monteith, Acting Chief of the Consumer & Governmental Affairs Bureau; Mark Stone,
Deputy Chief of the Consumer & Governmental Affairs Bureau; Aaron Garza, Legal
Advisor, Consumer & Governmental Affairs Bureau; Kurt Schroeder, Chief of the Consumer
Policy Division & Information Access & Privacy Office; Nancy Stevenson, Deputy Chief of
the Consumer Policy Division & Information Access & Privacy Office; and Richard Smith,
Special Counsel, Consumer Policy Division & Information Access & Privacy Office. See
Letter from H. Walker to M. Dortch, Secretary, FCC, of Dec. 12, 2013 (CG Docket Nos. 02-
278, 05-338).

As noted previously, the parties at the meeting discussed the subjects covered in the
Petition of Staples, Inc. and Quill Corporation for Rulemaking and Declaratory Ruling, CG
Docket Nos. 02-278, 05-338 (July 19, 2013) (“Petition”), and the relief sought therein. The
parties also discussed the fact that the Consumer & Governmental Affairs Bureau is actively
engaged on these issues. In addition to talking about process and timing in this matter, the
parties discussed the problem of proliferating class-action lawsuits under 47 C.F.R. §
64.1200(a)(3)(iv) (the “Solicited Fax Rule” or the “Rule”), which provides that “[a] facsimile
advertisement that is sent to a recipient that has provided prior express invitation or
permission to the sender must include an opt-out notice,” 47 C.F.R. § 64.1200(a)(3)(iv), as
required for “unsolicited [facsimile] advertisement[s]” under 47 U.S.C. § 227(b)()(C)(iii).
Staples and Quill highlighted the fact that each faces a putative class action premised upon
alleged violations of the Solicited Fax Rule.! The plaintiffs in each case seek statutory

! The respective actions are captioned as follows: Burik v. Staples Contract &
Commercial, Inc., No. 12-10806 (D. Mass.), and Whiteamire Clinic, P.A., Inc. v. Quill Corp.,
(Cont'd on next page)
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damages under 47 U.S.C. § 227(b)(3),? despite the fact that the three facsimile
advertisements upon which these class actions are based were sent only with the respective
recipients’ prior express consent and include language notifying the respective recipients of a
toll-free mechanism for opting out of receiving future facsimile advertisements.’

Sincerely,
/sl Helgi C. Walker

Helgi C. Walker
Counsel for Staples, Inc. & Quill Corp.

cC: Kris Monteith
Mark Stone
Aaron Garza
Kurt Schroeder
Nancy Stevenson
Richard Smith

(Cont'd from previous page)

No. 12-5490 (N.D. Ill.). Unlike most of the litigation under the Solicited Fax Rule, the
Whiteamire case has not been stayed and is indeed proceeding apace, which means that Quill
presently faces onerous and expensive discovery while its Petition is pending at the
Commission, as was also discussed at the meeting.

2 47 U.S.C. § 227(b)(3) (authorizing a private right of action only to the extent “based
on a violation of this subsection or the regulations prescribed under this subsection”).

$ See Exhibit A to Complaint, Burik v. Staples Contract & Commercial, Inc., No. 12-
10806 (D. Mass. filed May 4, 2012); Exhibit A to Complaint, Whiteamire Clinic, P.A., Inc. v.
Quill Corp., No. 12-5490 (N.D. HI. filed July 12, 2012) (copies of the facsimile

advertisements received by the putative class representatives in the Burik and Whiteamire
cases) (attached hereto as Attachment A).
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To: Barb Pruni From: Mackenson Elysee
Fax: (330) 627-3876 Pages: 1 (including cover)
Date: 5/27/2008 Customer #: 2921512972

Re: Hot Deals on SOMA Papar Products for Preferred Customers!

Dear Barb:

Save up to 47% on an assortment of SOMA paper products! This Preferred Customer offer
is available to you untit June 13, 2008, so stock up! See ordering details below.

Discounted Regular

ltem No. Description P
rice Price
604522-ZN  SOMA Premium Paper Towels, 8 rolls/case $8.00 $14.9¢
694527-ZN  SOMA Premium Bath Tissue, 12 rolis/case $9.39 $12.8¢
694528-ZN SOMA Premium Facial Tissue, 3 boxes/case $5 00 $6.99
624525-ZN  SOMA Premium Paper Nepking, 200/pack $2.50 $3.99

Ordering is easy. Here's how:

» Call 1-800-333-3330 and reference 8-digit item number or go to www.staples.com
« Simply click on the “Order by item number” section on staples.com®

» Enter the 8-digit item number that corresponds to any of the products above

« Click on “Add to Cart”

Sincerely,

Mackenson Elysee

Staples, Inc.

Preferred Customer Account Manager
(P) (888) 224-3684 Ext. 1251

(E) mackenson.elysee@staples.com

We apologize if you receivad this fax:n error if you wish te o6 removed from our fax list, please write “remove” on this documeni and
fax & back toll free to 1-877-480-2660.

CHACD, IS
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To: Barb Pruni From: Mackenson Elysee
Fax: (330) 627-3876 Pages: 1 (including cover)
Date: 5/27/2008 Customer #: 2021512972

Re: Exclusive $60 coupon for Preferred Customers.

Dear Barb,

As a Preferred Customer, save big in the next couple of weeks with this exclusive offer.
From now until June 13th, get $50 off your next delivery order of $500 or more,
excluding Desktop and Laptop computers.

Questions? Please don't hesitate to contact me any time and thank you for shopping with
Staples.

Regards,

Mackenson Elysee

Staples, Inc

Preferred Customer Account Manager
(P) (888) 224-3684 Ext. 1251

(£) mackenson.elysee@stapies.com

EXPIRES 06/13/08
: OFF your next delivery order of $500 or
1 5 more, excluding desktop and laptop
! computers.
L
¥

When ordering oniine or by phone, include coupon code:
" 2921889151113741 @
§ Offer oxpires 08/43/G8. Valld online at www.staples.com or by phone, Lmit 0@ per customer, nontransferable, Mirimum
t purchase requirement of $500, must be met with purchases 1o which a0 other coupon of instant savings offer eppfies. May not
¢ be combined with any other coupon No cash/credit back. Not vatid on senvices, custom printing orders placed anline
promotional products, gift cards. prior purchases or any purcheses on other provider Web sites. Tax end shipplag not Included
1 in cakeulating minimum purchase

o e - o e mm o em wm e

We apologize If you received this faxn error. If you wish to oe removad from our fax list, please write “remcve o1 this dozument and
fax it back toll free lo +-877-480-2680.

GOS0 F T
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So Fast.
s Q0 Simple.

- 0aQUILL

Quill Corporation

100 Schelter Road, Lincolnshire, IL. 60069-3621

Date: 8/21/2008
Time: 8:01:09 AM

 To: vicki From:
Company: Phone:
Fax: +1(419) 5296085 Fax:

Subject: New Customer Offer From Quill
Pages: 3 :

Comments; Hi Vic,
Thanks for taking time out ofyourbusydayto speak with me!

Give Quill a risk-frec try today for office products and see for yourself why more than 1 million
businesses across America count on us for the best value, the largest sclection and service that
are second to none. Get your first arder with us off'to a great start with these EXCLUSIVE
limited-time *“‘new customer” specials good through August 31, 2008!

CHOOSE EITHER

s $15off your first order of $75 or more
Mention Instant Order Rebats Coupon Code 'TWG' at checkout
OR

' $30 off your first order of $150 or more
Mention Instant Order Rebate Coupon Code "TZA” at checkout

Plus get:

&  Georgia Pacific® copy & print paper for only $2.89 per ream (328.90 per carton; Limit
{otal: 20 reams)
Use item number 374-S-214307 to receive this great price; addmonal reams are only
$3.09 per ream, item number 156-5-214307

Sample Paper Introductory Offer*:

Product Details [92 bright, 20 Ib] Price
2 cases gf Georgia FPacific Copy & Print Paper (20 reams} 374-S-214307 $57.80

{ case of Georgia Pacific Copy & Print Paper (10 reams) 156-8-214307 $30.90
Your price before introductory offer , 388.70
§15 COUPON APPLIED [CODE "TWG"] Less $15.00

YOUR SPECIAL INTRODUCTORY PRICE only $73.70
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[plus tax]

*The sample above represents one way you can save but check out www.quill com to find everything you
need to run your gffice including ink and toner, a_ﬁ" ice furniture and technology!

Order today by callmg 1-800-789-1331 or visiting www.quill.com If you’re not happy with any partof -
your Quill experience, just let us know and we'll do whatever it takes to make things right!

Acéording to BizRate, Quill beats the superstores in overal] satisfaction! What are you waiting for?

Sincerely,
Cathy Rasmussen
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Time: 1Z2:%6 PM

To: Vicki Spangler B 1418H28508%
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So Fast
» 90 Simple.”

(1/1//7

Quill Corporau on

Tos
Company:
Fax:

Subject:

100 Schelter Road, Lincolnshire, IL 60069-3621
Dafe: 9/22/2008
Time: 12:41:35 PM
Vicki Spangler From: Stephen
Phone: 800-789-1331
14195296085 - Fax: 800-789-8955
New Customer Offer from Quill!
2

Pa_ges:

_' Comments;

Thanks for taking time out of your busy day to speak with us! Give
Quill a risk-free try for office products and see for yourself why more
than 1 million businesses across America count on us for the best
value, largest selection and service that are second to none, Get your
first order off to a great start with these EXCLUSIVE limited-time “new
customer” specials good through September 30, 20081

Order today by visiting www.quill.com or by calling 1-800-789-1331.
According to BizRate, Quill beats the superstores in overall
satisfaction! What are you waiting for?

Sincerely,
Your Quill Team
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