
Before the 
Federal Communications Commission 

Washington, DC 

In the Matter of ) 
  )
Request for Review of the Decisions of  )    
the Universal Service Administrator ) 
and Waiver by ) 

) 
Methuen Public Schools ) File Nos. SLD-782102, 
Methuen, MA        )              715333, and 646354 

  )
Schools and Libraries Universal Service )  CC Docket No. 02-6 
Support Mechanism 

REQUEST FOR REVIEW AND WAIVER 

Methuen Public Schools (“School District”), by its representative, hereby requests 

that the Commission review and reverse the Decisions of the Administrator (“USAC”) in 

the above-captioned matter1 and instruct USAC to rescind its Demand Payment Letters2 

in connection with all of the funding in issue.3  Alternatively, the School District requests 

that the Commission reach the same result by waiving its rules.   

The issue here is simple and straightforward:  whether cost was the primary factor 

in the School District’s decision to select the service provider on the Massachusetts state 

contract that offered the School District the lowest price for the broadband and Internet 

services it needed.   

USAC says that price was not the primary factor in the School District’s decision 

and is demanding that the School District pay back $156,924.12, the three years worth of 

E-rate funding it received for those services.  What the record clearly shows, however, is 

that the School District selected its least expensive service option.  Since the Commission 

1 See Exhibit 1, Administrator’s Decisions on Appeal dated November 5, 2013. 
2 See Exhibit 2, Demand Payment Letters dated November 5, 2013. 
3 FRN 1781349 (FY 2009), FRN 1947212 (FY 2010), and FRN 2118148 (FY 2011). 



has held repeatedly that selecting the least expensive service option is exactly what the 

E-rate program encourages applicants to do, the School District could not possibly have 

violated any program rule.  If the School District did violate a rule, then a waiver of that 

rule is clearly warranted.   

Everyone can agree, we believe, that the rule that applies in circumstances like 

these is in desperate need of clarification.  In our opinion, the rule that is supposed to 

govern when an applicant selects its least expensive service offering is being interpreted 

and applied in a manner that is different from and contrary to what the Commission 

originally intended.   

Where the Price as Primary Factor Rule Applies 

The rule that price must be the primary factor in the vendor selection process was 

intended, we submit, simply to make it clear to applicants that while they do not 

necessarily have to select the lowest-priced bidder, a decision not to select the lowest-

priced bidder will not hold up unless price was the primary factor in making them.  Those 

are the only circumstances where this rule applies.   

Where the Price as Primary Factor Rule Does Not Apply 

Conversely, it was never the Commission’s intent, we submit, to insist that price 

be the primary factor in the vendor selection process when applicant  pick the lowest-

priced bidder.  In those circumstances, whether or not price was the primary factor is 

irrelevant because the decisions speak loudly and clearly for in terms of cost 

effectiveness and consistency with the program’s competitive bidding policies. 

By allowing USAC to penalize applicants for selecting low bidders after they 

have conducted perfectly legitimate competitive bidding processes and forcing them to 

spend valuable time and money asking the Commission for relief, which the Commission 

routinely grants, the Commission is giving USAC the green light to create anomalous 

outcomes across the country that are totally at odds with what that program is trying to 

accomplish in terms of lowering costs to applicants and the program as a whole and 

improving program efficiency via common sense administrative practices.   



FACTS 

The School District took advantage of the Commonwealth of Massachusetts’ 

superior purchasing power by using a Massachusetts state contract to secure broadband 

and Internet services.  As the state’s contract was the result of a Form 470/RFP 

competitive bidding process, it had the added advantage of being E-rate-eligible.4  Thus 

the School District did not have to post its own Form 470.  Which means that this case 

involves no competitive bidding on the part of the applicant.    

Initially the School District believed that there might be three service providers on 

the state contract capable of providing what the School District needed, but, ultimately, it 

turned out to be only two – Merrimack Education Center (“MECnet”) and Verizon.  After 

comparing their prices and other relevant factors, such as experience, support and 

complaint resolution,5 the School District opted for MECnet, whose prices were lower 

than Verizon’s by far.  They were much lower in the two funding years that followed too.  

The detailed price comparison tables below show the price differential for each of 

the three funding years in issue:  MECnet’s price was $38,115.60 lower than Verizon’s 

for FY 2009, $37,122.00 lower for FY 2010, and $46,601.20 lower for FY 2011. 

For FY 2009 and the two funding years that followed, the School District applied 

for E-rate discounts on broadband and Internet services from MECnet.  USAC reviewed 

and funded them each time.  Then, this past fall and out of the blue, USAC decided to 

question the School District’s decision to select MECnet.  During that review process, the 

School District provided USAC with documentation to show that, in all three funding 

years, it had selected the lowest-priced service provider on the Massachusetts state 

contract capable of providing the services it needed.      

Ironically, price was not the primary factor or even a factor for USAC.  USAC’s 

single concern was a category in the evaluation matrix that the School District had 

prepared to compare MECnet with Verizon that was labeled “MA State Contract.”  The 

4 See Form 470 No. 784100000634597 posted by Massachusetts Operational Services Division 
on December 7, 2007, resulting in state contract numbers ITT09 and ITT37. 
5 See Exhibit 3, Bid Evaluation Matrices FY 2009, FY 2010, and FY2011 



School District had weighted it the highest, and that, USAC informed the School District, 

was a fatal mistake.  The School District tried to explain to USAC that it honestly 

believed that it had crafted its comparison correctly, that it had used that label instead of 

“price” because it had been operating under the assumption that being on the 

Massachusetts state contract meant that the service provider was offering competitive, 

cost-effective pricing, which is what program rules required.   

Much more important though, the School District emphasized and clearly 

demonstrated to USAC that in FY 2009, FY 2010 and again in FY 2011, MECnet was in 

fact its least expensive option for the broadband and Internet services it needed.  The 

School District thought for sure that this salient fact would win the day, but unfortunately 

it did not.  

In its Decisions on Appeal and the Demand Payment Letters that accompanied 

them, USAC explained to the School District that its hands were tied.  Since “price” was 

not the highest weighted category in the School District’s evaluation matrix, there was 

absolutely nothing it could do but deny the appeal and demand that the School District 

repay $156,924.12 within 30 days.6  Reproduced below are the relevant portions of 

USAC’s correspondence:   

According to our records, in the selection criteria matrix you provided with your 

appeal letter, price is not the primary factor in the service selection process; MA 

State Contract is the primary factor. FCC program rules require price to be the 

primary factor in the selection of the service provider. The FCC decision you 

provided as a potential precedent waives the FCC rules “price is primary” for the 

schools/applications listed in that decision. However, USAC is not authorized to 

waive FCC rules. Therefore, the applicability of this FCC decision to your 

situation is not considered in this appeal. You have not provided any information 

that shows that the USAC initial determination is incorrect. Consequently, the 

appeal is denied. 

See 



You were previously sent a Notification of Commitment Adjustment Letter 

informing you of the need to recover funds for the Funding Request Number(s) 

(FRNs) listed on the Funding Commitment Adjustment Report (Report) attached 

to the Notification of Commitment Adjustment Letter. A copy of the Report is 

attached to this letter.  

The balance of this debt is due within 30 days from the date of this letter. Failure 

to pay the debt within 30 days from the date of this letter could result in interest, 

late payment fees, administrative charges, and the implementation of the “Red 

Light Rule.” The FCC’s Red Light Rule requires USAC to dismiss pending FCC 

Form 471 applications if the entity responsible for paying the outstanding debt has 

not paid that debt, or otherwise made satisfactory arrangements to pay the debt 

within 30 days provided by USAC. For more information on the Red Light Rule, 

please see “Red Light Frequently Asked Questions (FAQs)” posted on the FCC 

website at http://www.fcc.gov/debt_collection/faq.html.  

           MASSACHUSETTS STATE CONTRACT PRICE COMPARISON

               MECnet versus Verizon 

The tables  contain a side by side comparison of the costs 

associated with MECnet and Verizon for FY 2009, 2010 and 2011. “Line” in the first 

column of each table refers to the line in the cost analysis that the School District 

included in its Letter of Appeal for that FRN. The page numbers in the columns below 

labeled “MECnet Cost Table” and “Verizon Cost Table” 

, which are attached as Exhibit 5, where the prices for the 

services detailed on the corresponding rows appear.  









DISCUSSION 

I. WAIVING THE RULE THAT PRICE MUST BE THE PRIMARY 
FACTOR IN THE SERVICE PROVIDER SELECTION PROCESS IS 
WARRANTED BECAUSE THE SCHOOL DISTRICT SELECTED THE 
LOWEST-COST SERVICE PROVIDER. 

The School District contends that its decisions in FY 2009 through FY 2011 to do 

business with MECnet for broadband and Internet services under the terms of an E-rate-

eligible state contract did not violate any program rule.  However, because USAC found 

that the School District violated the rule that price must be the primary factor in the 

service provider selection process, and because the Commission routinely waives that 

rule in cases like this one where the applicant selected its least costly option, we believe it 

makes sense to discuss the waiver issue first.  

A. Waiver is in the Public Interest When an Applicant has Selected the 
Lowest-Cost Service Provider but Failed to Make Price the Primary 
Factor in its Service Provider Selection Process. 

The Commission has made it perfectly clear that selecting the lowest-cost vendor 

is consistent with the policy goals underlying the E-rate program’s competitive biding 

rules. That is why the Commission has repeatedly granted waivers to applicants that have 

selected the lowest-cost vendor, even though in their selection process they did not assign 

the most weight to price.7   According to the Commission, granting waivers when these 

7 See, e.g., Petition for Reconsideration by Fall River School District, Schools and Libraries 
Universal Service Support Mechanism, CC Docket No. 02-6 (2012), para. 4, in which, 
coincidentally, Merrimack Education Center was also the lowest-priced provider (“In light of the 
documentation Fall River has provided demonstrating that it selected the lowest-cost provider, we 
find that the outcome of Fall River’s vendor selection process is consistent with the policy goals 
underlyng the Commission’s competitive bidding rules”), citing Request for Review of the 
Decision of the Universal Service Administrator by Allendale County School District, et al, 
Schools and Libraries Universal Service Support Mechanism, CC Docket No. 02-6, Order, 26 
FCC Rcd 6109, 6115-17, paras. 10-12 (2011) and Request for Review of the Decision of the 
Universal Service Administrator by Colorado Springs School District; Schools and Libraries 
Universal Service Support Mechanism, CC Docket No. 02-6, Order, 27 FCC Rcd 7022 (2012), 
noting that in those two cases “a waiver of the Commission’s competitive bidding rules, which 
require applicants to use price as the primary factor in the vendor selection process was in the 
public interest when the applicant ultimately selected the least expensive bid.”    



kinds of circumstances arise is consistent with precedent.8    

B. Because the School District Selected MECnet, its Lowest-Cost Option for 
Broadband and Internet Services, a Waiver Should be Granted.   

USAC’s conclusion that price was not most important factor in the School 

District’s decision to do business with MECnet is open to at least some debate in our 

opinion because of how the School District interpreted that requirement.  What is not 

debatable, however, is this:  (1) MECnet was the least expensive option available to the 

School District under the E-rate-eligible, Massachusetts state contract, and (2) MECnet is 

the service provider that the School District selected.   

The record shows that MECnet’s price was $38,115.60 lower than Verizon’s for 

FY 2009, $37,122.00 lower for FY 2010, and $46,601.20 lower for FY 2011.   

Therefore, assuming for purposes of this discussion that the School District 

violated a competitive bidding rule, the Commission should waive that rule, because a 

long line of precedent supports that result in these circumstances. 9    

8 Ibid; Request for Review of Decision of the Universal Service Administrator by Midlothian 
School District 143; Schools and Libraries Universal Service Support Mechanism, CC Docket 
No. 02-6 (2013)(Midlothian Order); Request for Review of Decisions of the Universal Service 
Administrator by Euclid City School District, et al, Schools and Libraries Universal Service 
Support Mechanism, CC Docket No. 02-6 (2012) and more.   

9 The Commission may exercise its discretion to waive a rule where the particular facts make 
strict compliance inconsistent with the public interest. Northeast Cellular Telephone Co. v. FCC, 
897 F.2d 1164, 1166 (D.C. Cir. 1990).   In its Midlothian Order at n.1, the Commision cited 
Request for Review of Decision of the Universal Service Administrator by Shannon County 
School District; Schools and Libraries Universal Service Support Mechanism, CC Docket No. 
02-6 Order, 27 FCC Rcd 14169, 14170-71, para. 2 (2012) for the proposition that “a waiver of the 
Commission’s rules, which require applicants to use price as the primary factor in th vendor 
selection process is in the public interest when the applicant ultimately selected the least 
expensive bid.     



II. THE SCHOOL DISTRICT DID NOT VIOLATE ANY PROGRAM RULE
BECAUSE SECTIONS 54.503 AND 54.511 DO NOT REQUIRE PRICE TO
BE THE PRIMARY FACTOR IN THE SERVICE PROVIDER
SELECTION PROCESS, IF THE APPLICANT HAS SELECTED ITS
LEAST EXPENSIVE SERVICE OPTION.

A. The Current Interpretation of Sections 54.503 and 54.511 Does Not 
Make Sense in Terms of the Policy Objective Behind Them and Loses 
Sight of Why the Commission Adopted Them in the First Place. 

In our opinion, the rule that price must be the primary factor in an applicant’s 

vendor selection process is being interpreted and applied too broadly and in a manner that 

is different from and contrary to what the Commission originally intended.  The 

Commission did NOT intend the rule that price must be the primary factor in the E-rate 

vendor selection process to apply when applicants picked the lowest bidder.   

This particular rule, which actually qualifies a much broader rule, was intended, 

we submit, simply to make it clear to applicants that the rules do not require them to 

select the lowest-priced bidder, but that price must be the primary factor in their decision, 

if they decide to accept anything but their least expensive service option.    

In relevant part, Sections 54.503 and 54.511 of the Commission’s rules require as 

follows: 

54.503 
(vii) All bids submitted for eligible products and services will be carefully 
considered, with price being the primary factor, and the bid selected will be for 
the most cost-effective service offering consistent with §54.511. 

54.511 
(a) Selecting a provider of eligible services. In selecting a provider of eligible 
services, schools, libraries, library consortia, and consortia including any of those 
entities shall carefully consider all bids submitted and must select the most cost-
effective service offering. In determining which service offering is the most cost-
effective, entities may consider relevant factors other than the pre-discount prices 
submitted by providers, but price should be the primary factor considered. 



These two sections of the rules must be read together.  Together, their purpose is 

clear:  to put applicants on notice that in every instance they “must select the most cost-

effective service offering.”  The primary policy purpose behind the rule, of course, is to 

keep the cost of E-rate purchasing as low as possible.  That is why the Commission, in 

the numerous “waiver” cases that we have already discussed, always makes it a point to 

mention that selecting the least expensive service option is consistent with the program’s 

policy goals and objectives.    

The second sentence in Section 54.511 is there to flesh out the general rule by 

making it clear that the least expensive service offering is automatically going to pass 

muster as the “most cost-effective” one, but that any applicant that decides not to choose 

its least expensive option may still prove that it selected its “most cost-effective service 

offering,” if it can satisfy another very specific administrative requirement. This is where 

the requirement that price must be the primary factor in an applicant’s vendor selection 

process comes into play, and, significantly, it is the only place where it comes into play.   

As both a practical and legal matter, the expanded definition of  “most cost-

effective service offering,” which the second sentence in Section 54.511 provides, gives 

any applicant with an arguably good reason not to select the lowest bidder the ability to 

make that kind of decision if, in fact, that is what it decides to do.  Which means that if an 

applicant took into account numerous factors during the vendor selection process, and 

assigned the most weight to price, it may select a service offering that is not the least 

expensive.  

The Commission, we submit, never intended the requirement that price be the 

primary factor in the vendor selection process to be an across-the-board requirement that 

applied to every solicitation.  There would have been no reason to do that.  When an 

applicant selects its least expensive option, that decision is cost-effective on its face and 

consistent with the program’s competitive bidding policies, and that is exactly what the 

Commission wants to see happen.  As a policy matter therefore, and in the absence of any 

evidence of anti-competitive conduct, we have to wonder what difference does it make to 

the Commission what other factors an applicant might consider, so long as it selects its 



least expensive option.  It follows, therefore, that if the applicant winds up selecting its 

least expensive option, and there is no evidence of anti-competitive conduct, it is totally 

irrelevant whether or not price was the primary factor in that applicant’s decision. 

 When the Commission was drafting these regulations, it knew that schools and 

libraries would have to have the flexibility to choose vendors that might not always be 

the cheapest, which meant that it needed to create a path for that to occur, but in which 

price still would play an important role.  If an applicant was not going to choose its least 

expensive option, obviously it was going to have to consider factors other than price.  To 

accommodate this fact of commercial life, the Commission qualified the general rule by 

adding the requirement that price must be the primary factor in the applicant’s decision. 

That, we submit, is only logical reason why the Commission would create that kind of 

additional requirement. 

 At some point and for whatever reason, it appears that Sections 54.503 and 

54.511 of the rules began being misinterpreted and misapplied.  This has resulted, 

unfortunately, in needless work, cost, anxiety and frustration for everyone involved in the 

E-rate application and review process, especially applicants, and worse, rather than 

furthering the program’s goals and objectives, it has done just the opposite.    

As originally envisioned and interpreted, the rule was actually very simple:  

applicants must select the most cost-effective offering, and once they have selected their 

least expensive option, they have succeeded in accomplishing exactly what the rule 

requires.  That is what the School District did, and that is why the School District did not 

violate any program rule.  And that is why USAC’s decision should be reversed. 

B. Selecting the Least Expensive Service Option Cannot Possibly Violate a 
Program Rule Because That is Exactly What the Commission’s 
Competitive Bidding Policy Encourages Applicants to Do, Which Means 
that Sections 54.503 and 54.511 of the Rules Need to be Clarified 
Accordingly.   

The Commission has stated multiple times multiple ways that an applicant’s 

decision to select the least expensive service offering, even when price was not or may 



not have been the primary factor in that decision, was consistent with the policy goals 

underlying the Commission’s competitive bidding rules.10  Why, therefore, when this is 

exactly the kind of contracting that the Commission encourages, does the Commission 

continue to allow USAC to punish applicants and clog up its already overburdened E-rate 

appeals docket by forcing applicants to defend their decisions to contract with service 

providers that offer them the lowest prices, simply because they decided to consider one 

or more factors besides price and gave them or might have given them more weight? It 

defies logic that this kind of economically prudent behavior, contracting with the low 

bidder, which the Commission actually encourages, could possibly amount to a violation 

of federal rules.  

We find it difficult to believe that the Commission wants to continue to sanction 

an administrative process that does nothing but punish applicants for doing exactly what 

the E-rate program urges it to do – namely, contract for eligible services as inexpensively 

as possible whenever possible.  This is why Sections 54.503 and 54.511 of the 

Commission’s rules desperately need clarification.    

C. When the Same Rules Can be Used to Take Funding Away From 
Applicants that Contract With Low Bidders, but Award Funding to 
Applicants that Make Price a Primary Factor in Their Vendor Selection 
Processes but a Relatively Insignificant Part of Their Processes Overall, 
it is Obvious that those Rules Need to be Clarified.    

Under the rules as the Commission is interpreting them today, USAC will fund 

without question any applicant that selects a high or even the highest-priced bidder, just 

so long as that applicant can show that it made price the “primary” factor in its vendor 

selection process by weighting it as little as one point higher than every other factor.  For 

example, if an applicant’s vendor evaluation matrix shows ten points for price and nine 

points each for ten other factors, there is absolutely nothing wrong with that matrix under 

the rules, even though price represented such an incredibly small percentage of the 

decision-making process overall – 10 points for price versus a total of 90 points for 

everything else.    

10 See Midlothian Order at para. 2 and all of the cases cited, supra, at notes 6, 7 and 8. 



Meanwhile, when an applicant like the School District uses an E-rate eligible state 

contract to secure the lowest possible price it can on broadband and Internet services, first, 

USAC begins a formal process to take back the School District’s funding, and then, 

threatens to hold up its future funding and dismiss any pending applications unless it 

complies fully with its demand for payment within thirty days (even though the School 

District had 60 days to appeal). That is an extremely frightening and upsetting letter for 

any applicant to receive, 11 especially applicants like the School District who never 

should have received a letter like that in the first place. 

 CONCLUSION 

The rules that led to this Request for Review and Waiver are in desperate need of 

review and repair.  We urge the Commission to take this opportunity to do so.  

Accordingly, for all of the above reasons, the School District respectfully requests 

that the Commission reverse USAC’s decisions or waive its rules and instruct USAC to 

rescind its demand payment letters in connection with the FRNs in issue. 

Respectfully submitted  
on behalf of Methuen (Massachusetts) Public Schools 

/s/ Catherine Cruzan 
__________________________ 
Catherine Cruzan 
President 
Funds For Learning, LLC 
2575 Kelley Pointe Parkway – Suite 200    
Edmond, OK 73013  
405-341-4140 
ccruzan@fundsforlearning.com 

December 20, 2013              cc:   Jane M. Perreault 
Methuen Public Schools 

11 The Demand Payment Letter warned, “The balance of this debt is due within 30 days from the 
date of this letter. Failure to pay the debt within 30 days from the date of this letter could result in 
interest, late payment fees, administrative charges, and implementation of the ‘Red Light Rule.’  
The FCC’s Red Light Rule requires USAC to dismiss pending FCC Form 471 applications if the 
entity responsible for paying the outstanding debt has not paid the debt, or otherwise made 
satisfactory arrangements to pay the debt within 30 days of the notice provided by USAC.”   
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