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By ECFS
Marlene H. Dortch, Secretary

Federal Communications Commission
445 12th Street, S.W.
Washington, DC 20554

RE: Rates for Interstate Inmate Calling Services
WC Docket No. 12-375

Dear Ms. Dortch:

Pursuant to Section 1.1206(b) of the FCC’s rules, undersigned counsel for Martha
Wright, et al. (the “Petitioners™) hereby submits the following response to comments by
other parties to the proceeding regarding the difference in Inmate Calling Service (ICS)
costs associated with jails and prisons.

In particular, recent submissions by Pay Tel Communications, Inc.,! have argued
that the effective date for rules adopted in the ICS Order should be postponed for “jails”
due to the higher costs associated with providing service to this type of correctional
institution.2 On November 26, 2013, Pay Tel filed a Petition for Partial Stay of the ICS
Order.3 On December 3, 2013, the Petitioners filed an Opposition to the Partial Petition,
noting that the FCC’s three-tiered structure adopted in the ICS Order provided sufficient
flexibility for ICS providers of all sizes to continue to provide ICS service.*

The Petitioners continue to be concerned that the FCC is not fully informed about
the use of jails for long-term incarceration. In recent years, many state-run prisons have
begun to use local and county jails to house convicted inmates for extended periods,
including periods for more than a year. Such long-term incarceration of inmates in local
jails would seem to undermine the creation of an exception from the ICS Order to be
applied just to “jails”.

1 See Ex Parte Submissions of Pay Tel Communications, Inc., filed Dec. 9, 2013.

2 Rates for Interstate Inmate Calling Services, Report and Order and Further
Notice of Proposed Rulemaking, 28 FCC Rcd 14,107 (2013)(the “ICS Order™).

8 Petition of Pay Tel Communications, Inc. for Partial Stay of Rates for Interstate

Inmate Calling Services Order, filed Nov.. 26, 2013.

4 Opposition to Petition for Partial Stay, filed by Martha Wright, et. al., on
December 3, 2013.
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For example, attached as Exhibit A are the most recent figures from the Bureau of
Justice Statistics regarding the use of local jails by state run prison systems.> According
to these results, there are seven states that house approximately 20% or more of their
state prisons in local jails:

e Louisiana 53.7%
o Kentucky 38.4%
e Tennessee 30.3%
e Mississippi  29.2%
e West Virginia 24.5%
e Utah 22.6%
e Virginia 19.9%

Thus, should the FCC granting an exemption from the ICS Order for “jails”, the
exemption would necessarily extend to state prisoners who are also housed at those jails.

Furthermore, as part of the 2011 California Realignment (AB 109), non-serious,
non-violent, non-sex offenders are no longer be housed in the state prisons run by the
California Department of Corrections and Rehabilitations, but rather are housed in jails.®
As a result of this shift, long-term incarceration in jails is more prevalent, and pre-trial
releases have increased, and both of these factors limit the jail churn argument even
further, especially in already at-capacity local jails.

Moreover, even if one does not take into account whether the inmates are under
the jurisdiction of a county or state, the Petitioners have compiled a chart of the
durations of stay for those in custody in jails, which is attached hereto as Exhibit C. This
chart is based on a survey of sampled jails over a one-week period in June 2012. The
chart shows the percentage of detainees released during that week who were confined for
less than 24 hours, and those that remained in jail for more than a week. These two
categories were chosen in order to highlight the population of low-cost ICS users. As
detailed in the past, those that are detained for less than 24 hours typically do not
establish an account with an ICS provider. Furthermore, those that remain incarcerated
for more than one week are no longer high-cost ICS customers.

The results of this study offer additional support for the FCC to decline granting
an exemption for all jails. For example, according to the survey, more than 90% of those
released from jails in Indiana had either remained in custody for less than 24 hours, or
for more than one week. In five other states, more than 70% were held in custody for
similar periods; nationwide, the percentage of released detainees falling within these

5 Prisoners in 2012, Bureau of Justice Statistics, Office of Justice Programs, U.S.
Department of Justice.

6 See Impact of Realignment on County Jail Populations, rel. June 2013 (attached
hereto as Exhibit B).
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categories was nearly 59%. Four of the states in which Pay Tel provides ICS service were
above 60% and six more were above 50%.7 If one only focused on jail detainees that are
held in custody for more than one week, there would still be six states above 50%. Id.

Therefore, the Petitioners do not support Pay Tel’s request that all jails be exempt
from the rules adopted in the ICS Order. Not only are state prisoners routinely housed
in local and county jails, but a majority of those that are held in custody in jails are either
released within 24 hours, or are held for more than one week. In either circumstance,
these individuals do not represent the “churn” used to support the request for the Partial
Stay.

Should there be any questions regarding this submission, please contact
undersigned counsel.

Respectfully submitted,

24

Lee G. Petro

DRINKER BIDDLE & REATH LLP
1500 K Street N.W., Suite 1100
Washington, DC 20005-1209
202-230-5857 — Telephone
202-842-8465 - Telecopier

Counsel for Martha Wright, et al.

Attachments

cC: Daniel Alvarez
Amy Bender
Kalpak Gude

David Zesiger
Deena Shetler
Rhonda Lien
Lynne Engeldow
Jamie Susskind
(by email)

7 Id, Pay Tel Ex Parte Submission, supra nt. 1, at “Intrastate Rate Caps for Local
Calls”, pg. 1.
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Prisoners in 2012
Trends in Admissions and Releases, 1991-2012

E. Ann Carson and Daniela Golinelli, BJS Statisticians

he prisoner population in the United States
I in 2012 declined for the third straight year,

from 1,599,000 at yearend 2011 to 1,570,400
at yearend 2012. On December 31, 2012, the
number of persons sentenced to serve more than
1 year (1,511,500) in state or federal prison facilities
decreased by 27,400 prisoners from yearend 2011 and
by 42,600 from yearend 2009, when the U.S. prison
population was at its peak (figure 1). Between 1978
and 2009, the number of prisoners held in federal
and state facilities in the United States increased
almost 430%, from 294,400 on December 31, 1978,
to 1,555,600 on December 31, 2009. This growth
occurred because the number of prison admissions
exceeded the number of releases from state prisons
each year. However, in 2009, prison releases exceeded
admissions for the first time in more than 31 years,
beginning the decline in the total yearend prison
population. Admissions to state and federal prisons

declined by 118,900 offenders (down 16.3%) between
2009 and 2012. In 2012, the number of admissions
(609,800) was the lowest since 1999, representing a
9.2% decline (down 61,800 offenders) from 2011.

This report describes changes in the types of state
prison admissions and releases between 1991 and
2011. Changes over time in the total yearend prison
population are influenced by changes in the number
of state prisoners who make up 87% of the total
prison population. The report also discusses how
these changes influence sex, race, Hispanic origin,
offense, and sentence length distributions. The
statistics in this report are based on the Bureau of
Justice Statistics’ (BJS) National Prisoner Statistics
(NPS) Program, National Corrections Reporting
Program, and the 1991 and 2004 surveys of state
prison inmates.

FIGURE 1

Sentenced state and federal prison admissions and releases and yearend sentenced prison population, 1978-2012
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Note: Counts based on prisoners with a sentence of more than 1 year. Excludes transfers, escapes, and those absent without leave (AWOL). Includes
other conditional release violators, returns from appeal or bond, and other admissions. Missing data were imputed for lllinois and Nevada (2012) and

the Federal Bureau of Prisons (1990-1992). See Methodology.

Source: Bureau of Justice Statistics, National Prisoner Statistics Program, 1978-2012.
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APPENDIX TABLE 7
Prisoners held in the custody of private prisons and local jails, December 31,2011 and 2012

Inmates held in private prisons? Inmates held in local jails
Percent change Percentage of total Percent change Percentage of total
Jurisdiction 2011 2012 2011-2012 jurisdiction, 2012 2011 2012 2011-2012 jurisdiction, 2012
U.S. Total 130,972 137,220 4.8% 8.7% 82,053 83,603 1.9% 5.3%
Federal® 38,546 40,446 49 18.6 1,439 795 -44.8 0.4
State 92,426 96,774 4.7% 7.1% 80,614 82,808 2.7% 6.1%
Alabama 545 538 -13 1.7 2,148 2,382 109 73
Alaska® 1,688 1,733 2.7 308 0 0 0.0 0.0
Arizona 6,457 6,435 -0.3 16.1 0 0 0.0 0.0
Arkansas 0 0 0.0 0.0 883 584 339 40
California 697 608 -128 0.5 57 0 -100.0 0.0
Colorado 4,303 3,939 -85 19.3 116 134 15.5 0.7
Connecticut® 855 817 4.4 47 0 0 0.0 0.0
Delaware® 0 0 0.0 0.0 0 0 0.0 0.0
Florida 11,827 11,701 -1 11.5 1,267 1,197 5.5 1.2
Georgia 5,615 7,900 40.7 14.2 3,100 4,896 57.9 8.8
Hawaii¢ 1,767 1,636 -74 28.1 0 0 0.0 0.0
Idaho 2,332 2,725 16.9 34.1 588 467 -206 5.8
Illinoisd 0 / / / 0 / / /
Indiana 2,952 4251 44,0 14.7 1,504 797 -47.0 2.8
lowa 0 0 0.0 0.0 0 0 0.0 0.0
Kansas 74 83 122 0.9 1 0 -100.0 0.0
Kentucky 2,050 812 -60.4 37 7,190 8,487 18.0 384
Louisiana 2,951 2,956 0.2 74 20,866 21,571 34 53.7
Maine 0 0 0.0 0.0 110 72 -345 34
Maryland 78 27 -65.4 0.1 151 178 179 0.8
Massachusetts 0 0 0.0 0.0 163 196 20.2 1.7
Michigan 0 0 0.0 0.0 36 42 16.7 0.1
Minnesota 0 0 0.0 0.0 562 614 9.3 6.2
Mississippi 4,669 4,334 -7.2 194 5,996 6,528 89 29.2
Missouri 0 0 0.0 0.0 0 0 0.0 0.0
Montana 1,418 1418 0.0 393 523 488 -6.7 13.5
Nebraska 0 0 0.0 0.0 56 32 429 0.7
Nevada® 0 / / / 100 102 20 08
New Hampshire 0 0 0.0 0.0 20 43 115.0 15
New Jersey 2,887 2,717 59 1.7 200 109 -45.5 0.5
New Mexico 2,853 2,999 5.1 446 0 0 0.0 0.0
New York 0 0 0.0 0.0 14 0 -100.0 0.0
North Carolina 30 30 0.0 0.1 0 0 0.0 0.0
North Dakota 0 0 0.0 0.0 55 106 92.7 7.0
Ohio 3,004 5,343 779 10.5 0 0 0.0 0.0
Oklahoma 6,026 6,423 6.6 255 2,088 2,373 13.6 94
Oregon 0 0 0.0 0.0 0 0 0.0 0.0
Pennsylvania 1,195 1,219 20 24 609 489 -19.7 1.0
Rhode Island® 0 0 0.0 0.0 0 0 0.0 0.0
South Carolina 20 16 -20.0 0.1 366 374 22 1.7
South Dakota " 15 364 0.4 73 64 -123 1.8
Tennessee 5,147 5,165 03 18.2 8,660 8,618 -0.5 303
Texas 18,603 18,617 0.1 11.2 11,906 10,814 9.2 6.5
Utah 0 0 0.0 0.0 1,529 1,574 29 226
Vermont© 522 504 34 248 0 0 0.0 0.0
Virginia 1,569 1,559 -0.6 42 7474 7,389 -1.1 19.9
Washington 0 0 0.0 0.0 386 279 -21.7 1.6
West Virginia 0 0 0.0 0.0 1,677 1,735 3.5 245
Wisconsin 36 18 -50.0 0.1 149 70 -53.0 03
Wyoming 245 236 -3.7 10.7 9 4 -55.6 0.2
Note: As of December 31,2001, sentenced felons from the District of Columbia are the responsibility of the Federal Bureau of Prisons.

/Not reported.

aIncludes prisoners held in the jurisdiction’s own private facilities, as well as private facilities in another state.

bIncludes federal prisoners held in nonsecure, privately operated facilities (8,932), as well as prisoners on home confinement (2,659).
Prisons and jails form one integrated system. Data include total jail and prison populations.

dState did not submit 2012 National Prisoner Statistics (NPS) Program data. Local jail value for Nevada estimated based on 2011 data.
Source: Bureau of Justice Statistics, National Prisoner Statistics Program, 2011, 2012.
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Summary

California’s recent corrections realignment, authorized under AB 109, is arguably the most significant
change in the state’s corrections system in decades. Prompted by a federal court order to reduce the state’s
overcrowded prison system, this legislation, signed by Governor Brown in 2011, seeks to reduce the prison
population by sentencing lower-level offenders to county jails rather than prison, thereby transferring
substantial incarceration responsibility, as well as funding, from the state to its 58 counties. Proponents of
realignment argue that it offers an opportunity to shift the focus from costly state incarceration to local
approaches that favor rehabilitative services and treatments, while critics argue that this policy will lead to
more “street time” for offenders and an increase in criminal activity. There is also concern that realignment
has simply shifted the overcrowding problem, and related lawsuits, from state prisons to local jails.

We are now at a point where relevant data are becoming available, allowing researchers to assess the effects
of realignment. In this report, we examine how the decline in California’s prison population resulting from

realignment affects county jail populations. We also investigate factors that explain the differences between
counties that have relied more heavily on jails in implementing their new responsibilities and counties that

have emphasized non-jail alternatives.

Our data indicate that realignment has significantly affected county jail populations. Between June 2011 and
June 2012, during which time California’s prison population declined by roughly 26,600, the average daily
population of California’s jails grew by about 8,600 inmates, or about 12 percent. As a result, 16 counties are
operating jails above rated capacity, up from 11 counties in the previous year. On a statewide basis, county
jails have been operating above 100 percent of rated capacity since February 2012. In addition, we have
observed an increase in the number of counties reporting early release of jail inmates due to insufficient
capacity. By June 2012, 35 counties reported releasing pretrial inmates and/or sentenced offenders early due
to capacity constraints (compared to 27 counties in June 2011). We note that although the study is limited
to data available for only the first nine months of realignment, the fact that the prison population has only
declined by an additional 2,700 in the subsequent 11-month period strongly suggests that the majority of the
policy’s direct impact on county jails occurred during our study period.

While realignment has certainly increased the population of county jails, the overall California incarceration
rate (prisons and jails combined) has declined due to realignment. That is to say, there has not been a
statewide, one-to-one transfer of felons from state prison to county jails. We estimate that, on average, a
county’s jail population increases by one for every three felons no longer assigned to state prison. However,
the effect of realignment on jail populations differs across counties, with some counties incarcerating much
higher percentages of their realignment caseloads.

We also find evidence of realignment-induced jail crowd-out effects. Our analysis shows that, to a modest
degree, convicted felons sentenced to jail and parolees serving time in jail for technical violations are
displacing pretrial detainees as well as sentenced inmates serving time for misdemeanor offenses. More
strikingly, we find strong evidence that realignment is leading to increases in capacity-constrained early
releases of some inmates, especially in counties under court-ordered population caps; our results suggest
that for every four realigned offenders, one sentenced inmate per month is released early due to housing
capacity constraints (compared to one among every 16 offenders in non-cap counties). Moreover, we

estimate that in court-ordered population-cap counties, realignment is increasing pretrial releases at a rate
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of roughly one inmate for every seven fewer felons sent to prison. We do not know how much earlier these
releases are taking place, only that these practices have significantly increased as a result of realignment.

We also find that factors other than the direct effect of the drawdown in the prison population help explain
the post-realignment growth in the jail population. For example, pre-realignment jail capacity constraints
and incarceration rates are strong predictors of post-realignment jail population growth. On the other hand,
we do not find a relationship between county differences in jail population growth and the use of split
sentences, where the offender serves a reduced jail term followed by probation, introduced by realignment.
Furthermore, our analysis of data adjusted for county differences in the realignment-induced drawdown in
the prison population indicates that underlying county differences in crime do not explain differences in
post-realignment jail use.

Although realignment has certainly strained the capacity of county jails, capacity challenges are likely to
diminish over time for a number of reasons. First, the impacts of realignment on the state’s prison and jail
populations have stabilized. We do not expect that realignment will cause further disproportionate declines
in the prison population nor significant increases in the jail population. Second, jail capacity expansions
on the order of 10,000 new beds are currently under way, supported in large part by funding from the
state. Third, additional capacity can be found in the roughly 4,300 jail beds under federal contracts,
used primarily for U.S. Immigration and Customs Enforcement to house immigration detainees.
Consideration of the need for maintaining and renewing these contracts is warranted before committing
to expensive jail expansions.

Taken together, these points suggest that most counties in the relatively near future will have the capacity
to accommodate the considerable number of lower-level offenders redirected to their facilities, including
those parolees who violate the terms of their release. However, it should be noted that although the state is
funding the majority of the construction costs of the jail expansions, most of the ongoing financial burden
will fall on the counties; construction costs account for only a small share of the total cost of a jail over its
lifetime. This suggests that budget-challenged counties will need to seek effective alternative strategies to
incarceration, including increased use of split sentencing.

ppic.org Impact of Realignment on County Jail Populations 3
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Introduction

California’s recent corrections realignment, authorized under AB 109, represents the most significant change
in the state’s corrections system in decades (Petersilia and Snyder 2013). The legislation, implemented in
October 2011, shifts substantial criminal justice oversight and funding from the state to its 58 counties.
Motivated by a federal court order to reduce overcrowding in the state’s prisons, the legislation affords local
governments great discretion in how they exercise their new responsibilities. These include the mandate to
locally sanction offenders convicted of less serious felony offenses and to manage most of the less serious
offenders paroled from state prison by county probation departments. In exchange, the reform shifts
substantial funding resources to the counties and affords local governments great discretion in how they
exercise their new responsibilities.

Although Proposition 30 secures funding for realignment as a constitutional guarantee, many other
challenges remain. Prominent among these is the management of jail populations. If realignment is to
succeed, it cannot simply shift the overcrowding problem, and its related lawsuits, from the state to the
counties (American Civil Liberties Union, 2012).1 At the same time, incarceration decisions need to be
weighed against their potential effects on public safety. A number of recent proposals in the state legislature
reflect serious concerns about the ability of county jails to effectively enforce sanctions or house offenders, in
particular parole violators who violate the terms of their release.> Although we are now approaching the
two-year anniversary of realignment, its various effects, including the role of the policy in shaping county
jail populations, remain uncertain.? The intent of this report is to address some of these uncertainties,
building on a previous PPIC study (Lofstrom and Kramer 2012).

The greater reliance on local jails as opposed to state prison in the post-realignment era suggests possible
advantages as well as disadvantages for both offenders and the counties now in charge of their sanction and
rehabilitation. On the positive side, allowing lower-level offenders to remain in their communities, while
also emphasizing re-entry treatment and services, may prevent some from becoming hardened criminals; it
may be less disruptive to family ties and other social relationships that may prove helpful in their
rehabilitation. Moreover, interagency coordination between local sheriffs, probation departments, social
services and public health agencies, and the local housing authority may lead to improved reentry and
recidivism outcomes, given that offenders must often depend upon the social and public services offered
across the multiple domains traditionally managed by county government.

On the negative side, realignment may simply shift the overcrowding problem, and related lawsuits, from
state prisons to local jails. Prior to the passage of realignment, many counties were already operating under
court-imposed population caps, and others had very little extra capacity in their jail systems. This
overcrowding has been aggravated by the substantial transfer of responsibilities of inmates from the state
prisons, and it is likely to grow worse if the state is forced to meet the population targets demanded by the

federal court overseeing the prison system. In addition, counties face the challenge of housing inmates

1 To date, four counties have already been sued or threatened with a lawsuit: Alameda, Fresno, Monterey, and Riverside.

2 The proposals include AB 2 (which proposes to send sex offenders who violate their parole back to state prisons instead of county jails), AB 605
(which would send sex offenders who violate any provision of their parole back to state prison), AB 63 and SB 57 (which would make it a felony
for sex offenders and other criminals to remove court-ordered GPS monitoring devices), and AB 601 (which would allow parole violators to be
returned to state prison for up to one year).

3 For detailed discussions of the most pressing issues in evaluating realignment, see Petersilia and Snyder (2013) and Lofstrom, Petersilia, and
Raphael (2012).
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substantially longer than the pre-realignment maximum stay in county jail of one year. As of February 2013,
there were 1,155 inmates serving sentences of more than five years in county jails (Lofstrom and Martin
2013). Finally, in truly constrained counties, the inability to retain active criminal offenders may lead to
higher local crime rates.

In addition to overcrowding, the flexibility afforded to counties in their treatment of offenders may raise
other issues. While this flexibility may spur innovation and permit the tailoring of corrections responses to
local conditions, greater local control may also create large disparities across counties in how otherwise
similar offenders are treated. Such disparities may result from differences in local politics, differences in jail
capacity constraints, or even wealth differentials that shape the local tax base within a county.

The capacity challenges presented by realignment are readily observable in recent trends. Between June 2011
and June 2012, the state prison population declined by 26,600 inmates. Concurrently, California’s county
average daily jail population grew by about 8,600 inmates, and the number of counties operating jail systems
above rated capacity increased from 11 to 16. If we aggregate all jail inmates and jail beds in California’s 58
counties, we find that the total population of jail inmates has exceeded total rated capacity in every month
since February 2012. Furthermore, by June 2012, 35 counties reported releasing pretrial inmates and/or
sentenced offenders early due to capacity constraints (compared to 27 counties in June 2011). The fact
that 18 counties are operating facilities under court-ordered population caps adds to these challenges.

Clearly, there has not been a statewide, one-to-one transfer of felons from state prison to county jails, as the
increase in the overall jail population amounts to roughly one third of the decline in the state prison system.
These aggregate statistics, however, mask great differences in how counties have responded to realignment.
Some have opted to incarcerate the majority of the realigned felons assigned to them, while others have
chosen alternative approaches and sanctions and hence committed relatively few offenders to jail.

This report documents the effects of realignment on local county jail populations and explores the factors
that mediate the degree to which counties are employing local jails in their realignment strategies. To assess
the extent to which realignment is affecting county jail populations, we take advantage of the fact that due
to differences in pre-realignment prison incarceration rates, the legislation affected counties differently.
Counties that relied more heavily on state prisons, measured by the number of offenders per 100,000 county
residents, received a larger “dose” of realignment. The fact that the “realignment dose” in each county
changes over time provides an additional mechanism for identifying the effect of the policy on county jail

populations.

We also assess county-level characteristics that explain jail population growth, after accounting for the size
of the “realignment dose” per county. Although our study is limited to available data spanning only the
initial nine months of realignment, the fact that the prison population has declined by only an additional
2,700 in the subsequent 11-month period strongly suggests that the majority of the policy’s impact on
county jails occurred during the study period. In the following sections, we provide a brief overview of

the realignment program and then discuss our analysis and findings.
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Shifting Corrections Responsibilities
to the Counties

With the implementation of Assembly Bill 109 in October 2011, the state of California greatly expanded the
responsibilities of county governments in managing criminal offenders. The new responsibilities undertaken
by the counties fall into three main categories:

m  First, lower-level offenders convicted of nonsexual, nonviolent, and nonserious crimes with no such
crimes appearing in their criminal history records will now serve their sentences under county
supervision rather than in state prisons. These offenders are often referred to as “non-non-nons,”
“triple-nons,” “n3s,” or 1170(h) felons. Counties are authorized to choose from a number of
available sentencing options, including a full jail term, house arrest, GPS monitoring, or a split
sentence in which the offender serves a reduced jail term followed by probation (assuming that
the jail sentence is successfully completed).

m  Second, most offenders serving time in state prison for triple-non offenses will now, upon release
from prison, be supervised by county probation departments rather than state parole authorities
under a function known as Post-Release Community Supervision or PRCS.

m  Third, parole violators who reoffend (i.e., violate the terms of their release but do not commit a new
felony) are no longer revoked to state prison but are sanctioned within counties by short stays in
county jails or other forms of graduated sanctions devised by local authorities.

Realignment thus affords counties considerable discretion in exercising their new responsibilities. They are
free to rely heavily on the use of local jails, effectively transferring their realigned populations from prisons to
local jails. But they are also free to choose from a wide variety of less severe alternatives that rely on community
corrections through practices such as electronic monitoring, house arrest, split-sentencing, and short “flash
incarcerations” for those who violate the terms of their conditional release. The options that counties choose
certainly depend in the short term on local jail capacity and, in many instances, court-ordered population
caps. In the longer term, however, several factors are likely to influence how counties respond to their new
responsibilities, including the particular characteristics of the realigned offender population and perhaps the
ideological predisposition of local criminal justice officials and the county residents that they serve.

A number of factors will determine the extent to which county jail populations change as a result of
realignment. To the extent that realigned felons are simply being transferred to local jails, one would expect
to see an increase in the total population of local jails equivalent to the reduction in the prison population.
However, as noted above, counties have a number of options at their disposal that could lower the one-to-
one relationship between the decrease in the state prison population and the increase in the county jail
population. For example:

m  Realignment introduced a new sentencing tool for 1170(h) offenders: split sentences, which consist
of ajail sentence followed by a period of probation for lower-level offenders diverted to county jails.
The more that counties use this tool, which effectively reduces the time served behind bars, the
lower the impact of realignment on their jail populations.

®  Sanctions for parole violations have also changed in such a way that violators are now likely to
spend less time in confinement. Prior to realignment, the maximum prison term for a parole
violation was one year, although most parole violators remanded to state custody served
substantially less time. Under realignment, the maximum term —which applies to both those on
parole and probation (PRCS)—is six months. Furthermore, many PRCS violators are likely to
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serve less than six months in jail because counties are encouraged to rely instead upon a “flash
incarceration” sanction of no more than ten days. Finally, shorter post-release supervision may also
contribute to a lower than one-to-one ratio of prison to jail transfer rate. Released offenders on
county PRCS can now be discharged after six months of supervision, compared to minimum of
13 months for parolees prior to realignment.

m  In addition to these changes introduced by realignment, some populations may be displaced from
local jails to make way for realigned offenders. For example, local sheriffs may release pretrial
detainees to make room for sentenced felons or parole violators ordered to serve time in jail. Or they
may provide an early release for misdemeanor offenders, who presumably pose relatively low risk
to public safety, to free up more jail beds.
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Trends at the State Level

Our analysis of state-level trends, which we describe below, led to the following conclusions:

m  Realignment has produced a substantial decline in the state prison population. Concurrently,
the county jail population has increased, but only by an amount equal to about one-fourth to
one-third of the numerical decline in the prison population.

m  State-level statistics show a small, but insufficient, increase in jail capacity; counties appear to be
facing increasingly binding capacity constraints.

= To amodest degree, realigned offenders appear to have displaced those serving jail sentences or
awaiting trial for misdemeanors.

m  Overall, the number of inmates released due to capacity constraints has increased substantially.

Figure 1 depicts the prison population at the beginning of each month from January 2010 through June 2012.4
Between January 2010 and September 2011 (the pre-realignment period), the state prison population declined
substantially yet gradually from 168,101 to 160,946. The lion’s share of this decline (roughly 80 percent)
occurred during the 2010 calendar year. With the implementation of realignment, the decline in the state prison
population accelerated. By June 2012, nine months into the post-realignment period, the prison population had
declined by roughly 25,000, leaving a total prison population of 135,471. As of midnight May 15, 2013, the most
recent data point available, the state’s prison population had declined somewhat further to 132,795. The last
few months of weekly population reports suggest that the state’s prison population has stabilized at this lower
level and that the effects of realignment on the prison population have likely run their course.>

FIGURE 1
California prison population, January 2010 through June 2012
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=

eekly Population Reports.

4 The data in this figure are culled from various issues of the California Department of Corrections and Rehabilitation (CDCR) Weekly
Population Reports. Current and archived weekly reports are available at
www.cdcr.ca.gov/Reports_Research/Offender_Information_Services_Branch/Population_Reports.html.

5 None of the provisions in the legislation involved early release of anyone currently serving a term in prison. Hence the decline in Figure 1 is not
caused by early releases but instead is driven in its entirety by a decline in admissions to the state prison system (Lofstrom, Petersilia, and
Raphael 2012).
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Figure 2 presents data on statewide average daily jail populations from January 2010 through June 2012,
showing the total average daily population (ADP), the population of sentenced inmates (both felons and
individuals sentenced for misdemeanors), and the population of unsentenced inmates (including pretrial
detainees and parole violators serving short spells in local jails). During the pre-realignment period (January
2010 through September 2011), the average daily population of California’s local jails declined by roughly
3,600 inmates, with nearly all of the decline occurring during 2010 and a general stability evident during
2011. Between September 2011 and June 2012 (the period covering the first nine months of realignment), the
total average daily jail population increased by about 6,500. Looking at the data on individual populations,
we can see very large increases in the population of sentenced inmates and some evidence of displacement
of unsentenced inmates. Specifically, between September 2011 and June 2012, the population of sentenced
inmates increases by slightly more than 8,500, while the population of unsentenced inmates declines by
roughly 2,000.

FIGURE 2
California monthly jail population, January 2010 through June 2012
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SOURCE: Board of State and Community Corrections (BSCC) Monthly Jail Profile Survey.

Taken together, Figures 1 and 2 are suggestive of both a substantial shift in the incarceration site for felony
offenders, from state prisons to local county jails, and the displacement of some pretrial and perhaps
sentenced jail inmates to make room for these offenders.

To more thoroughly explore the avenues of realignment, we provide a more detailed breakdown in Table 1
of the change in the average daily population (ADP) of local jails. We focus on June 2011 and June 2012 to
ensure comparability of the pre- and post-realignment months of analysis. Over this period, the state prison
population declined by 26,642 inmates, while the ADP of local jails increased by 8,565. These numbers
suggest that at least one-third of realigned inmates were serving time in a county jail rather than state prison.
At the same time, we observe a small increase in the rated capacity (RC) of the state’s jails (roughly 800 beds)
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and a large increase in the ratio of the ADP of local jails to rated capacity, from 92.2 to 102.4 percent.®

Consequently, the number of counties operating above 100 percent of the rated capacity of their jails

increased from 11 to 16. Moreover, the number of counties operating under a court-ordered cap on their jail

population increased from 17 to 18, suggesting that many counties were unable to adequately respond to the

demands of realignment.

TABLE 1

California prison and county jail populations, June 2011-June 2012

State prison population

Jail population and capacity
Average daily population (ADP)
Rated capacity (RC)

ADP/RC

# of counties operating above 100% RC

# of counties with court-ordered caps

ADP unsentenced

ADP sentenced

Average # of unsentenced felons

Average # of sentenced felons

Average # of unsentenced misdemeanants

Average # of sentenced misdemeanants

Average # of federal-contract inmates
Average # of state-contract inmates

Average # of county-contract inmates

# of capacity-constraint pretrial releases

# of capacity-constraint sentenced releases

June 2011

162,113

69,698
75,614
92.2%

11
17

49,189
20,509

37,669
12,103

7,088
5,717

4,611
1,484
15

6,192
3,583

SOURCES: CDCR Weekly Population Reports and BSCC Monthly Jail Profile Survey.

June 2012

135,471

78,263
76,430
102.4%

16
18

48,721
29,542

38,129
20,754

6,247
5,227

4,318
1
19

7,856
6,086

Change, 2011-12

-26,642

8,565
816
10.2%

-468
9,033

461
8,652

-841
-490

-293

-1,483

1,664
2,503

6 All California jail facilities are given a specific “rated capacity” by the Board of State and Community Corrections. The BSCC defines rated
capacity as the number of inmate occupants for which a facility’s single and double occupancy cells or dormitories (except those dedicated to
health care or disciplinary isolation housing) were planned and designed in conformity with specific minimum standards and requirements.
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Dividing the change in the local jail population by whether the inmates are sentenced or unsentenced and by
whether the controlling offense is a felony or misdemeanor reveals several of the adjustment mechanisms
that counties are employing to handle their new realignment caseloads. First, we see an overall decline of 468
in the number of unsentenced inmates. While this is smaller than the decline from September 2011 through
June 2012 discussed above, it is still suggestive of some displacement of the unsentenced from county jails
due to realignment. Moreover, we observe an increase in the sentenced population of 9,033, which exceeds
the overall increase of 8,565 in the jail population.

The remainder of Table 1 explores whether realignment may have displaced certain inmate populations by
disaggregating the populations into felons and misdemeanants.” We see increases in both the
population of sentenced felons (by 8,652) and unsentenced felons (by 461), suggesting both diversion of
realigned offenders from prisons to jails as well as some limited diversion of parole violators (who are
presumably counted as unsentenced inmates). We also observe declines in the population of unsentenced
misdemeanants (841) and sentenced misdemeanants (490). Hence, the statewide statistics suggest that to a
modest degree, counties are releasing lower-level offenders among both pretrial detainees and sentenced

individuals to make room for realignment inmates.

Finally, the table presents estimates of the total number of inmates released early in June 2011 and June 2012
due to housing capacity constraints. Over this time period, the number of releases among pretrial

detainees increased by 26.9 percent (1,664 inmates ), and the number of early releases among sentenced
inmates increased by 69.9 percent (2,503 inmates). The data do not include information on how early these
releases occurred, and hence we are unable to estimate the ultimate impact of early releases on the average
daily jail population. The table also shows a decrease in the number of beds contracted out to federal and
state government or to other counties. The virtual elimination of state-contract beds most likely reflects the
fact that technical parole violators are no longer the state’s responsibility.

As informative as these state-level changes are, they cannot demonstrate the extent to which realignment is
responsible for the observed changes. To unravel the role of realignment, we need to examine county-level
responses and, ultimately, adjust for confounding factors. We undertake this task in the following section.

7 The average number of sentenced and unsentenced inmates by felony or misdeamenor is not reported by every county. Hence, these numbers
do not necessarily add up to the total ADP or to sub-total ADP in the sentenced and unsentenced categories.
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Observed County Responses

The degree of county differences in the use of the state prison system prior to realignment is striking, with
the highest incarceration counties having prison incarceration rates many times those of low incarceration
counties. These differences are critical when it comes to measuring and assessing the impact of realignment
on county jails, since counties that used prison more intensively experienced the largest increases in their
local corrections caseloads. However, we also found that as the legislation shifted the financial responsibility

of incarcerating lower-level felons to the counties, county incarceration differences declined. In sum:

®  Realignment affects counties differently, depending on prison incarceration rates prior to the
implementation of the legislation.

m  Although counties continue to differ dramatically in the number of residents incarcerated in prison
and jail, realignment has narrowed these differences.

A simple strategy for gauging the impact of realignment on a specific county’s corrections caseload is to
measure the change in the number of county residents in state prison per 100,000 residents. This measure
allows for easy and meaningful comparison across counties. We refer to this measure as the “county-specific
prison incarceration rate,” which should be distinguished from the rate of county residents incarcerated in
local jails.®

The data show quite clearly that prison incarceration rates vary considerably across counties, as do the
reductions in these rates following realignment. For example, as shown in Table 2, between June 2011 and
June 2012, the state prison incarceration rate for Kings County declined by 234 inmates per 100,000 county
residents. At the other extreme, Marin County experienced a decline in its state prison incarceration rate of
only 17 inmates per 100,000 residents. The rate of decline in some of the state’s largest counties fell in the
mid-range of the statewide data. For example, in Los Angeles and San Diego Counties, the prison incarceration
rate dropped by 70 and 67 inmates per 100,000 residents, respectively, a decline very close to the Sacramento
County rate decline of 75 (which is also the statewide rate of decline between June 2011 and June 2012).

8 We refer to county-specific prison incarceration rates throughout this study. This term does not refer to the number of state prisoners housed at
a facility within the county, which would be impractical since state prisoners are often housed outside of their county of residence. Rather, we
intend for the county-specific incarceration rate to refer to the degree of intensity involved in a county’s use of the state prison system.
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TABLE 2
Incarceration rates before and after realignment

Incarceration rates per 100,000 residents

Prison Jail Total
County 2011 012 Change 007 pofp Change  if gnjp  Change
Largest rate of decline in prison population
Kings 1,052 818 -234 215 318 103 1,268 1136 -131
Sutter 461 283 -178 250 253 3 711 536 -175
Shasta 852 679 -174 128 125 -3 980 803 -177
Smallest rate of decline in prison population
Nevada 126 98 -28 152 207 55 278 304 27
Santa Cruz 209 188 -21 171 157 -13 379 345 -35
Contra Costa 182 165 -18 136 150 14 319 315 -4
Marin 152 135 -17 116 122 6 267 257 -10
10 largest counties
Los Angeles 549 479 -70 140 179 39 689 658 -31
San Diego 381 314 -67 152 169 17 533 483 -50
Orange 295 236 -59 202 229 26 497 465 -33
Riverside 485 423 -62 143 174 31 629 597 -32
San Bernardino 590 441 -149 254 260 7 843 701 -142
Santa Clara 300 248 -51 198 200 2 498 449 -49
Alameda 281 235 -46 245 212 -33 526 448 -78
Sacramento 540 465 -75 272 284 12 812 749 -63
Contra Costa 182 165 -18 136 150 14 319 315 -4
Fresno 514 400 -114 184 255 71 698 655 -42
Statewide 435 360 -75 185 207 22 620 567 -53
Lowest 126 98 -28 96 97 1 267 257 -10
Highest 1,052 818 -234 508 574 65 1,268 1,136 -131
25th percentile 280 230 -50 175 189 14 494 448 -46
75th percentile 516 409 -107 254 285 32 747 655 -92
Range
Highest-Lowest 927 720 -206 412 477 65 1,000 879 -121
75th-25th 236 180 -57 79 96 17 253 208 -46

SOURCE: County-level prison admissions and release data provided to the authors by CDCR and jail population data from
BSCC’s publicly available Jail Profile Survey.
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Table 2 clearly shows the narrowing in prison incarceration rates between counties after the implementation
of realignment. For example, the difference in incarceration rates between the county with the highest rates
(Kings at 1,052 before realignment and 818 after) and the lowest (Nevada at 126 before realignment and 98
after) declines by 206 inmates per 100,000. We can also see this narrowing in differences between counties
when we compare counties at the 25th and 75th percentiles.? Before realignment, the difference between a
low-incarceration county at the 25th percentile (San Benito at 260) and a high-incarceration county at the
75th percentile (Del Norte at 516) was 236. After realignment, the prison incarceration rates dropped to
230 at the 25th percentile (now San Luis Obispo) and 409 at the 75th percentile (still Del Norte). In other
words the difference declined by 57 inmates per 100,000.

However, we also found that the equalizing effect of realignment on prison incarceration rates is somewhat
undone by increases in jail incarceration rates. As we can see in Table 2, total incarceration rates (including
both prison and jail) are quite a bit higher than prison incarceration rates. Moreover, as with prisons, jail
incarceration rates vary substantially across counties. The highest jail incarceration rate both before and after
realignment is in Yuba County (508 and 574, respectively), and the lowest is in Sierra County (96 and 97).
We can also see considerable difference across counties in the increase in jail incarceration rates following
realignment (103 in Kings County, 71 in Fresno, 7 in San Bernardino), and in some cases even a decrease in
rates (e.g., Alameda, -33).

Focusing on the extent to which realignment has reduced county differences in total incarceration rates,
we see (in the last column of the “Highest” and “Lowest” rows) that the difference between the highest
incarceration county (Kings County, declining from 1,268 to 1,136) and the lowest (Marin County, with
a modest decline from 267 to 257) decreased by 121 inmates per 100,000 residents. As with prison
incarceration rates, the equalization is evident in the difference between the 75th and 25th percentile,
which decreased by 46 inmates per 100,000 residents. Statewide, the prison incarceration rate declined by
an impressive 75 inmates per 100,000 residents (from 435 to 360), a more than 17 percent decline. The total
statewide incarceration inclusive of prison and jail inmates rate also dropped, but by less, 53 per 100,000
(from 620 to 567).

In general, counties that experienced the largest per-capita impact of realignment are those that used the
state prison system more intensively prior to the implementation of the reforms. We document this fact in
Figure 3. The figure presents a scatter plot of the change in the county-specific prison incarceration rates
between June 2011 and June 2012 against each county’s incarceration rate in June 2011. Each data point
represents a specific county’s experience over this period. The data cloud reveals a very strong negative
relationship between the county’s prison incarceration rate prior to realignment and the decline in the
county’s state prison incarceration rate (essentially the number of realigned offenders per 100,000 residents,
or the realignment “dose”) corresponding to realignment’s implementation. For example, the dot at the low
end and to the far right of the data cloud represents Kings County, which used the prison system more
intensively than any other county and experienced the largest per capita reduction in inmates following
realignment. At the upper end and to the far left are counties with low pre-realignment prison
incarceration rates, such as Marin, Nevada, and San Francisco Counties, where subsequently the
realignment “dose” is low.

9 In other words, the incarceration rate at the 25th percentile exceeded that of only 25 percent of California counties, while the incarceration rate
at the 75th percentile is greater than that of 75 percent of the counties.

ppic.org Impact of Realignment on County Jail Populations 17



FIGURE 3
Relationship between county prison incarceration rates before and after realignment

50 -

‘QW 400 600 800 1,000 1,200

50 -
-100 -

-150 -

Change in prison incarceration rate,
June 2011 to June 2012

-200 -

-250 -

Prison incarceration rate, June 2011

SOURCE: County-level prison admissions and release data provided to the authors by CDCR.

NOTE: Scatter plot of the change in the number of county residents per 100,000 in a state prison between June 2011 and
June 2012 against the county’s incarceration rate in a state prison in June 2011.

The fact that the decline in county differences in incarceration rates becomes smaller when we consider the
incarceration rate inclusive of jail inmates suggests that those counties that receive more prison inmates per
capita as a result of realignment are also on average experiencing greater increases in their jail population.
This is our first hint of the fact that the pattern observed for the state overall (i.e., declining prison
populations juxtaposed against growing jail populations) is playing out across the state’s 58 counties. Of
course, factors that are county specific are likely to influence this process. (These might include, for example,
court-imposed population caps and a general predisposition among local criminal justice representative
toward incarceration.) In the following paragraph, we provide a brief description of our methodological
strategy for studying the cross-county relationship between the “realignment dose” (i.e., the shift of sending
felons to the counties instead of state prison) per capita and jail population growth.

So far, the data we have examined strongly suggest that realignment has led to increases in the state’s total
jail population by an amount that partially offsets the decline in the state prison population. However, the
observed changes may be the result of factors other than, or in addition to, realignment. To determine
realignment’s specific role in the observed changes, we use a regression analysis that isolates the effect of
realignment from confounding factors. In our analysis, we use county-level prison admissions and release
data from CDCR and monthly county-level jail population data from the BSCC Jail Profile Survey. The
Technical Appendix_provides a detailed discussion of our empirical approach and a host of results that
extensively probe the robustness and reliability of our model estimates to various modeling assumptions.?
We discuss the results of our regression analysis in the following section.

10 Tn particular, we present two complete sets of results: one that accounts for seasonal variation in jail and prison population based on pre-
realignment trends and one that does not. While the results are generally consistent across these two groups, there are a few differences. In the
discussions that follow, we focus on our preferred estimates that incorporate seasonal adjustments. However, we provide a complete set of
results in the technical appendix so that readers can review the full range of estimates and arrive at their own conclusions with regard to the
specific magnitudes of the effects.

ppic.org Impact of Realignment on County Jail Populations 18



Realignment’s Prison-to-Jail Transfer Rate

Our analysis of transfer rates, which we discuss below, produced the following principal findings:

m  Realignment increased the average daily jail population by roughly one inmate for every three fewer
offenders going to state prison.

®m  Roughly three-quarters of the increase in county jail populations stems from realigned felons who
have been sentenced for a new crime; unsentenced felons (presumably parole violators) account for
the remaining quarter.

®  The data suggest that parole violators who would have been returned to the custody of the state
prison system in the past are spending much less time behind bars as a result of realignment.

= We find strong evidence that counties have made room for realigned offenders by increasing the
number of pretrial releases and early releases of sentenced offenders.

The empirical results obtained using county differences in the realignment “dose” (i.e., the shift of state
prisoners) to determine the rate at which the reduction in the prison population translates into increases in
county jails corroborates what we observe in the state-level data. Figure 4 presents our estimates of the
effects of a one-person increase in a county’s prison incarceration rate on the county’s jail incarceration rate
as well as 95 percent confidence interval of the range of the estimated response. (These results and additional
estimates exploring the sensitivity of the choices and assumptions made are presented and discussed in the
Technical Appendix.) Negative coefficients indicate that declines in the prison rate increase county jail
incarceration rates. The first bar in Figure 4 shows the confidence interval around our estimate (represented
by the dot) of realignment’s effect on the overall average daily jail incarceration rate. The estimate indicates
that each additional offender realigned from the state prison system to the county results in an increase of
0.367 in the number of jail inmates. That is, realignment increased the average daily jail population by
roughly one inmate for every three fewer offenders sent to state prison.

Applying this estimate to the observed June 2011-June 2012 decline in the statewide number of prisoners
(about 26,600) suggests that realignment induced an increase in the monthly average number of jail inmates
by about 9,800 offenders. This “back of the envelope” calculation is somewhat smaller than the reduction in
the prison population of newly sentenced felons and parolees receiving new sentences (10,500). This is
consistent with a slight decrease in the reliance on incarceration for offenders convicted of new realignment
offenses, due either to shorter sentences in jail relative to the sentence that would have been served in prison
prior to realignment or a greater tendency among counties to use sanctions other than incarceration to
punish these offenders. Part of the increase in the jail population likely reflects parole violators serving time
in county jail. In general, however, the fact that the estimated transfer rate from prison to jail from the
regression falls far short of one-for-one indicates that either parolees who technically violate the terms of
their parole or triple-nons who have committed new offenses are serving less time under realignment than
they would have served in the past.

To further explore this issue, Figure 4 also presents estimates of the effects of realignment on various inmate
subpopulations: sentenced inmates (all sentenced inmates and the subcategories of sentenced felons and
sentenced misdemeanants) and unsentenced inmates (again, the total and the subcategories of felons and
misdemeanants). Last, the two most rightward dots and bars characterize the extent to which counties
responded to realignment by resorting to capacity-constrained releases.
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FIGURE 4
Estimated county jail incarceration responses to realignment
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SOURCE: Authors’ estimates based on county level prison admissions and release data provided to the authors by the
CDCR and the BSCC Jail Profile Survey.

NOTES: Dots in the figure are regression coefficients from separate regressions of the difference-in-difference
characterization of the change in the county’s jail incarceration rate on the corresponding change in the county’s prison
incarceration rate, and lines show the 95 percent confidence interval. (See the Technical Appendix for a detailed discussion.)
*** Coefficient statistically significant at the one percent level of confidence.

** Coefficient statistically significant at the five percent level of confidence.

* Coefficient statistically significant at the ten percent level of confidence.

The results indicate that the lion’s share of the transfers from prisons to jails is driven by higher jail
incarceration rates for sentenced felons. The data suggest a slight increase in the numbers of unsentenced
inmates (the category that includes technical parole violators). In addition, those who would have been
returned to the custody of the state prison system in the past are spending much less time behind bars (in
either prison or jail) as a result of realignment. Technical parole violators make up a large share of the
realignment-reduced prison population (about 55 percent); we would therefore expect a substantially greater
upward pressure on the unsentenced population than our estimates show if these offenders received

sanctions similar to those they received prior to realignment.

The data also reveal strong evidence that counties have made room for realigned offenders by increasing the
number of pretrial releases and early releases of sentenced offenders. This includes increasing pretrial
releases at a rate of roughly one more such release for every seven fewer felons sent to prison as a result of
realignment. Sentenced inmates are also released early, at a rate of approximately one more such release for
every four realigned offenders. Unfortunately, we do not know how much earlier these releases are taking

place, only that these practices have increased significantly as a result of realignment.
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Responses and Capacity Constraints

Our major findings in this area of our study included the following:

m  Realignment’s effect on the average daily jail population is roughly the same in counties with
a court-ordered population cap as those that are not subject to this constraint.

® A major response to realignment in cap counties is to increasingly rely on pretrial and early
sentenced releases.

m  There is some evidence that realigned felons are displacing misdemeanants in non-cap counties.

As noted above, 18 counties are currently operating jails under a court order that limits their inmate
populations. One might expect that the adjustment to realignment in terms of jail populations would differ
in counties facing population caps relative to counties facing no such caps. Specifically, counties without a
population cap may incarcerate less of their realigned offender population through the use of split sentences,
longer spells in jail for parole violators, and less use of early release. By contrast, counties facing population
caps may be forced to engage in more early releases and to rely more on alternatives to incarceration for
triple-non offenders convicted of new offenses and for those who violate the terms of their community
supervision. To explore these different responses to realignment, we divided counties into two groups, based
upon whether or not they faced court-ordered population caps, and then reestimated our models separately
for each of the groups.

Figure 5 presents these results separately for population cap and non-cap counties. The estimates indicate
that the effects of realigned offenders on the overall jail incarceration rates are, in fact, similar in counties
with and without court-imposed population caps. Moreover, we still find that this relationship is driven

principally by an impact of realignment on the number of sentenced felon jail inmates.

However, capacity-driven releases of pretrial inmates due to realignment are limited to counties with court-
ordered population caps. These counties increased pretrial releases at an approximate rate of one for every
six realigned offenders. In contrast, we find no convincing evidence that counties without court-ordered
population caps are increasing their release of pretrial inmates as a result of realignment. However, both
groups of counties are increasingly resorting to early releases of sentenced inmates due to the policy shift.
The increase is particularly noticeable in the counties facing court-ordered caps; our results imply that one
sentenced inmate per month is released early for every four realigned offenders (compared to one for every
16 offenders in non-cap counties). Again, it is important to note that we do not know how much earlier these
releases are taking place, only that they have increased as a result of realignment.
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FIGURE 5
Estimated county jail incarceration responses to realignment by counties with and
without a court-ordered population cap
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SOURCE: Authors’ estimates based on county level prison admissions and release data provided to the authors by the CDCR
and the BSCC Jail Profile Survey.

NOTES: Dots in the figure are regression coefficients from separate regressions of the difference-in-difference characterization of
the change in the county’s jail incarceration rate on the corresponding change in the county’s prison incarceration rate and lines
show the 95 percent confidence interval. (See the Technical Appendix for a detailed discussion.)

The following coefficients are statistically significant at the one percent level of confidence: Total ADP (cap and no cap), ADP
Sentenced (no cap), Average number sentenced felons (no cap) and Total number sentenced released due to capacity (cap).

The following coefficients are statistically significant at the five percent level of confidence: ADP Sentenced (cap), Average number
sentenced felons (cap) and Total number sentenced released due to capacity (no cap).

The following coefficients are statistically significant at the ten percent level of confidence: ADP Unsentenced (cap) and Total
number pretrial released due to capacity (cap).

The observation that realignment caused roughly the same increase in the overall jail population in counties

with and without a population cap, while the cap counties responded with substantially more capacity-

constrained releases, raises the question of how non-cap counties absorbed the new population. Our data do

not provide a very clear picture, but our estimates suggest that realigned offenders in non-cap counties
might have crowded out misdemeanants (both unsentenced and sentenced). However, these estimates are

not very precise and thus not statistically distinguishable from a zero response.
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High and Low Jail-Use Counties

Our analysis of post-realignment jail population growth produced three significant findings:

= Counties differ substantially in their jail incarceration response to realignment.
m  Factors other than the realignment dose contribute to the post-realignment changes in the jail population.

m  The strongest and most reliable predictors of realignment-adjusted jail population growth are
capacity related.

Clearly, the diversion of responsibility for less serious offenders to the counties has increased the population
of county jails throughout the state. Our estimates suggest that for every three-person reduction in the prison
population caused by realignment, the county jail average daily population has increased by one. Moreover,
counties receiving more inmates per capita as a result of realignment also experience relatively larger
increases in their jail incarceration rates. However, these responses vary substantially across counties, and
the breakdown by court-ordered population caps suggests that capacity constraints are a contributing factor.

Figure 6 presents a measure of the jail-use responses that highlight the range across counties (measures for
all counties are shown in Technical Appendix Table AT). The responses represent the ratio of the estimated
realignment changes in the jail and prison populations, where -1 represents an increase in the jail population
by one for every offender not sent to state prison. The increases in the jail populations in San Diego and Fresno
Counties were roughly similar to the overall increases we observed in the state, while in Los Angeles County
the jail population increased nearly one-for-one with the reduction in the number of its residents in state
prison. At the same time, in a few counties (such as Alameda) the county jail populations declined despite
increases in their community corrections caseloads. A number of factors likely contributed to these changes,
including the fact discussed above that the realignment dose differs considerably across counties.

FIGURE 6
County jail incarceration responses to realignment
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SOURCE: Authors’ estimates based on county-level prison admissions and release data provided to the authors by the CDCR and
BSCC Jail Profile Survey.

NOTES: The ratios are calculated by first obtaining the change in the respective populations between September 2011 and June
2012. These are then adjusted to account for seasonality and near-term trends by subtracting out the changes between the same
months in the year before realignment was implemented (i.e., changes between September 2010 and June 2011). The ratio is then
obtained by dividing the adjusted jail population change by the adjusted prison population change. The ratios for all counties, and the
changes in jail and prison populations are presented in Technical Appendix Table AT.
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However, we also find considerable variation across counties in recent jail trends that is independent of the
realignment dose that any one county received. Figure 7 illustrates this point by presenting a scatter plot of
the county-by-county changes in jail incarceration rates against the changes in the prison incarceration rates.
The figure also depicts the estimated realignment effect on the average daily population, shown as the
regression line through the data cloud. The negative slope of the line indicates that counties experiencing
larger declines in their prison incarceration rates experience larger increases in their jail incarceration rates
(the basic finding from the previous section).

Many counties deviate from the regression line, clearly showing that factors other than the realignment
dose contribute to the post-realignment changes in the jail population. (Data points above the line indicate
counties where changes in jail incarceration rates exceed expectations, based on the decline in each county’s
prison incarceration rate. Similarly, data points below the line represent counties where the change in each
county’s jail incarceration rate falls short of expectations.) The figure reveals many instances of large
departures from what one would expect in both the positive and negative direction. Hence, in exercising
their new responsibilities in managing lower-level offenders, some counties are pursuing a high jail
incarceration rate strategy while others are pursuing a low jail incarceration rate strategy. What
distinguishes these counties from one another?

FIGURE 7
Realignment changes in jail incarceration rates against corresponding changes
in prison incarceration rates
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SOURCE: Authors’ estimates based on county level prison admissions and release data provided to the authors by CDCR and
BSCC Jail Profile Survey.

NOTES: The dots represent seasonally adjusted changes in jail incarceration rates against changes in the prison incarceration
rates for the last of the post-realignment month in our data. The size of the dot indicates size of the county population. The line
represents the predictions resulting from the regression, shown in the top row, middle column of Table A4.

The results so far suggest that differences in capacity constraints might be an important determinant of
the incarceration response and growth in the jail population, but other factors may also contribute to this
situation. To answer the above question, we first estimate the average change in each county’s jail
incarceration rate after netting out the effect of the number of inmates realigned to each county (the details of

this estimation is presented in the Technical Appendix). Next, we employ regression analysis to explore the

ppic.org Impact of Realignment on County Jail Populations 24



relationship between increases in the jail incarceration rate and particularly capacity constraints. However,
in doing so we also need to account for several other plausible factors (which are interesting in and of
themselves) that might affect a county’s realignment strategy, including:

m  Ratio of average daily jail population (ADP) to rated capacity prior to realignment. Counties with
relatively full jails prior to realignment’s implementation may have incorporated this capacity
constraint into their realignment planning. To the extent that a lack of excess capacity led to
realignment plans that deemphasize jail, we would expect lower incarceration growth in jails with
high population-to-capacity ratios.

m  Pre-realignment jail incarceration rate. Counties with already-high jail incarceration rates may be
reluctant to devote more resources toward county jails or may face greater constraints in expanding
jail capacity. Hence, we would expect such counties to have lower jail incarceration growth during
the post-realignment period.

m  Use of split sentences. Realignment introduced the concept of split sentences for newly sentenced
triple-non felons (so-called 1170(h) offenders). This criminal justice approach consists of a jail
sentence followed by a period of probation to deal with lower-level offenders diverted to county jail.
One might expect that counties that make greater use of split sentences will have lower jail
incarceration growth. Hence, we include a measure of the proportion of 1170(h) convictions that
employ split sentences.

m  Local crime rates. Since crime rates vary across California counties, one might expect larger increase
in jail incarceration rates in counties with higher crime rates before the introduction of realignment.
In consideration of this possibility, we include controls for the number of property crimes and the
number of violent crimes per 100,000 residents in 2011.

m  Local political sentiment regarding crime control policies. Local political conditions vary
considerably across California, with residents in some counties demonstrably more favorable of
tougher sentencing policies than others. To the extent that criminal justice officials, both elected
and appointed, are responsive to the demands of their constituents, one might expect a greater use
of local jails in the realignment strategies of more conservative counties relative to more liberal
counties. To gauge such ideological variation, we consider the proportion of each county’s voters
that supported two propositions on the November 2012 ballot: the failed Proposition 34, which
would have eliminated the death penalty, and the successful Proposition 36, which moderated the
sentences for some third-strike offenders.

The regression results assessing the role of the above factors in explaining post-realignment jail use reveal several
interesting findings." We find no statistically significant effect of the use of split sentencing on jail population
growth once we account for the realignment dose. Similarly, there is no evidence of effects of pre-realignment
violent and property crime rates on jail incarceration growth. However, counties with high pre-realignment jail
incarceration rates experience relatively lower increases in their post-realignment incarceration rates. Our
regression estimates also indicate, as expected, that high-incarceration counties have lower jail population growth,
and that growth is stymied in counties that are more capacity constrained. The data fail to reveal any relationship
between the proportion of voters supporting Propositions 34 and 36 and jail growth.

To characterize the magnitude of these effects, we use the estimated regression coefficients to calculate the

predicted difference in growth in county jail incarceration rates between counties below and above the

11 For detailed regression model estimates, see Technical Appendix Table A11.

12 Other potential factors affecting county differences in post-realignment jail growth include changes in law enforcement personnel, changes in
criminal charges and court sentences (other than split sentences) as well as county differences in rehabilitative efficacy. Unfortunately, at this
time no suitable data exist for these potentially contributing factors.
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median in terms of the most significant factors analyzed.’® These calculations, shown in Figure 8, reveal that
the jail population in high pre-realignment jail incarceration counties (those at the 75th percentile) grew by
roughly 16 fewer inmates per 100,000 residents compared to the growth in low-incarceration counties (those
at the 25th percentile). Similarly, jail growth in capacity-constrained counties (those counties around the 75th
percentile of the ratio of ADP to rated capacity) grew by about 6 fewer inmates per 100,000 than counties
with no immediate capacity constraints (those at the 25th percentile).

FIGURE 8
Estimated realignment jail incarceration growth beyond the realignment-induced
population shock
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SOURCE: Authors’ calculations based on regression coefficients of the county-level change in jail incarceration rates net of
the effect of the realignment inmate dose experienced by the county.

NOTES: The shown effects represent the difference in the relevant factor equal to the interquartile range (the value at the
75th percentile minus the value at the 25th percentile).All estimates and discussion of the empirical approach can be found
in the Technical Appendix.

Are the effects of these additional factors on jail incarceration rates large? When benchmarked against the
statewide change in county jail incarceration rates between June 2011 and June 2012 (22 per 100,000), 4
indeed they are. Another point of comparison is cross-country differences in the realignment dose. Over this
period the county at the 25th percentile of this distribution experienced an increase in their local offender
caseload of 50 per 100,000 county residents as a result of the decline in the county’s prison incarceration rate.
The comparable figure for the county at the 75th percentile of this distribution is 107. Combined with our
estimate of the prison-jail transfer rate (0.367), this implies that the county at the 25th percentile would
experience an increase in the jail incarceration rate that is 21 per 100,000 lower than the county at the 75th
percentile. With a comparable effect for the pre-realignment jail incarceration of 16 and ADP per rated
capacity of 6, it becomes clear that counties’ pre-realignment reliance on jail incarceration and capacity
constraints both substantially shaped their jail incarceration responses to realignment.

13 Specifically, we calculate the effect of a difference in the relevant factor equal to the interquartile range (the value at the 75th percentile minus
the value at the 25th percentile).
14 See Table 2.
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Conclusions and Policy Recommendations

California’s recent legislation authorizing corrections realignment, AB 109, arguably represents the most
significant change in the state’s corrections system in decades. This legislation shifted substantial corrections
responsibilities and funding from the state to its 58 counties. Motivated by state prison overcrowding, this
policy shifts responsibility for managing most lower-level criminal offenders from the state to the counties.
Although realignment presents opportunities for reducing expenditures on incarceration and for improving
public safety outcomes, there is considerable concern about the impact realignment may have on county jails
(including the possibility that the legislation will simply shift the overcrowding problem from the state
prisons to county jails). More specifically, apprehensions are increasing with regard to crowded,
deteriorating jail conditions (to be followed by lawsuits) as well as with sheriffs lacking the capacity to
enforce sanctions and house offenders. The intent of this report has been to shed light on these issues by
examining how reductions in the prison population initiated by realignment have affected county jail
populations across the state over the first nine months of the new policy’s implementation.

We find that the jail population has certainly increased, but not by the magnitude of the corresponding
decline in the state prison population. The jail population has increased by an amount equal to roughly one-
third of the decline in the state prison population, with most of this driven by an increase in the number of
sentenced felons serving their time in county jail. (Parole violators who prior to realignment would be sent
to prison constitute another group that exerted pressure on county jails.) Specifically, we estimate that
realignment increases the jail population by roughly one inmate for every three-inmate decline in the state
prison population. Our analysis also indicates that most of this relationship is driven by relatively large
increases in the sentenced jail populations in counties experiencing relatively large doses of realignment
(i.e., counties that relied more heavily on state prisons before the policy change).

We find evidence of increasingly binding capacity constraints in the county jail systems; a number of jails
statewide are now operating at or above their rated capacity. Our analysis also suggest that newly sentenced
realigned felons, as well as released prison inmates now under the jurisdiction of local community
corrections, are displacing lower-level offenders from local jails. More specifically, convicted felons
sentenced to jail and parolees serving time in jail for parole violations are (at least to a modest degree)
displacing pretrial detainees and sentenced inmates serving time for misdemeanor offenses. Our results also
provide strong evidence that realignment is leading to increases in early releases of some inmates because of
capacity constraints, especially in counties under court-ordered population caps. In cap counties, we
estimate that one sentenced inmate per month is released early for every four realigned offenders as a
result of housing capacity problems, compared to one early release for every 16 offenders in non-cap
counties. Moreover, realignment is increasing pretrial releases at a rate of roughly one for every seven fewer
felons sent to prison in cap counties. We do not know how much earlier these releases are occurring, just that

these practices have significantly increased as a result of realignment.

Counties vary greatly in how they are using jails in exercising their new responsibilities. To take two extreme
examples, the jail population of Los Angeles County has increased almost one-for-one with the number of
realigned inmates sent to the county. On the other hand, the jail population of Alameda County has actually
declined, despite large increases in their local community corrections caseloads.
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We find that some pre-realignment factors, especially capacity-related factors, partially explain county differences
in jail incarceration responses. Counties with high jail incarceration rates before realignment and counties with
high ratios of jail inmates to rated jail capacity tended to experience slower growth in their jail populations.
However, we did not find any statistically significant relationships between crime rates prior to realignment
and post-realignment jail growth, suggesting that underlying county differences in crime do not explain
differences in post-realignment jail use. Nor did we find any evidence, so far, that county differences in the use
of split sentences affected jail population growth once we account for differences in the realignment dose.

Our examination of the data provides important insights in light of the number of recent proposals seeking
to shift some criminal justice responsibilities back to the state. An underlying assumption in these proposals
is that realignment is responsible for severely limiting the ability of counties to enforce sanctions against
parole violators, hence jeopardizing public safety. While our analyses support the notion that realignment
has increased pressure on county jails, including some incarceration limitations, counties have not yet
widely utilized some options that might reduce the pressures they are encountering. Exploring these
alternatives before handing lower-level felons back to the state seems particularly prudent, given that the
prison system, in spite of realignment, is still struggling with reaching the federal three-judge panel’s
mandated population target.

One such option examined in our report, split sentences, is used in only a fraction of all 1170(h) sentences,
about 23 percent statewide. As with other realignment responses, the use of this option varies widely across
counties. While some capacity-constrained counties are relying heavily on split sentences, others have
chosen to avoid this strategy. Kings and Riverside Counties are two examples of jurisdictions that are facing
serious capacity constraints (including court-ordered population caps). In addition to making capacity-
constrained releases, these counties are alleviating some of the pressure by relying heavily on split sentences:
76 and 60 percent of all 1170(h) sentences in Kings and Riverside Counties are split sentences, respectively.
Los Angeles and Kern Counties face similar capacity challenges, but both counties have, so far, been quite
reserved in issuing split sentences (respectively, 5.4 and 10.1 percent of their 1170(h) sentences have been
split sentences). This suggests that at least in some counties, some of the pressure can be alleviated by using
tools and discretions provided by the state. Another potential strategy to free up beds is to reduce the
number of inmates on federal contracts (used primarily by U.S. Immigration and Customs Enforcement
to house immigration detainees). Statewide in June 2012, there were 4,300 federal-contract inmates,
representing 5.5 percent of the average daily population in that month. Careful consideration should be
given to the need for maintaining these contracts before committing to expensive expansions.

Looking ahead, the situation might become easier to handle. With funding made available by the state, some
of the capacity constraints will be reduced through jail expansions. The Legislature passed AB900 in 2007
and SB1022 in 2012, allocating $1.2 billion and $500 million, respectively, to new jail construction. To date,

21 counties (including the four counties discussed above) have received grants from AB900, which will
ultimately support the construction of 10,926 jail beds statewide. SB1022 funding could provide for the
construction of up to 3,800 additional jail beds (Legislative Analyst’s Office 2013). Although these expansions
should provide counties with additional flexibility, as well as upgraded facilities and infrastructure to more
effectively provide programming and services, the need to seek alternatives to incarceration will continue to
be of paramount importance. As welcome as the new legislative money might be, the financial burden of the
expansions will fall primarily on the counties—construction costs account for less than 10 percent of the total
cost of a jail over its lifetime (California State Sheriffs” Association 2006).
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And finally, the data and analysis in this report clearly indicate that realignment has significantly reduced
incarceration in California. As noted above, at the county level the jail population increased by only about
one inmate for every three fewer felons sent to state prison. The statewide reduction in the incarceration rate
is also evident in the total combined rate of both jails and prisons, which declined from 620 per 100,000 residents
in June 2011 to 567 in June 2012, a reduction of close to 9 percent. However, our data and analysis also clearly
point to the fact that the composition of the incarcerated population has changed, with decreases in the pretrial
detainee and misdemeanant populations, as well as less time spent behind bars by parole violators. What
effect these changes will have on public safety is surely one of the most important questions yet remaining
for realignment (Petersilia and Snyder 2013). The answer will depend not only on the fact that some offenders
are spending less time locked up, but also on the ability of counties to effectively identify and release only
low-risk offenders and to provide effective services and treatment to reduce reoffending. Researchers,
including the authors of this report, are in the process of obtaining appropriate data to examine these issues.
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Jail Population -
Less than 24 Hours and More than One Week

Short-Term and Long-Term

STATE % Discharged <1 Day | % Discharged 8-30 Days | % Discharged 31-180 Days | % Discharged >180 Days ICS Customers*
AZ 48.16% 9.71% 4.07% 0.86% 62.80%
CA 19.57% 12.71% 18.97% 1.94% 53.19%
co 24.09% 19.32% 18.44% 1.83% 63.68%
DC 7.80% 19.66% 37.63% 9.15% 74.24%
FL 20.14% 16.49% 17.37% 4.38% 58.38%
GA 40.63% 12.93% 8.32% 3.76% 65.64%
ID 37.43% 11.78% 14.66% 9.16% 73.03%
IL 25.51% 23.46% 10.93% 1.82% 61.72%
IN 9.95% 29.28% 50.81% 7.19% 97.23%
IA 46.43% 13.01% 16.33% 1.02% 76.79%
KS 14.81% 23.61% 8.33% 6.71% 53.46%
KY 25.23% 16.99% 9.61% 2.37% 54.20%
LA 15.62% 15.34% 15.45% 8.10% 54.51%
MD 21.75% 16.14% 23.51% 3.51% 64.91%
MA 4.13% 24.00% 29.87% 9.20% 67.20%
Ml 9.88% 21.92% 17.97% 2.72% 52.49%
MN 38.15% 14.75% 12.00% 1.83% 66.73%
MS 20.47% 18.79% 21.81% 7.05% 68.12%
MO 2.15% 14.05% 14.24% 1.95% 32.39%
NV 23.62% 15.46% 10.09% 1.56% 50.73%
NJ 13.18% 16.82% 22.50% 18.30% 70.80%
NM 28.49% 22.04% 10.75% 3.76% 65.04%
NY 10.94% 22.66% 22.48% 8.82% 64.90%
NC 12.08% 21.84% 13.72% 1.93% 49.57%|
ND 43.33% 5.00% 14.17% 0.00% 62.50%
OH 18.09% 22.65% 15.34% 1.81% 57.89%
oK 0.18% 2.91% 7.29% 24.59% 34.97%
OR 43.20% 18.00% 10.36% 0.88% 72.44%
PA 3.77% 27.65% 21.71% 11.28% 64.41%
e 38.46% 11.60% 10.17% 1.83% 62.06%
TN 25.65% 15.75% 9.09% 4.06% 54.55%
X 24.25% 15.92% 13.32% 3.23% 56.72%
utT 0.00% 8.09% 20.79% 0.00% 28.88%
VA 24.96% 13.74% 13.38% 5.83% 57.91%
WA 15.02% 16.90% 11.11% 4.13% 47.16%
WV 21.44% 14.03% 7.41% 5.13% 48.01%
Wi 18.65% 17.22% 14.56% 3.01% 53.44%
USA 20.42% 17.19% 16.66% 4.70% 58.97%

* - Combined percentage of detainees (i) released in less than 24 hours, and (ii) in custody for more than one week."

This tabulation uses sample data from the Bureau of Justice Statistics’ Annual Survey of Jails: Jail-Level Data, 2012 (ICPSR 34884), available online at
http://www.icpsr.umich.edu/icpsrweb/NACID/series/7/studies/34884.



Note on Methodology

This tabulation uses data from the Bureau of Justice Statistics’ Annual Survey of Jails: Jail-Level Data,
2012 (ICPSR 34884), available online at http://www.icpsr.umich.edu/icpsrweb/NACJID/series/7/studies/34884.
This yearly survey samples local and county jail facilities around the country; a full census of jails was last
conducted in 2005.

Since 2010, a subset of the sampled jails — 335 jail jurisdictions were included in the subsample, or about
39% of the 867 jails in the total sample® (C) — have been “asked to provide additional information . . . on the flow
of inmates going through jails and the distribution of time served.” It is the answers to these recently added
questions on which the spreadsheet relies. Additional information on the sampling methodology can be obtained
from the Bureau of Justice Statistics. While the sampled jails are probably not perfectly representative,” they are
numerous enough to provide a good snapshot of jails across the county.

The facilities in the subsample reported the number of inmates® they finally discharged during the one-
week period from June 24 to June 30, 2012, according to the length of their confinement (not sentence), using the
following categories: less than 1 day (E), 1 to 2 days (F), 3 to 7 days (G), 8 to 30 days (H), 31 to 180 days (1), and
more than 180 days (J). While these figures differ from the number of inmates confined at a given point in time
who will eventually be confined for a certain length of time, this latter statistic is not collected, presumably since
it could only be determined in retrospect. Based on this data, the percentages of inmates finally discharged during
that week \ivho had been confined for less than one month, one to six months, and more than six months have been
computed.

Aaron Littman is a J.D. Candidate at Yale Law School and holds an M.Phil. in Criminological Research
from the University of Cambridge and a B.A. in Political Science from Yale College. He is a co-author of Prison
Visitation Policies: A Fifty State Survey, 32 YALE L. & PoL’Y REev. (forthcoming Jan. 2014) (with Chesa Boudin
& Trevor Stutz).

! Note also that these subsampled facilities reported finally discharging 63,230 inmates (K) during the

week of June 24 to June 30, 2012, or about 43% of the 145,601 inmates (D) finally discharged by all facilities in
the sample.

2 There appears to be no data from jails in Alaska, Connecticut, Delaware, Hawaii, Rhode Island, VVermont,

Puerto Rico, or the United States’ island possessions. Either facilities in these states did not respond, or none were
included in the total sample. Furthermore, it appears that facilities in Alabama, Arkansas, Maine, Montana,
Nevada, New Hampshire, South Dakota or Wyoming were not included in the subsample.

However, there is no reason to believe that either the states excluded from the total sample or those excluded from
the subset would be outliers with regards to the length of jail confinement; with the exception of Alabama, the
later category is comprised of states with relatively few reporting jail facilities and relatively low numbers of
release inmates — and, presumably, correspondingly low total numbers of jailed inmates.

3 The questionnaire further disaggregates convicted from unconvicted inmates, but this distinction has been

collapsed for present purposes.

4 Note that in some cases - California, Georgia, Indiana, Michigan, Oklahoma, Philadelphia, Tennessee,

Texas, Washington, and West Virginia — there is a disparity between the total number of final discharges reported
by facilities in the subsample (K) and the sum of the categorized final discharges reported by those same facilities
(L). Because this analysis relies on the former, the percentages for some states sum to more or less than 100%.



