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IN 1HE UNITED STATES DISTRICf COURT 
FOR 1HE EASTERN DISTRICf OF MISSOURI 

EASTERN DIVISION 

UNION ELECTRIC COW ANY 
d/b/a Ameren Missouri, 

) 
) 
) 
) Plaintiff, 
) Case No. 4:11-CV-00299 
) 
) 

v. 

) 
) 

CABLE ONE, INC., 

Defendant ) 

PLAINTIFF'S MEMORANDUM 
IN SUPPORT OF ITS MOTION TO LIFT STAY 

Introduction 

Plaintiff Union Electric Company d/b/a Ameren Missouri ("Ameren") has moved to lift 

the stay entered September 27,2011. It has now been one year since the parties last filed Status 

Reports concerning this matter. Since then, there have been no developments at the FCC that 

impact this case in any way. This case is needlessly in limbo. 

Argument 

On September 27,2011, this Court stayed this action at Cable One's request, and over 

Ameren's objection, on the grounds that the FCC has primary jurisdiction over the classification 

of services offered by Cable One. Clearly contemplated in the Court's Order was that a 

complaint would be filed with the FCC to detennine the relevant issues. As Ameren explained 

in its April 3, 2012 Status Report (Doc. 23): (1) Cable One "has done nothing to invoke the 

FCC's jurisdiction by filing a pole attaclunent complaint or other action since this case was 

stayed at its request''; and (2) "[t]he FCC rules do not allow Ameren to file its breach of contract 

action at the FCC ... Cable One has never disputed these facts, but instead has contended that this 



Case: 4:11-cv-00299-CEJ Doc.#: 27 Filc.;d: 04!04113 Page: 2 of 4 PageiD #: 611 

Court's Memorandum and Order contemplated thatAmeren might make such a filing. Ameren 

does not read this Court's Orde~· in that manner and, in any event, such a command would be 

futile--pole owners such as Ameren cannot seek collection of unpaid pole attachment rentals at 

the FCC and cannot file FCC pole attachment complaints against individual attachers to seek 

peremptory declarations regarding the nature of their attachments. In fact, under the FCC's pole 

attachment rules, a utility's complaint right is awkwardly limited to contending "that a rate, term 

or condition for pole attachment is not just or reasonable." 47 C.F.R. § 1.1402(d)(2). As a 

practical matter, the FCC's pole attachment complaint process is for attache~ not pole owners 

such as Arneren. 

Because of the stay, Cable One has been able thus far to invoke the doctrine ofprimru-y 

jurisdiction and, unless it chooses to initiate a proceeding at the FCC, indefinitely forestall 

Ameren from ever enforcing its state law contract rights. But as the Eighth Circuit has 

recognized, ''the doctrine of primary jurisdiction is not a doctrine of futility." Owner-Operator 

Independent Drivers Ass'n, Inc. v.· New Prime, Inc., 192 F.3d 778, 786 (8th Cir. 1999) (quoting 

Local Union No. 189, Amalgamated Meat Cuttersv. Jewel Tea Co., 381 U.S. 676,686 (1965)). 

And that is exactly the result here: staying a case without requiring the only party who can 

invoke the FCC's jurisdiction do so renders the reference to the agency futile. The FCC cannot 

address an issue not before it; and Ameren C8lmot bring the issue to the FCC. · 

There is no issue implicated by this case that is before the FCC or the D.C. Circuit. 

Neither of the reconsideration petitions nor the appeal to the D.C. Circuit raises issues 

concerning the classification of services. According to the Statement of!ssues filed at the D.C. 

Circuit (attached to Plaintiff's Status Report Reply (Doc. #25) as Exhibit A), the petitioners are 

raising issues concerning attachment rights ofincumbent local exchange carriers, the new 
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formula for the telecom rate, and the "refund period" in complaint proceedings. The two 

reconsideration petitions (attached to Plaintiff's Status Report Reply (Doc. #25) as Exhibits B 

and C) raise issues related to operations and to the revised fom1Uia for the telecom rate, but 

neither implicates the classification of services. 

There is no reason to continue the stay in this case. Cable One should not be permitted to 

invoke the doctrine of primary jurisdiction and then, as the sole party with standing to invoke the 

FCC's jurisdiction to resolve the issues it contends are within the FCC's primary jurisdiction, 

forestall further proceedings indefinitely. That result nullifies Ameren's state law contract rights 

and renders primary jurisdiction futile. Unless the stay is lifted, Ameren will be forever without 

a remedy. 

WHEREFORE, Ameren requests that this Court dissolve its stay and allow this case to 

move forward on the merits. 

Respectfully submitted, 

HERZOG CREBS LLP 

By: /sf Gene J. Brockland 
Gene J. Brockland - #32770MO 
James D. Maschhoff- #41821MO 
Brian M. Wacker - #619l3MO 
100 North Broadway, 14th Floor 
St. Louis, MO 63102 
Phone: 314-231-6700 
Fax: 314-231-4656 

Attorneys for Plaintiff Union Electric Co. 
d/b/a Ameren Missouri 
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CERTIFICATE OF SERVICE 

RecP.i\IP:d & \ospectad 

NOV 12 20f3 

FCC Mail Room 

The undersigned hereby certifies that a true and correct copy ofthe foregoing was sent on 
this 4th day of April, 2013, electronically by ECF notification, to: 

Leland B. Curtis 
Carl J. Lumley 
Ct1Jtis, Heinz, Garrett & O'Keefe, P.C. 
130 S. Bemiston, Suite 200 
Clayton, Missouri 63105 
lcurtic@lawfinnemail.com 
clumley@lawfinnemail.com 

Cherie R. Kiser 
Angela F. Collins 
Cahill Gordon & Reindel LLP 
1990 K Street, NW, Suite 950 
Washington, DC 20006 
ckiser@cgrdc.com 
acollins@cgrdc.com 

Thoro Rosenthal 
Megan A. Sramek 
Cahill Gordon & Rendel LLP 
80 Pine Street 
New York, NY 10005 
trosenthal@cahill.com 
msramek@cahiU.com . 

Is/ Gene J. Brock/.and 
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iN THE UNITED STATES DISTRICT COURT 
FOR TiiE EASTERN J)lSTIUCX·Ol?-MIS.SOURI 

E~ST.ERNDIVISION' 

UNION ELEG'J1UC COMPANV 
dlb/aAmel.:en MissOil!f, 

) 
) 
) 
) 
) 
) 
} 
) 

v. 

Plajntift; 

JURY TRIAL DEMANDED 

))EFENDAltt"§ MEMO~l))J C)FPOINTS.AND Alll'HORITIES. 
IN OPPOSITION TO PLAINTIFF~S :MOTION TO VACATE SlAY 

Ch~fie.·.~ ~ .. pro ht!Cvf~ 
Angela F. CollinS, ptq ·Mc·V.~ 
CMnLL. QQIWON.~ ~~EW.JA?' 
199-0 K Stre¢1:,. NW~:sUfte95.0-
Wasbl,ngtq~ oo~~~-oo· 
2'0_2.;86'2~8900•(tefephone.} 
¢1ds~iU·.~m- · 
aoolrms@c:allill.com 

Th m.o· ... sen .. lthal' .-. · ti iimtv' Q .I.'.V . . - ,. p.r, . . u:~ 

-GAiilLL GoRDON & :R'EINDBt-LU> 
80 Pihe Street, New York,NY l0®5 
112-701-3000 (telephone) 
tro~enth:al@cab:ULcom 

~land B. Cu;i:tj~,fJ20~5QM.O 
CarYl. -Lumley, #328'~9MO· 

crm:r:rs~ HEINZ, OARR:BIT &:.O'KEEF~ ll,.C. 
130 S. B:emistc>n,:Suite 2.{)0 
ClaytQP; Ml~~~~ ~3105 
314-725:-&788 {telephone) 
lcurtis@lawfinnemail.-rom 
clumley@Jawfirmem~l.~m 

Attorneys for Defendant Cable One~ Inc. 
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UNION BLECTRrC COMPANY 
dlb/a.Ameren Missouri, 

Plain,tift 

v. 

·CAB.LB ONE, INC., 

) 
) 
J 
) 
) 
) 
) 
) 

Ca.se N<h4:11-CV:..00299 

JURY TRIAL DE.MANPBD 

DE:F$ND~"S)1EMQRANDUM OF POINTS AND· AU'I'IIDRITlE'S 
"IN OPPO~ffiON TO PL\l.NTlF.F'S ~OT:IDN TO VACATE:STAY 

Defendant Cable On~ Inc. C''~ble Qnb"} ~bmi1s this Memorandum ofPoint$;.M.d 

Authonties in. opposition to tb.e-Motion of.Plaintif'ftJnion Elootric Co':YlpJm.Y, dlb/aAmeten 

Missouri ~'Ameren;.'). to lift th~ stay en.teted hY thi$ Qourt on September 27, 20 Il. 

t ~DD~ON 

In its Sep~mher 21:,.2011 Menun:andum amtOrder gr.anting in part Cab[eQJle's.Mott~ 

to ))ism iss,. or in the Altemati:ve for a: S.tay-J ht.Peference to the Primary Jurisdiction :of11te ifGC 

C'Onier'), the Cout.l determined that Ameren.,.s claims· were best addless~ by the Federal 

Communications Commission (''FCC") pursuant to. the doctrine of primary jurisdiction. Oraer 

at 9 ("the Court finds· that refem» under tile primary jurisdiction doctrine is appropriate'>). 

Specifically, the Court determiped that the classifLCation of the ser'\?1ces offer~ by Cable Orte 

"affects not cm.ly the. parties• obligations under their agreement, but also the treatment Qf the 

services and parties throughout the entire regulatory scheme overseen by the-~C," and thus the 

,issues satisfi® the fitctor.s to be considered in applying the primary jurisdicticm ·doctrine. Order 

at 6, 8. TheCotJrt further ordered Ameren to ''file a status ~port within six months of the date of 

1 
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tbi~ order-or upon determination by the Fedecal Communications CoJ11lll.issiott of its petition. 

whichever is earlier.u Ordefat 10. 

Ameren is .able. to seek a dete1mll1ation by the FCC' on. the.classifieation issue by using 

the declaratory mling process estab1ishe4 under the FCC's rules. See41 C.F .R. § 1.2( a) ("TI.te 

Commission may. in a¢corq~ce with section S(d) of the A<furi.llistri\tive Procedure, Act, on 

motion o~ on its own niotion is·sue a declaratory ruling. terminating a. ®.ntrovers:¥ or r.emovil;lg 

:uncertainty.'.,) . .Amere1\ hQwever. ihas .not exercised its opportunity und~tbe priJnazy 

jurisdiction:doctrineto seek,a .determination from the FCC on th~ issue of how-Cable One's 

services sho~ld b~ cl~s~fied, In its· April '3 .. ·20 12 status report, Ani-et-e,n teargu¢ its opposition 

to tfte Coort's ruJing tJmt referral under the primary juriSdiction d.PC1rine was appropriate. 

Amoren oomplainod that Cable One had taken no action in t~sponse tb the Gonrt•s Order and 

predicted that the dispute would not beresol~ed:unless the Court lttls th.tfsta:yandallows the 

case to proceed on the merit$. 

Cable One ·filed .a response to Am:er.en's statUS reporf: on Apri14, 2'012'. 'in which·ft 

explained that1he Or®r did not require or contemplate tliat Cable One would seek redress from 

the FCC. To the contrary, the Order specifically cohtemplated that Ameren would make ·such a 

filing, as is made clear in the Court~s clireotion:to Plaintiff to file a status report within .six 

months or '"upon determination by the Federal Communications Commission of its petition, 

whiQbe'Ve;t is. earlier." Order-at 1 Q (emphasis added}. 

Amere.Q. the.B filed a-rC{J)lY to Cable One;s response on April 6. 20 12,. once again 

contending that the stay should be lifted be<;:ause of Cabfe One's failure to seek relief at the FCC. 

Ameren also asserted that it is unable to act on the Court' s primary jurisd1ction referral because 

the fCC's-rules do not allow Ameren to file its breach of contract action at the FCC. 

2 
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OnApril4, 2013, more than 18 months after Court issued the Ortler, Ameren filed. a 

motioo to lift the -stay. fu itS: motion,. An:reren reite~a,tes its assertlen that it is Jinable to act on the 

Court's primary jurisdic~on teferral and complains agSJin that Cable One has taken no action in 

resp6llse te the Court's Order. Wholly disregarding its own inaction, Ameren argues that the 

continuance of the stay leaves 'itwithqut ·a reypedy. Plaintitrs Mem0random in Sui?port of its 

Motion to Lift Stay .at2 C"Pl'·s Br."}. 

Thereis no legal or (actualj~stification for lifting the stay in order to allow this case to-

move forivatd on the n;:t~ritS. Moroov~r. as· explained in Cable One's Reoew.ed.Mo'tion to 

Dismiss filed on.t\.tem.PQr.im~~ly Mrctwjtb., the-Court should'.disnliss ,this prot'eeding. witho'\lt 

prejUdice in light ofAmeren"s failure t9 com-ply with the Court's primCJrY juriSdiqion referral 

and recent legal prortouncem.~ts ad~ssiag the issues in this ease. Aooordittgly, A.Ql.~en· s 

l'll6tton to lifUhe sta}''·shoalq '!>e denied, 

U . A~N MA.Y.NO'l' 11$E;JTS OWN FAJLURE TO COMPl;Y WlTH TiiE 
.PRIMARY JURISDICTION RE~·to JU$TIFY1JFTJNG"THESTAY 

The factors. the·'Court analyzed .hefQte appJyin,g the prim:aryjucisdrction doetritre. support. 

oontinuingthe..stay in this case. Today, as mueh as in September 201.1, the classification of the 

services{)ffered by Cable One "afff;CtS not only the parties' obligations undertheir agreement, 

but also the treatment of the services, and parties throughout the entire regulatory scheme 

overseen by the FCc.~· Order ·at 8. Lifting the stay to pemlit the litigation to move forward on 

the merits, withou~ first obtaining a determination from the FCC on the classl:ficatton issue, 

would put the Court in precisely fl1e situation it sought to avoid by referring th.e ·ciassifitation 

.issue t:0 the FCC under the primacy jw·isdiction doctrine. As· this Cou.tt has found h1 ~spons.e to 

similar requests, "all of the reasons for deferring to the primary jurisdiction of the FCC remain in 

-place. at this time." SOuthwestern Bell Tel., L.P. v. VmTec Telecom, Inc., No. 4:04-CV -1303 

3 
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{CEJ}, 2008 WL 494..8:475~.·a(*2 {B.D. MQ. Nov. 10, 2008) (denying motion to vacate stay.); 

Soulhiiestern Bell' T~l.. L.P. v. Global Cr-@~ing Ltd_) No. 4:04-CV-1573 (~, ,2Qd8 WL 

4918~9, at *2 (E.D. Mo. Nov. 10, 200~} (same}. Ameren notes that "the-doctrine ofpt{mary 

jurisdic.tion is n9t ~ qoctri~e 'offuttliey/ Pl's Br. at 2ijnterna1 qTJ~tanon1l1ar'b .ana oifi!;tions 

omitted), but in tfii~ cas~ it is cmly Amer.en ~s failure to comply with the Court""s Order that 

th:reatetis'to. render the primarY jurisdictron referral futl1e. Anleten sho.uld n:ot be peqnjtted to 

leverag~ it:s own lnaction into a rationale for undoing this Court~s weU-fOUlfde(l primary 

ju~.dlction r~ferml. 

A. ~ereil Is Required to Seek a ~etmninatio.n ftoJP. the rec 

The doct;:rine..ofprimary jurisdiction "roCJ.u.fre.s tl:i.~ co.qrt tQ e.Qable ·a 'referral• to. t4e 

agency, staying fiirther proceedings so :as to give the J):arties reasonabl~ opMrttmity to. seek an 

sdministtativ>e ruling. .. Rei"ter.v- ConpeJ>~ 507't1.:S. Z58, 268 (199l). As·.the:Supreme.Geurt'haS: 

e~plamed, the terp1 "referral~ is ~'lOosely described as a ptocess whereby a~urt ~an issue 

W att agep.~y.'t I d.' at .n.J. But as the Supreme Co.ur:t t;eCognii;e.'$.':,:most sta~utes have n.e 

mechanisrn where a court caa demand or request a determination from an agency. Id Thus; it is 

up to the plaintiff-to initiatethe-admioistia:tive ·pro.ce~s before th~ reJevant agency. Id. A 

primary jurisdiction ''refenal" therefore ~lows "the plaintiff a reasonable opportunity within 

which tG apply to the C-ommisS.ibn foi: a ~ing as to the reasonableness.-of th.e.practice., I d. 

(citingMitche'll Ccal & Ca.~ Co. v. Pe~Ivania R. Co:~ 230 U.S. 247, 267 (1913)). Thus, it is 

Arneren's obligation, as the pla:i,htiff, to seek a determination from the FCC on the classification 

of Cable One•s services. 

Apparently seeking to div.ert attention from its own inaction, Ameren complains that 

Cable One "has done nothing to mvo.Ire the ,FCC's jurisd1ction ·by :filing a pole attachment 

4 
11007683¥~ 



I 
I· 

i 
I 
i 

I 
~ 

I 
I 

I 
J 
1 

1 
i 
i 
.t 
f 

; I 

eomplaint.or other aGtiott.sihce this ease was stay.ed:at its request.» PI's Br. at 1 (C{\loting 

Plafutitrs April 3·, 1fi.12 Status Repoit). No s.upport is given~"or. could be .given, for Amerents. 

as.sumption that Cahle One 1s respon~ible· for seeking FCC action. The Court's Or(k;r. d'id not 

require or ev.en sugg~that. Cahl~ One shp~l4fi~e a petition with the FCC. Rat)ter, it 

specifically .contemplated that A.meren might tnakesuc;h a filin&: 

IT IS FURTHER ORDERED that pbrintiff shall file a statu$ repQ.rt. 
witbin $br mon!fls of the ~ate of this ordet or up9!J: detetl'Q.ination. by the 
Federal eon11nunications Commission of its petition, whichever i~ 
~lier. 

Order at Hi (em.ph~is added}. TI1is'is consistent with the Su;prell)e Court's description of 

prin:iary jurisdiction referrals and with numerous other prffilazy junsdiction referrals in.:which tJJ.e 

plaintiffis cfirected t~ seek a.detennination fr.0m the J;bc. Reiter, 501 U.S. at n.3 (refeual all~ws 

'"the plaintiff a r~onable opportunity within which .tp .apply to the Commi.ssiO.n for a wli.n~ ~-to 

.the reasqnableness ofthe practice"} (emphasis added); see also Access Telecmnm. v. 

Southwestern Bell Tel: Co.,. l37 F.3d;6.05 (8th Cir. 19~8) (fmding primacy jurisdicti6A:appl~ 

·and ~.ipg pfainti.:fPs ~'next ooutse of~tion regarding this claim will be to prmiiQn -directly' tcf1he 

FCC"); Century Tel of Missouri, LLC v. Mt$Souri P.ub, Serv. Comnr'n, 2009 WL .~06e!, at * 

(W D. Mo. Jan. 12~ 2009) (denying plaintiff's motion for summazy judgment, dismissing 

plaintiff'-s claim without prejudice, referring the matter to the FCC, and directingplaintiff"tb 

pet;i~pn the FCC direCtly"); DeBruc~ Grairl, In~. v: Union P'ac. R..R Co., 983 F. Supp. 1280, 

1286 (W.D~ Mo. 1997) (finding primary jwisd:iction applied and dismi~sing the casewi:fuout 

prejudice to plaintiff".s t:ight to seek relief from the-Surface Transportation &ard); Splltrock 

PrO'prtrties, Jnc. :v. Qwes:t Otpntna·'111s Corp., 201.0 WL 286712._6) at* 13 (P.S.D. July 2.0,. 2010) 

· (staying resolution of the disp1.1te and <;tirecting plaintiff Splitrock to contact the FCC t-o obtain 

guidance on the appropriate method for bringing its matter before the FCC). Accordingly, it is 

5 
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case: 4:11-cv-00299"CEJ Doe. If.. 2J3 81ed: 04/15l13 P.age: 10 of 17 PagefD #: 623 

Ameret4 not Cable .On~, that-is the; p~· writh. th€} ·q.blimltion t(l invoke the FCC's primary 

jurisdiction to resolve the classification of Cable One• s services. 

B. Ameren Will N-ot Be Deprived of a Rem~dy by C~ntmumg ibe Stay 

Am-erea ax;gues :that "'{t]he FCC rules do Jipt all~wAmeren to .file i~ breach· of contract 

action at the FCC.~ PI's Br. at 1 (quoting Plaiutifrs.April 3Ac20 12 Status Report). WHether or 

netAmer.en is permitted to file its. COJJtta.Ct .claiiii'Sm the Pet;; is a red het:rfug. As. this Court 

recogniwi in its Order~ "[rJ~femlllllJder the p.riniary jl.U'isdiction doctrine is issue bas~ not 

claim based:'' Order~ 6. Apriin,ary jQcisdictio.Q..~femil seeks the FCC .. s guidance on issues 

within itS: expertise. /d. (qiting Splitroclc, 2.010 WL 2867120). Here_, the issue for.r~ferral to the 

FCC i£ not1h.e ultimate question of whether Ameren will prevail on its breach -<if contract c1~,. 

but the specific queStiOn of hoW the servi~s Cabl~ Oue proV:ides througP, its pole <attachments in 

Missouri a~classifie4 for r~gulatozy purposes. Resolution of the. service classification issue will 

determine whether Cable One~$. pole attachm~ts are subject to the.eonb:actual rate for 

teleconumifliqation.sattachn\en!S or the--rate for cable attachments. Cf Order .. at5 (stafmg 

Ameren•s·"clajm relies upon the cJassification of[Cable.OOeJ's services:"). 

Ifit chose to do so. Ameren is able to seek a detennination on the classification issue by 

using the declarato.rytulingprocess established under the FCC'srules. See-47 C.F.R. § 1.2(a) 

(''The Commission may, in lWCOrdance with section 5(d) of the Adm.in.lstrative Procedure Act,. on 

motion or on its own motion issue a de.claratory ruling ~nnio~ting:a :CP11trOve:rsy or removing 

un¢ertainty}'). Other utility companies have used this procedure in tho past. See, e.g., Pleading 

Cycle Estabiishedj(}r Comrnel'lls on Petition for Declanitory Ruling of Am.erfcan.Eleqtrfc Power 

service CorprJrcttion eta!. Regarding the Rate for Cable System Pole Attachmeitts Used to 

6 
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c~ 4:ll-.cv..()()299.-CEJ aoc. it 2& Piled: D41l.5113' Page: :11 of 17 Pag!!ID #: 624 

Pt"(}vide f:l61ce ov~r. Intemet P.'f'Otoool:Servtce. 24 F.C.C.:R. 11001 (2009).1 This pro~ing was 

opened by th~ FCC ifi response to a petition filed by several utilities seeking adeclaxatozy ruling 

ihat the telecQintnunications rate f{)fmula applj~ to pole ~eots uSed by cable companies 

'Providing VoiP services. See ·we Docket No, ()9-1~ Petition of .A.meriqan Bleetric Power 

Service: Corpo',taticm, Duke Baergy C'0rp.01Jlti.oq, ,SO"Q.therp Com-pany, .SJ.id Xcel Energy .Services 

Inc. for a DeclaraWfS' kuling (filed Aug .. l7,:2009).:? Arn.erenc0u1d h~ve part.icipateq in tl,mt 

proceeding by $Ubn1itting a request that 'the FCC consi.der1he specifie services ~Ptd/ortb.e specific 

issues that r~uire. determination in. thiS litigation, but it has not done s6. A,lterfia#ve'& Ameren 

also .coul~ have filed a separate petitiQn for a declat.atGcy ruling specific t.o the c~itlcation ()f 

the. services off~ted:'by-Cable One for purposes :of a~plying -the correct {>Ole ~cfunent ra~ 

under th-e FCC's rul~ 'but it chose nQ.t to· do S6. Ameren has had and cont:IDues·tO hav~ ''a 

reasonable opporbmity» to seek a determination trom the FCC on the. ~·i,ficatiOn issues ·raised 

by~ ~e. R,titer,_ 507 U.S.a :!.69. 

C.. Amer.en"-.s· FaiJpte to A.~t ~ Not Negate the C~ntinned Ap'p(.opris1eness of 
th~ Primary Jurisdiction Refetr.al 

Amere.n·qo~tends that "no issue implicated by this case []is before the FCC or tbe D.C. 

Circuit/' pJ•s Bt. at2, and thus asks this Cou,rtt_o allow the case te move forward-on the merits. 

Passing .on the fttct that Ameret'l' s own inaction .has been a determining factor of what issues. ar.Q 

before the FCC, Atneren is inco1T.ecf that no issues are ·pending before the FCC that .are 

impJicat~ by the classification question in· this case. The classification oftable One's services 

continues to be an "atea of agency expertise" that would hwe ~'far-reaching consequences that 

A copy is attached her~-as EX. 1. In p..evious filin~ this proceeclio~ was described as·the ''VolP Pole 
A.ttaclunenf.;Proceeding." sa, e.-g., MernorandumofP&ints and Authorities in Suppe.rt ofeaJ>JePne,_Inc. Motion to 
Dismiss, or m the Alternative for a Stay; in Deference~ the Prixnary Judsdictf9n of tJ,te FCC, at 8 (filed Feb. 22, 
20ll)(hereinafter ''DePs 2!111 Bt:."). 

A ;copy ~s a~e.d hereto as Ex. 2. 
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~e.; 4:1l~v-oo2Qg,.Cr;!J Doc • . ft.: 28 . t:iled: 0Ail5/13 Pag~ 12.of 17 Pag~iO '#: 6~5 

con~ the promotion of unifonnity and consisten~y in the regulatory scheme promulgated h.y 

the FCC." Order. at 6-1 ('Citin~Alphanna, ['ne:. v. PrmnfteldOiiCo.,.411 F.3d.914 (~th Cit .. 

2005)) (intem~ .citations omitted). 

The FCC's exclusive jurisdiction over the classificatiOn anti regu1ation.ofV alP services 

bas b'®n rea:ffirmed o.n several occasions. Ses; e.g;,_ VonageHoldints Corp. v. Neb, Pul!, •. Sen 

Comm 'i2, 543 -F • .S~pp. ~d H>62 (D. Neb. 2008)_,, afjd, 564. F.34 900 (8th Cir, 20.09); New Mextao 

Pub. ,Re.girlatwn Co71t!TJ 'n v. Vo-nageHoldings Corp., 640 F. SUpp. 2d 1359 (D.N.M. 2009). Both 

Of the generic VoiP classification proceedings that were diScussed in Cable·One,.s Matron tG 

Dis~~~ ;Defg 2011 Br. at '6, remain_pending .. before tile FCC. Fu~er,, the 4Q09'-QecJaratory 

ruling proceeding initiated by the utilities on the issu~ of how V{).IP service-s sh-ould be-treated for 

purpo_ses of pole attaGhment rates (Dei's 20 l l Br. ~ .8} remilins Opetl. although.tbe- issue 

presented in that pro.c.eeding has been effectively rend¢.1'~ mqot-~ e;q>l:a'ined below;. TI1e 

.etJ.$f;6l1oe oteven one. open .proceeding; in Whlch the. llCC iS 'eQ.{}~iijerjfig the-cJassificafion :Of 

'7-olP services means that a GJa.Ssifi«ation deteoninatrort by ,this. Court would 'Still'risk 

inconsrstency with the regulafury ~heine. See. e.g., ParTee. iPQ& WL 4948475 •. at "'l (notin_g: 

the primary jurisdiction doctrjne :serv~s tWb main p:urp.oscs • t~ '~ensure de.sirable unifom1ity in 

determinatiens of certain administrative questions" ~d to "resort t0 agency experience and 

expertise where the court is presented with a question outside its conventional expertiSe") (citing 

United States v. Westem Pae. R.R, C!o., 352 U.S. 59, 63~64 (.1956)); Aece~s Telecomm., 137 F.3d 

at 608 {''Another reason .is t.o pr.omo.te unifurnritY. and censistency within the parlica Tar field of 

regulation ... ). 

Am.eren is also wrong about fhe relevance ofthe FCC's April 7, 2011 declsion to the 

classification issues present in this case. Prs Br. at 2<1. TI1e FCC'·s decision setting f6rth new 

8 
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regulatiOll£ govetn:.lng· pole .atta~hments w.as recognized and discus·sed in the Order as ;(hrther 

support for application. of the primary jurisdi~tion Q.octrin:e.-s Or tier at 8 {citing lmplementatiq:n: 

ojSection 224ofthe·Act, 26 F.C.C.R. 5240 (20.11) ("Ap~~;il7 RCC Order''}). In the April 7 F.CC 

Order~ tlie FCC'~rrned that the law .cont«npl~t¢S only rwo ~pes of pole atta.l:(hm~nt ~ate$.-

~ne for the proviSion <>f teleeommunitations S¢tviC~$ and One fot the provision of cable services. 

Apri/7 FCC Order, 154; see al.w 47. U.S.C. § 224(d), (e); 47 C.F.R.. § Ll409{e). C-able 

attachments used to offer connningled cable.tele~oh·and Internet-access (cable moderp) 

servibes are subject to the rate :fur cable television attachments. See~ -e.g.,Jmp/e;rnenta#on.qj 

8ectiOA 703(tt) oftk Telecommunicaiw'I'JS Ad of 19.96: Amendment B/ die Co.~iSsiol!l 's RWes 

and Palicies I:Joverning PoleAitaehmeiJJs, U F.C~C.R. 6777,.1-34 (1998), a.ffdNatia'tla1 Cable 

& T.elecomms: bs''n, Inc. v, Gulf Power Co., 534 U.S. 327 (:Ul02) (intervening history ·.omitted). 

In t4eApril 7 FCC Order, the FCC recognized the parties' concems over what· pole 

attaeh.J.:rrent rates' are applicable in tlie context of commin-g.Jed services, "w1lere ~b~e· op~()rs or, 

telecoifil)1unications catTiers also provi~ servjce~ such asVoiP, that have nofbeeo :classified." 

April 7 FCC Order, 154. While the FCC declined to ccdetennine more·pre.tisely the speeific 

tate (new telecom rate. or cable rate) that should apply in the oontext of any particular 

.commingled services scenario,"the FCC stated that the telecothmunications rate could be· 

app1ied only to those services that uul~tely are telecommunjeati.o.QS services.'' !d. at n.466. 

At the -same time, the FCC reaffmned that it "has expressly declined to address·tbe statutory 

classification ofVolP services." ld. at n.464;.see also 47 U.S . .C. §. 153(l}(deffuing 

"interconn~ed VoiP service" to be an "advanced communications service"). In uphoWing the 

FCC's determinations in theApri/7 FCC Order, the United States Court. of Appeals for the 

A copy oftbeFCC's April7, 2011 Repart and Order is attached hereto as Ex. 3. 

9 
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Case: 4:l.1~..00299-CEJ Doc.#: 28 Filec.t {)41,15/13' Page: ~4 of 17 PagefD #: 527 

District of Columbia Circuit confirmed that "teleCQIIUnlll'licafions ·carriers equals providers of 

wlecommunications services? and Vi¢e. versa?' Americim. Eltctri.c Power Serv: Corp. <v. •. FCC, 

708 F.~d 183, 187 (p.C. Cir. 2013}.4 

The FCC's.discu.ssion of classification 'issues, w the Apn1 (FCC Order, as further· 

ex:panded by the D.C. Circuit, provides :fuither.support. for denial of Ameren•sn1otion to lift the 

stay. The VoiP . .elas.sificatioJ:l issue '~affects not o~ly·the parties>- t:Y\>ligations unc!ler their 

agreement, but also1l1e treatment oftbtt services and parties throughout the entire regulatory 

Cable. One•s services involv.es th~ type of'"technic:al Qr policy questions" primacy juriSdtctiob. 

was.intended to address. Cen/u.lyTe1,.2.009 'WL :8~:6, at,t18 (cit-ing AllneiCDn1mc'n Serv.,lnc. 

v. N«<icmal Excbdnge Carrier Ass 'n. f!Je., :965 F;-2d 111 8.. 1122{D.C. Cir, 1992)). ACCQrdin~ly$ 

Ameren~s motion·tp li:tt:th"e sta;y·.shqu.ld, he denj.ed.5 

A copy of the DC Circuit's February 26,}013 decision is attached lleretQ as·& , 4. 
5 Given that the FCC has not "expressly classified" VolP service as a telecommUnications service., the cable 
rate is the only possil>Je rate that C3ll be applied to cabfe One's VolP service. See April7 FCC Order at n.466. As· 
explained in Cable On~·s Renewed Motion to J;>ismiss filed contemporaneously herewith, tl:le-issue ofwhetber 
Cable. One's VolP servi<::e is a telecommunications service-requiring it to pay the telecommunications pole 
attacluuei1t i'ate has beenl'esolved, and Arneren>s claims shou.fd be dismiss-ed. 
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case~ 4:11-cv·OO~OO .. CEJ COO.#: 28 Filed: 04/15/13 Page~ 15 of 17 Page10 #; m 

IV. CONCLUSION 

For the f6regping 1-easQ:ns, the C(;nut sho~old deny Plainfiff's mqtion to lift the stay. 

Dated: AprU l.S~ 2013 
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Respectfully submitt.~ 

CABLE ONE, INC. 

Cne,·ie R:. Kisei'; pr . har; v· · . 
Angela F. Collins>'pro hac vice 
CAffiLL G.ORDON & REINBBL LLP 
.1990 KStreet, NW. Suite 95Q 
WaShington, DC 20006 
202-&62--8900 (telephone) 
Ck.iser@cahill.com 
acollins@eahlll.eQm 

Thorn Rosenthal, pro hac vli;e 
CAHILL GoRDON & REINDEL LLP 

80 Pjne Str~t, New York, NY 10.®5 
21'2-70 1-3000 (tclepban.e) 
trosenth~@cahill:cotn 

Leland B .. CQrti~ #ZOO~MO 
Carl J .. Lwnley, #32869MO 
Ct:.JRTIS, HSINZ~ GARRETT &D''l<EEFE~ .P.C. 
130 S. Bemiston; S:Uite.20Q 
Cla)1:on, Missotll'i 6"S 1 0'5 
314-725-8788 (telephpne) 
lcurt;is@lawfirmemail:oom 
cl umley@lawfinnemail.CQm 

Attorneys for Defendant Cable One, Inc. 



I 
t 

I 
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CERTIFICATE OF SEI{vtCE 

I hereby certify that,. on this 15th day of April 2{) 13, the above and .foregoing Defe\i&ht·~af( Room 

Me1norandum of Points and Authorities in Oppositibn'to Plafutiff's M.otion to Vacate S~yw~ 

electr~:mically filed with the Clerk efthe Court using the cMJECF ·syst~ which will 

oautomatically :senq email notifioation of such filing to the foUowi:o.g attorneys ofree.ord: Gen~-J. 

B1-ockl·and FUiQ Brian M. Wacker; HERZOG CREBSJ.LP, Attorneys for PlaintiffUruott Eleetric 

Company dfb/a Ameren Missouri. 
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LISTOF ATTACHMENTS 

Pleading Cycle Establis:hedjor CQritments on Petition for Dec!fJratgry Ruling of 
American Electric Pow~ Service Corporation et al . .Regording the Rotej()r Cable System 
Pole Attllehme.nts Usedio. Provi4e Voice ov~r Inte.meJ Protocol Service. 24 F.C.G.R-

11001 (2009} 

WC'Docket Nq. 09.-i ~A. Petition of American Electric Po~er Servire Corporation. l)ulre 
Energy eorperatio:n, Southern: CQmpany, a:q:d X-cel Energy Servi~s:Jnc. for a Deelararory 
Ruling (til~ Aug, 17, 2~();} 

April 7 FC.C Orde., - J.rp.plemel'ltatzon. cfSedt~n 224 of tlfe Act, 26. F. C.<:,R. 524Q (20 Jl) 

A.me..riccm .'el~t:.trlc. Power Service Corp. v. FCC, 708 F-. 3d 18.3 (D.C. Cit. 2.013) 
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CABLE ONE 1 INC. CANCQlED 
OUT 2 2 t064 

Missouri P.s.c. Tariff No. 1 
original Adoption Notice Page 

ocr 21 \997 
MISSOJRJ 

P\1i>lfo Service Commission 

Effective May 28, 1997, Post- Newsweek cable, Inc. changed its 

corporate name to Cable One, Inc. Cable One, Inc. will continue to 

operate the public utility formerly named Post- Newsweek Cable, Inc. 

Cable One , Inc. hereby adopts, ratifies, and makes its own, in 

every respect as if the same had been originally filed by it,· all 

tariffs, schedules, rules, notices, contracts, authorities or other 

instruments whatsoever, filed with the Public Service Commission, 

State of Missouri, by the Post-Newsweek Cable, Inc. prior to May 

28 , 1997. 

By this notice it also adopts and ratifies all supplements or 

amendments · to any of the above schedules, etc., which the Post-

Newsweek Cable, Inc. has filed with said Commissi on. 

Issued: October 21, 1997 Effective: November 20, 1997 

ISSUED BY: Thomas P. Basinger, Vice-President 
Post-Newsweek Cable, Inc . 
4742 North 24th Street 
suite 220 
Phoeniz, AZ 86016 ll'O!bm~ 

~~ ~%lf:. 
N\0. tuiUII: S~t(~ \tO>r::lWI 
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Post-Newsweek Cable. Inc. 

.... . .. ____________________ _ 

P.S.C. MO. No. 1 

TITLE SHEET 

RECEIVED 

M.!l.R 1 7 1997 
Original Sheet No. 1 

MO. PUBliC SERVICE COMM 

CANCiiLten 

OOi 2 ~ ~004 
ay ,-c .. ot.f .. 031l 

?l.lbllC Se~i~~ComrrnsaJon 
MtSSOURI 

MISSOURI INTEREXCHANGE TELECOMMUNICATIONS TARIFF 

OF 

POST-NEWSWEEK CABLE. INC 

This tariff contains the descriptions, regulatio~ and rates applicable to the furnishing of service 
and facilliies for telecommunications services provided by Post-Newswek Cable, Inc. ("Post­
Newsweek" or the "Company") within the State of Missouri. This tariff is on file with the 
Missouri Public Service Commission. Copies may be inspected during rumnal business hours 
at the Companys principal place of business at 4743 North 24th Street, Suite 220. Phoenix, AZ 
85016. . 

Post-Newsweek operates as a competitive telecommunicatigQS1l"mpany as defined by Case No. 
T0-88-142 within the State of Missouri. · - ~ --

DATE OF ISSUE: 

~----:r. 
March 17, 1997 -.• set'Jtn~fE'Cnw: •s a; 1 " 

Thomas P. Basing~~-~§~\" v 

Post-Newsweek Cable. fnc. WAY 2 9 'Qn 
4742 North 24th Street 

Suire 220 
Phoenix, AZ 85016 F~JLIED 

9 7--­
Mt\'{ 2~ ~9~ 

MISSOURI . 
Public Service CommisstJ;1 

- ---...... . ... - .. ·-· 



P.S.C. MO. No. l 

PostwNewsweek Cable, Inc. 

RECEIVED 

~iUJ~~No.z 
MO. PUBliC SERVICE COrl.:.: 

WAIVER OF RULES AND REGULATIONS 

Pursuant to Case No. TA-97- • the following statutes and rules have been waived for 
purposes of offering telecommunications services as set forth herein: 

Section 392.240(1) 
Section 392.270 
Section 392.280 
Section 392.290 
Section 392.310 
Section 392.320 
Section 392.330 
Section 392.340 

4 CSR 240--10.020 

STATUTES 

Rates-reasonable average return on investment. 
Property valuation. 
Depreciation rates. 
Issuance of stocks and bonds. 
Issuance of stocks and bonds. 
Issuance of stocks and bonds. 
Issuance of stocks and bonds. 
Reorganization. 

COMMISSION RULES 

Income on depreciation fund investments. 
Posting exchange rates at central offices. 
Exchange boundary maps. 

4 CSR 240-30.010(2)(C) 
4 CSR 240-32.0 30(1)(8) 
4 CSR 240-32.030(l )(C) 
4 CSR 240-32.030(2) 
4 CSR 240-30.040 

Record of access lines. 
Records kept within .state. 
Uniform System of Accounts. 

CANCillED 
ocr 2 2 zoat 

Pub~ lec~.~I;Q3Jt 
· · L~~n~Tmission 

4 CSR 240-32.050(3-6) 
4 CSR 240-32.070(4) 
4 CSR 240-33.030 
4 CSR 240-33.040(5) 

Telephone directories .. 
Coin telephones. 
Inform customers of lowest priced service. 
Finance fee. 

DATE OF ISSUE: March 17, 1997 DATE EFFECITVE: ill&} i , PJ A' 
Thomas P. Basinger, Vice-Presid(:nt ~ ~ 9 1997 

Post-Newsweek Cable, Inc. 
4742 North 24th Street 

Suire 220 
Phoenix, AZ 85016 Ffi LED 

97- 3as 
MP.Y 29 1997 

. MISSOURt . 
Public Service Commisst0:1 

-
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P.S.C. MO. No. 1 
RECEIVED 

Post-Newsweek Cable, Inc. MBR~mJ'et No.3 

MD. PUBLIC SERVICE COM;:~ 
CHECK SHEET 

Sheets 1 through 25, inclusive, of this tariff are effective as of the date shown at the bottom of 
the respective sheet(s). Original and revised sheets as named below comprise all changes from 
the original tariff and are currently in effect as of the date on the bottom of this page. 

DATB OF ISSUE: 

SHEET 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

REVISION 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original . 
Original 
Original 
Original 
Original 
Original 
Original 
Original 

CANC&ttED 
OCT 2 2 2004 

ov -rc ~o4,~3, 
PubliC Service Commission 

MISSOURI 

March 17, 1997 DATE EFFECTIVE:.. gaf; '?Mt&H 
Thomas P. Basinger. Vice-President 

Post-Newsweek Cable, Inc. 
4742 North 24th Street 

Suite 220 
Phoenix, AZ 85016 

MISSOURI •. 
Public Service Comm1ss;o:1 
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}?.S.C. MO; No. 1 

Post-Newsweek Cable~ ~-

TABLE OF WNT:ENTS· 

. . ., .. _._ -~ -· .---· -~ ._ _ ....... ~-· 

REC.EIV · · ... ED 
JMI), 1.. 'i..1CI07 . 
ungmat ~J:teet'No.- 4 

MO. POBUC :8ER\ffCE COM~.~ 

Pail( 
Title Page . . • . . . . . . . . . . . . . . . . . .• . . . . . .. . • . . • . • . . . . . . . . . . . . . . .. • . . . . . . ..'i 

~Sheet . .. ........ ..... .... .. . ........ . ... . .......... ........... . , . . ....... ... 3 

Table of CGnteDts . •.. • • •.. •.. , • . . • . . . . . • .•• . - . . ~ • . . . .... . . .. •..• , • . . . 4 

Section 1-T~ca.J Te1;10$ ~ Ab~"iations • , ~ • . . . . . . ....... . A • • ••••••• , , , • • • 7 

Section 2.-Rules. and ·~gqial:ions .•. , .. , ..• . .•... • .. ..... ~ . ~ .....•..... ..... 9 

Section 3-DeSCript:iOO. of -Se:tv.ice . . . ..•.• • ... · .... • ~ .• , ....•....... . ~ • ~ .• .• . .. 17 
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Post-Newsweek Cable, Inc. 

SYMBOLS 

RECEIVED 

M.qR 1719~7 
Origirial Sheet ~o. 5 

The following are the only symbols used for the purpose indicated below: 

D - Delete or Discontinue 
I - Change Resulting In An Increase to a Customer's Bill 
M - Moved From Another Tariff Location 
N-New 
R - Change Resulting In A Reduction to A Customer's Bill 
T - Change In Text or Regulation But No Change In Rate or 

Charge 

CANC&ll!D 

OCT ! 2 2064-
u~ -rc--Q-l-o3H 

Publlo service Commission 
MISSOURI 
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Post-Newsweek Cable, Inc. 

TARIFF FORMAT 
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MO. PUBUC SERVICE em.::.: 

A. Sheet Numbering - Sheet nmnbers appear in the upper right comer of the page. Sheets are 
numbered sequentially. However. new sheets are occasionally added to the tariff. When a new 
sheet is added between sheets already in effect, a decimal is added. For example, a new sheet 
added between sheets 14 and 15 would be 14.1. 

B. Sheet Revision Numbers - Revision numbers also appear in the upper right corner of each 
page. These numbers are used to detennine the most current sheet version on file with the 
MPSC. For example, the 4th revised Sheet 14 cancels the 3rd revised sheet 14. Because of 
various suspension periods, deferrals. etc. the MPSC follows in its tariff approval process, the 
most current sheet number on file with the Commission is not always the tariff page in effect. 
Consult the Check Sheet for the sheet currently in effect. 

C. Paragraph Numbering Sequence - There are nine levels of paragraph coding. Each level 
of coding is subservient to the next higher level: 

2. 
2.1 
2.1.1 
2.l.l.A. 
2.1.1.A.l. 
2.1.1.A.l.(a) 
2.I.l.A.l.(a).I. 
2.l.l.A.l.(a).I.(i). 
2.1.l.A.l.(a)J.(i).(l). 

CANCQ.t!D 

D. Check Sheets - When a tariff filing is made with the MPSC, an updated Check Sheet . 
accompanies the tariff filing. The Oleck Sheet lists the shee.ts contained in the tariff, with a 
cross reference to the current revision number. When new pages are added, the Check Sheet is 
changed to reflect the revision. All revisions made in a given filing are designated by an asterisk 
(*). There will be no other symbols used on this page if these are the only changes made to it 
(i.e., the forma~ etc. remam the same, just revised revision levels on some pages.) The tariff 
user should refer to the latest Check Sheet to find out if a particular sheet is the most current on 
file with the MPSC. 
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P.S.C. MO. No. I RECEBVEO 
Post-Newsweek Cable, Inc. Original Sheet No. 7 

MArt 17 1997 

sEcTioN 1 - TEcHNicAL TERMs AND AnBRE~'\.f~~c SERVICE cor~::.; 
Access Line - An arrangement which connects the customers location to Carrier. 

Account Codes - Optional, customer defined digits that allow the customer to identify the 
individual user, department or client associated with a calL 

Off-Line - service provided on a regular switched line. 

On-Line - Service provided via a dedi~ted line. 

PNC -Used throughout this tariff to mean POST-NEWSWEEK CABLE, lNC. unless clearly 
indicated otherwise by the text. 

Authorization Code - A numerical code, one or inore of which are available to a customer to 
enable him/her to accesS the carrier, and which are used by the carrier both to prevent 
unauthorized a~ to its facilities and to identify the custome:r for billing purposes. 

Authorized User- A person, finn, corporation, or any other entity authorized by the Customer 
to communicate utilizing the Carrier's service. 

Customer - 'lbe person, firm. corporation, or other entity which orders, cancels, amens or uses 
service and is responsible for payment of charges ·and compiiance with the Company's tariff . 

.. 
Company - AIT unless otheiWise clearly indicated by the context. CANCill.ED 
Carrier - · Any authorized telecommunication carrier. OCT 2 2 2004 

Commission - The Missouri Public Service Comrnissjon. b1
1
{! 

8
TC. -.o--1 -o"3 }\ 

rtu lil erv1~mmissiou 

Day- From 8:00a.m. up to but not including 5:00p.m. local time Monday thr~~~~!\~. 

DATE OF ISSUE: March 17, 1997 DATE EFFECTIVE: I 2&]'4f•W.W w• 
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P.S.C. MO. No. l 

Post-Newsweek Cable, Inc . orlgHa~eveo 

M.OJ( 1 7 1997 
Evening- From 5:00p.m. up to but not including 11:00 p.m. local time Sunday through Friday. 

'.~~. PUBUC SERVICE CC:.::.: 

SECTION 1 - TECHNICAL TERMS AND ABBREVIATIONS, CONT'D 

Holidays- The Company observes the following holidays: New Year's Day, Independence Day, 
Labor Day. Thanksgiving Day and Christmas Day. 

LDCS ~ Long Distance Telephone Calling Services provjded to a customer at his, her or its 
locations either switched or dedicated. 

LEC- Local Exchange Company. 

MPSC - Missouri Public Service Commission. 

Night/Weekend h From 11:00 p.m. up to but not including 8:00a.m. Sunday through Friday, and 
8:00 a.m. Saturday up to but not including 5:00p.m. Sunday. 

Special Access Origination - Where originating access between the customer and the 
interexchange carrier is provided on dedicated circuits. The cost of these dedicated circuits is 
billed by the LEC or other access provider consistent with MPSC rules and orders directly to the 
end user. 

V & H Coor dinates - Geographic points which define the originating and tenninating points 
of a call in mathematical terms so that the airline mileage of the call may be detenn.ined. Call 
mileage is used for the purpose of rating calls. tCANC&llED 
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P.S.C. MO. No. I RECE;VED 
Post-Newsweek Cable, Inc. Original Sheet No. 9 

rnAR 1 1· 1997 

MO. PUBUC SERVICE CO~~~-; 
SECTION 2 - RULES AND REGULATIONS 

2.1 Undertaking of POST-NEWSWEEK CABLE, INC. 

The Company is a facilities-based interexchange resale carrier that provides its services 
over the networks of major facilities-based carriers from whom it purchases transport 
services. 

The Company's services are furnished for communications originating at specified points 
within the State of Missouri under terms of this tariff. 

The Company operates the conununications services provided herein in accordance with 
the terms and conditions set forth under this tariff. The Company may act as the 

. Customer's agent for ordering access cormection facilities provided by other carriers or 
entities as required in MPSC rules. and orders, when authorized by the Customer, to allow 
connection of a Customer's location to the Company service. The Customer shall be 
responsible for all charges due for such service arrangement. 

The Company's services are provided on a monthly basis unless otherwise provided, and 
are available twenty-four hours per day, seven days per week. 

2.2 Limitations 

2.2.1 Service is offered subject to the availability of the necessary facilities and subject 
to the provisions of this tariff. 

CANCiillED 

OCT 2 2 ttm4 
By TC~&-i..031l 

p ubUC Servica C.OJJtmissioft 
MISSOURI 
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Post-Newsweek Cable, Inc. 

P.S.C. MO. No. 1 

CANCEllED 
fi4.~R 1 7 1997 

OCT 2 2 2004 .. o~c iJtRtriCE COMf.~ 
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SECTION 2- RULES ~-IJA~~fiMfl"D. MISSOURl- ·-
2.2 Limitations, CONT'D. 

2.2.2 The Company reserves the right to discontinue or limit service when necessitated 
by conditions beyond its control. or when the Customer is using service in 
violation of provisions of this tariff, or in violation of the law. 

2.2.3 The Company does not undertake to transmit messages, but offers the use of 
Cani.er facilities when available, and the Company will not be liable for errors in 
transmission or for failure to establish cormectic:>ns. 

2.2.4 All services provided under this tariff are directly controlled by the Company and 
the Customer may not transfer or assign the use of service without the express 
written consent of the Company. 

2.2.5 Prior written permission from the Company is required before any assigrunent or 
transfer. AD regulations and conditions contained in this tariff shall apply to all 
such pennitted assignees or transferees, as well as all oonditions of sorvice. 

2.3 Use 

Services provided wtder this tariff may be used for any lawful purpose for which the 
service is technica1Iy suited. 

2.4 Liabilities of the Co-mpany 

2.4.1 The Company's liability for damages arising out of mistakes, interruptions, 
omissions. delays, errors. or defects in transmisnion which occur in the course of 
furnishing service or facilities, in no event shall. exceed an amount equivalent to 
the proportionate charge to the Customer for the period during which the faults 

DATE OF ISSUE: March 17, 1997 DATE BFFECITVE: *''; l;ti~il 
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P.S.C. MO. No. 1 

Post-Newsweek Cable, Inc. 

M.iffi 17 1997 

M~l~•eEICOMi.: 

SECTION 2 -RULES AND REGULATIONS, CONT'D. 

in transmission occur. The customer shall be credited for an interruption of two 
hours or more at the mte of l/720th of the monthly charge for the facilities 
affected for each hour or major fraction thereof that the interruption continues. 

Credit fonnula: Credit = _A_ x B 
720 

CANC&UED 
A - Outage time in hours OCT 2 2 2604 
B - Total monthly charge for affected facility. ~ 

1 
Tc..-ot-f -OJ 1 ( 

~~bllo SoNIOl:tCom.mission 
· MISSOlJRI 

2.4.2 The Company shall not be liable for claim or lo~ expense or damage {including 
indirect, special or consequential damage), for any interruption. delay, error, 
omission, or defect in any service, facility or transmission provided under this 
tarlff, if caused by any person or entity other than the Company, by any 
malfunction of any service or facility provided by any carrier, by an act of God, 
fire, war, civil disturbance, or act of government, or by any other cause beyond 
the Company's direct control. 

2.4.3 The Company shall not be liable for, and shall be fully indemnified and held 
harmless by Customer against any claim or loss, expense, or damage (mcluding 
indirect, special or consequential damage) for defamation, libel, slander, invasion, 
~gement or copy-right or patent, unauthorized use of any trademark, 
tradename, or service mark. unfair competition, interference with or 
misappropriation or violation of any contract, proprietary or creative right, or any 
other injury to any person, property or entity arising out of the material, data, 
information. or other content revealed to, transmitted, or used by the Company 
under this tariff; or for any act or mission of the Customer• or for any personal 
injury or death of any person caused directly or indirectly by the installation, 
maintenance, location, condition, operation, failure, presence, use or removal of 
equipment or wiring provided by the Company, if not directly caused by 
negligence of the Company. 
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RECEIVED 
P.S.C. ~~~it..lEO M.~R 17 1997 

Post-Newsweek Cable, Inc. Original Sheet No. 12 

oct 2 Z ZOtl4" MO. PUBUC SERVICE COMM 
..,-t> ac-t--o"> ll 

~~wJe.aCmnroiaaton 
SECTION 2 - RUL~.Jtmr~ONS, CONT'D. 

2.4.4 No agent or employee of any carrier shall be deemed to be an agent or employee 
of the Company. 

2.4.5 The Company shall not be liable for any defacement of or damages to the 
premises of a Customer resulting from the furnishing of services which is not the 
direct result of the Company's negligence. 

2.5 Deposits 

Tile Company may require deposits from Customers. In the event t.he Company deems 
it necessary to request a deposit from Customers, it will comply with Commission rules 
and regulations. 'The Company will not require deposits ftom residential customers. 

2.6 Advance Payments 

The Company may require an advancement payment from Customers. In the event 
the Company deems it necessary to request an advance payment, it will comply with 
Commission rules and regulations. In the event Customer's monthly statement is less than 
the advance payment, the remainder of the advance payment will be applied to 
Customer's next bill(s) until the total advance payment is expended. 

2.7 Taxes 

All state, local and federal taXes (i.e., gross receipts tax, sales tax, municipal utilities tax 

and federal excise taxes) are listed as separate line items and are not included in the 
quoted rates. 

2.8 Installation and Tem1inat iO.Ll 

Service is installed upon mutual agreement between the Customer and the Company. The 
service agreement does not alter rates specified in this tariff. 
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MO. PIJtiLIU ::iEHVICE COMM 

SECTION 2- RULES AND REGULATIONS. CONTD. 

2.9 Payment for Service And BIDing 

The Customer is responsible for payment of all regulated charges for service furnished. 

(A) Service is provided and billed in arrears on a monthly (30 days) basis. 

(B) The customer shall have at least 21 days from the rendition of a bill to pay the 
charges at which time the charges become delinquent. 

(C) The Company may require a deposit if the Customer is unable to establish a good 
credit rating, or if the Customer has undisputed charges in two (2) out of the last 
twelve (12) billing periods which have become delinquent. The deposit shall not 
exceed estimatea charges for two months' service based on the average bill during 
the preceding twelve months or in the case of new applicants. two months' average 
monthly bill for all subscn"bers within a customer class. The deposit shall bear 
interest at a rate of 9% simple interest per anDllillt and will be retnmed upon 
satisfactory payment of all undisputed charges during the 1~ 12 billing periods, 
or discontihuance of service. 

(D) At the time an application for service is made, an applicant may be required to 
pay an amotmt equal to at least one month's service and/or service connection 
charges. which may be applicable to the customer's account on the first bill 
rendered. 

Z.IO CanceUation by Customer 

Customer may cancel service by providing 30 days written notice to the Company. 

DA TB OF ISSUE: 
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Post-Newsweek Cable, Inc. 

MO. PUBUC SER\IlCE COM~~ 
SECTION 2 - RULES AND REGULATIONS, CONTD. 

2.11 Interconnection 

Service furnished by the Company may be connected with the services for facilities of 
other carriers. The customer is responsible for all charges billed by other caniers for use 
in coMection with the Company's service. Any special interface equipment or facilities 
necessary to achieve compatibility between carriers is the responsibility of the customer. 

2.12 Refusal or Discontinuance by Company 

The Company may discontinue the service under the tbllowing circumstances, provided 
suitable notice has been given to the customer. as required: 

(A) Non-payment of any sum due to the Company for service for more than twenty­
eight (28) days beyond the date of rendition of the bill for such service. 

{B) A violation of or failure to comply with any regulation governing the furnishing 
of service. 

(C) An ordtt of a court or other governm.ent authority having jurisdiction which 
prohibits the Company from furnishing service! 

(D) Failure to post a required deposit. 

(E) Material t¢srepresentation of identity in obtaining service or the use of service in 
a manner that in the opinion of the Company constitutes fraud or abuse. 

Service shall not be disconnected unless written notice by ftrst class mail is sent or 
delivered to the Customer at least five (5) days prior to the date of the proposed 
discontinuance. At least twenty-four (24) hours preceding discontinuance, a reasonable 
effort shail be made to contact the Customer to advise him of the proposed discontinuance 
and what steps must be taken to avoid it. 

CANCillED 

March 17, 19CJ7 ~AT EFFECflVE: l '@1pi8tlhra; 
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SECTION 2- RULES AND REGULATIONS, coJ.\ChPUBUC SERVICE COMM 

2.13 Interroption of Service 

Credit allowances for interruptions of service which are not due to the Caniet's testing 
or adjusting. to the negligence of the Customer, or to the failure of channels, equipment 
or oonununi.cations systems provided by the Customer, are subject to the general liability 
provisions set forth in Section 2.4 herein. It shall be the obligation of the Customer to 
notify Canier immediately of any interruption in service for which a credit allowance is 
desired by Customer. Before giving such notice, Customer shall ascertain that the trouble 
is not within his or her control. or is not in wiring or equipment, if any furnished by 
Customer and connected to Carrier's tenninal. Interruptions caused by Customer-provided 
or CarTier-provided automatic dialing equipment are not deemed an interruption of service 
as defined herein .since the Customer has the option of using the long distance network 
via local exchange company access. 

2.14 Inspection, Testing. and Adjustment 

Upon reasonable notice, the facilities provided by the Carrier shall be made available to 
the Carrier for tests and adjustments as may be deemed necesscuy by the Carrier for 
maintenance. No interruption allowance will be granted for the time during which such 
tests and adjustments are mad~. 

2.15 TestS, Pilots, Promotional Campaigns and Contests 

The Company and/or the Carrier may conduct special tests or pilot programs and 
promotions at their discretion to demonstrate the ease of use, quality of service and to 
promote the sale of its services. The Company and[or the Carrier may also waive a 
portion or all processing fees or installation fees fo1: winners of contests and other 
occasional promotional events sponsored or endorsed by either the Company and/or the 
Carrier. From time to time, the Company may waive aU processing fees for a Customer. 

These promotions will be approved by the MPSC with specific starting and ending dates 
with promotions running under no circumstances longer than 90 days in any 12 month 
period. CANCfitlEO 

OCT Z 2 2004· 
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MO. PUBLIC SERVICE COMM 

SECTION 2 - RULES AND REGULATIONS, CONT'D. 

2.16 Cost of Collection and Repair 

The Customer is responsible for any and all costs incurred in the collection of monies due 
the Company and/or the Carrier including legal and accounting expenses. Customer is 
also responsible for recovery costs of Carrier-provided equipment and any expenses 
required for repair or replacement of damaged equipment. 

2.17 Late Fee 

A late fee of 1.5% monthly may be charged on any undisputed past due balances 
beginning 30 days from the mailing date of the bill. 

2.18 Re.turo Check Charges 

A fee of $15.00 or· five percent of the amount of the check, whichever is greater, may be 
charged for each check returned for insufficient funds. 

2.19 Reconnection Charge 

A reconnection fee of $50.00 per occurrence may be> at the discretion of the Company> 
charged when service is re-established for customers who have been disconnected for non­
payment. 

DAW OF ISSUE: 
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MO. PUBliC SERVICE COMM 

SECTION 3 • DESCRIPTION OF SERVICE 

3.1 Timing of Calls 

3.1.1 Long distance usage charges are based on the. actual usage of the Company's 
network services. The Company will detennine that a call has been established 
when the called party's stations answers. When the station answers is detennined 
by hardware answer supervision in which the local telephone company sends a 
signal to indicate an answer. A call is terminated when either party hangs up. 

3.1.2 Unless othelwise specified in this tariff. the minimum call duration for billing 
purposes is eighteen seconds. 

3.1.3 Unless otherwise specified in this tariff, usage is measured and rounded to the 
next higher six second increment for billing purposes. · 

3.1.4 There is no billing applied for incomplete calls. 
CANCEtlED 

3.1.5 The Company service is Accessed by dialing "1". OCT 2 2 2.004 
iJ 1 ;-c..-bl-f .... o'3 l t 

~ubliO sm~~Torisston 3.2 CaicuJatioo of DlsCance 

Usage charges for all inileage sensitive products are based on the airline distance between 
the servicing wire center locations associated with the originating and tenninating points 
of the call. · 

The distance between the originating and tellil.inating points is calculated by using the "V" 
and "H" coordinates of the serving wire centers as defmed by BellCore {Bell 
Communications Research}, in the following manner. 

Step 1 - Obtain the "V" and "H" coordinates for the serving wire center of the Customer's 
switch and the destination point. 
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MO. PUBliC SERVICE COMM 

SECTION 3 - DESCRIPTION OF SERVXCE, CONT'D. 

Step 2 - Obtain the difference between the "V" coordinates of each of the Rate Centers. 
Obtain the Difference between the ''H,, coordinates. 

Step 3 - Square the differences obtained in Step 2. 

Step 4 - Add the squares of the "V" difference and "H" difference obtained in Step 3. 

Step 5 - Divide the sum of the square obtained in Step 4 by ten. Round to the next 
higher whole nmnber if any fraction results from the division. 

Step 6 - Obtain the square root of the whole number obtained in Step 5. Round to the 
next higher whole number if any fraction is obtained. This is the distance between the 
originating and tenninating serving wire centers of the call. 

Formulel; 
I (V1-Vz}2 + ( Hl-Bz)' 

\ I ----------------------------
\1 10 

3.3 Minimum Call Completion Rate 

CANC&ttED 
OCT 2 2 2004 

~·Y Tt-.- ~..OJ I(. 
n~ulio 8ttf~%~Tnusslor. 

Customers can expect a call completion rate of not less than 90% during peak use periods 
for all 1 + services. The call completion rate is calculated as the number of call 
completed (including calls completed to a busy line or to a line which remains 
unanswered by the called party) divided by the number of calls attempted. 
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MO. PUBL!C SERVICE COMM . 

SECTION 3 • DESCRIPTION OF SERVliCE, CONT'D. 

3.4 Service Offerings 

3.4.l Long Distance Calling Service - is offered through LDDS and is a direct access 
dial "1" serVice. 

3.4.2 Telepbone Calling Card Service Remote Access service is offered either alone 
or in conjunction with LDCS seiVice as an optional feature. Remote Access to 
LOCS service is utilized by Customets when off the network by dialing ·a l-800 
number and entering an authorization code and dialing the number for which the 
Customer desires to be connected. 

3.4.3 Prepaid Telephone Cards ("Prepaid Calling Cards"). The Company offers 
Prepaid Calling Cards which are sold to Customers by retail outlets and utilized 
on any non-restricted telephone to place calls by dialing a 1-800 number and 
utilizing a pin number. 
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SECTION 4 ~ RATES 

4.0 Rates 

4.1 General 

Each Customer is charged individually for each call placed through the Carrier at 
the rates fonh below. 

Cu&omers are billed based on their use of the long distar1ce service. 

4.2 Rates and Otarges 

LDCS Usage Rates 

8:00 AM 

Usage rates apply per time of day and day of week, including Holidays, as shown 
in the following chart. 

Rate Period Chart 

SON 

to DAY RATE PERIOD CANC&llED 
5:00 PM* 

5:00 PM 
to EVENING RATE PERIOD 

11:00 PM"" 

11:00 PM* 
to NIGHT 'RATE PERlOD 

8:00 AM* 

* To, but not including. The rate for a call between stations whose access lines are 
associated with the same LDDS Central Office is the zero mileage rate. 
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SECTION 4 -RATES, CONT'D. 

4.3. Schedule of Rates 

1. Schedule A {switched) 
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This scb.edule applies to calls between two on-network stations wh.ich use local 
exchange service access lines or between an on· network station which uses a local 
exchange service access line and an off-network station or between two off­
network stations within the State of Missouri. 

Dollar volume of calls 

$0 - $200 
$201 -$1500 

$1501 - and above 

Rates 
Each 

6 Seconds or Fraction 

Day 

$.0212 
$.0197 
$.0172 

Eve 

$.0212 
$.0197 
$.0172 

$.0212 
$.0197 
$.0172 
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2. Scbedule B (dedicated) 

This schedule applies to calls between an on-network station which uses a special 
aC(;ess line (dedicated lines) and either an on-network station that uses a local 
exchange service access line or an off-network &tation in Missouri. 

Rates 

6 Seconds or Fraction 

Dollar volume of calls Day 

$0 - $200 $.0182 
$201 -$1500 $.0167 

$1501 • and above $.0142 

Ev~ 

$.0182 
$.0167 
$.0142 

J!gL 

$.0182 
$.0167 
$.0142 
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3. a) jOO fnbounG {Switched) This schedUle applies to calls between two on­
netwbrk StatiQns w~h u~ ~~~hange service access Jines o.- b-etween~ on"' 
network: statiOn which uses 11 local exChange :serviee access Jine, .and an off­
network station or between two off-network stations within the ·state of Missouri 
via a 1-80(). number: 

Dollar volume of calls 

$0 ... $200 
~1 -$1500 

$1$.01 ~ and abo:ve 

Rates 
.. c : 

·6. ~~t\51 br Frac;tion 

Day Ev~ 

$.(}2ZO $.0220 
$1)204 $.~04 
$.0179 $J)119 

_NgL 

$~20-
$!0204 
:$.()119 

· b) goo Inbound IDedicattd) Thls schedule· awii~- to ~ between an on­
network station which uses a special-access line (9ediealed lines) and .either 'an on­
netWork station. tltat uses ~ 1~ excbange se~ access line or an v!f-.netwQrk 
station in Missouri· via a 1.:800 nmnber; 

CANCSI..LED 
OCT 2 2 2004 

:..~ ,-a-.,~~31( 
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Dollar volume of calls 

$0 - $100 
$201 -$1500 

$1501 - and above 

4. Schedule C 

Rates 

6 Seconds or Fraction 

Day 

$.0190 
$.0174 
$.0149 

· Remote Access (Telephone Calling Card) 

$.01.90 
$.01.74 
$.0).49 

$.0190 
$.0174 
$.0149 

From an off-network station a caller dials a 1-800 telephone number which gives 
tile caller access to the LDCS network, the caller then eruers an atrthori2.3tion code 
which allows the dialing of the desired number. 

Rates 

Usage charges for intrastate calls are charged at a rate specified below per minute based 
upon the amount of monthly usage and are billed in 6--second increments with the exception of 
the first 30 seconds which is billed in 30-second ·increments: 

Dollar 
Rim Volume of Calls CANClillED 

0 - 50 OCT 2 2 2004 $.26 
$.25 
$.24 
$.23 

s1- too . ,c,oi..Wft 
101 - 200 .._, . CQr . 
20 l + ubhc sw~'ift)u.ftmusaum 
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5. Preoaid. Card Service Rates 

The int:Iastate rate for prepaid calling cards is $.25 for each minute foT all inlrastate 
calls. Charges for Prepaid Card Calling Service are in 60~second increments for completed calls. 
There are no charges for incomplete calls. 

6. Private Line 

Rates for private line services offered on an individual case basis (ICB) will be 
structured to recover the Company's cost of providing the se~:vices. Tenns of specific 1CB 
contracts wiU be made available to the Commissi~n upon request on a proprietary basis. 
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