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January 10, 2014

VIA ELECTRONIC DELIVERY

Marlene H. Dortch, Secretary

Federal Communications Commission
445 12th Street, SW

Room TWA325

Washington, DC 20554

Re: Notice of Ex Parte Presentations
CG Docket No. 02-278

Dear Ms. Dortch:

On January 8, 2014, as counsel to Communication Innovators (“ClI”), | met with Amy Bender,
Legal Advisor to Commissioner Michael O'Rielly, to discuss the pending Cl request for a narrow
declaratory ruling confirming that predictive dialer solutions that do not have the capacity to store or
produce, and dial, random or sequential numbers are not “automatic telephone dialing systems”
under the Telephone Consumer Protection Act (“TCPA”).* | also met with Maria Kirby, Legal Advisor
to Chairman Tom Wheeler, on January 10, 2014. Michele Farquhar, counsel to Cl, also attended
that meeting. In addition, Jason Goldman, Senior Telecommunications Policy Counsel and
Managing Director at the U.S. Chamber of Commerce, attended both meetings.

The attached presentation, which was distributed at the meetings, illustrates that predictive
dialers that do not have the statutorily required ability to store or produce, and dial, randomly or
sequentially generated numbers offer a number of consumer benefits. Today’s predictive dialing
solutions connect live representatives with consumers as quickly as possible to provide timely,
useful information. They promote consumer privacy by protecting against improper calls and manual
dialing errors and by facilitating compliance with federal and state calling laws. They are also
exponentially more efficient than manual dialing, increasing productivity and lowering costs for
consumers. Predictive dialing solutions allow consumers to receive a variety of critical, time-
sensitive non-telemarketing calls, including fraudulent activity and identity theft alerts, flight delay
updates, school closing natifications, warnings about utility outages, and healthcare reminders.

We also explained that there continues to be significant confusion among plaintiffs’ attorneys
and courts over the Commission’s prior TCPA decisions and the applicability of the TCPA to
predictive dialers. For example, some courts have interpreted the FCC'’s past statements to mean
that any predictive dialing solution is an autodialer, regardless of whether it has the statutorily
required “capacity to store or produce numbers to be called, using a random or sequential number

! See Petition for Declaratory Ruling, Communication Innovators, CG Docket No. 02-278 (filed June 7,
2012).
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generator, and to dial such numbers.” Other courts have held that the Commission altered the

statutory definition of autodialer such that now any equipment that has “the capacity to dial numbers
without human intervention” is an autodialer.® These rulings and the FCC'’s orders have opened the
door for virtually every type of telephone or computer equipment in existence to be deemed an
autodialer.

The Commission can resolve this uncertainty by issuing a narrow declaratory ruling
confirming that: (1) there are a variety of predictive dialing solutions available today; and (2) to be
considered an autodialer, any solution must have the “capacity to store or produce numbers to be
called, using a random or sequential number generator, and to dial such numbers.” Such a ruling
would be consistent with and supported by the Commission’s prior TCPA decisions, including the
FCC's longstanding precedent that the autodialer restriction “clearly” does not apply “to functions like
‘speed dialing,’ ‘call forwarding,” and other services where “the numbers called are not generated in
a random or sequential fashion.” It would also give effect to each word of the statute chosen by
Congress, including the phrase “using a random or sequential number generator.” Any approach
that fails to adhere to this statutory language would not only be contrary to law but harmful to
consumers, as it would sweep in all kinds of electronics, including smartphones, under the autodialer
definition.

Pursuant to Section 1.1206(b) of the Commission’s rules, | am filing this notice electronically
in the above-referenced docket. Please contact me directly with any questions.

Respectfully submitted,
/s Mark W. Brennan

Mark W. Brennan

Partner

Counsel to Communication Innovators
mark.brennan@hoganlovells.com

D 1+ 202 637 6409

cc: Maria Kirby
Amy Bender

% See, e.g., Griffith v. Consumer Portfolio Services, Inc., 838 F. Supp. 2d 723 (2011); see also 47 U.S.C.
§ 227(a)(1).

% See, e.g., Gragg v. Orange Cab Co., Inc., 942 F.Supp.2d 1111, 1113 (W.D. Wash. 2013); Buslepp v.
Improv Miami, 2012 WL 4932692 at *2 (S.D. Fla. Oct. 16, 2012).

* Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, Report and
Order, 7 FCC Rcd 8752 1 47 (1992).

® See 47 U.S.C. § 227(a)(1).



vT0Z ‘8 Arenuer

SJ10JeAOuUU| uohediunwwo)
suolln|os
Ialelg aANdIpald s, Aepo] pue V4Ol ayl

S[[QAOT]
UBSOH



'S|[ed Bunayews|al-uou aAIISUSS-aWl) ‘2219 SAISIS)
UBd SI8WNSUO0I SSaalIM Jey] 8insua pue uoisnjuod Siy)
aAJ0Sal |IM uonnad sioreAouu| uoeIIuNWWOo)D ayl bunuels

. 'Swia1sAs buljelp suoydaja) onewolne,, 10U ale

siagqunu enuanbas 10 wopuel ‘elp pue ‘aanpoid 1o 8101s

0] Alioeded ay) aAey 10U Op eyl SUOIIN|OS Jajelp aAndIpald
reyy Buiwiyuod Buina Aloresejpap molleu e anssi pue uonnad
SJ0]JeAOUU| uoneIIUNWWOo) ay) wuelb pnoys DO+ ayl

‘IJe1s DD uo susaping aAneSsIulwpe
Buneald pue ‘siIswnNsu0d ssajalim bulwey ‘sfeob uonoslold
Jawnsuod s,DD4 ayl Buluiwispun ‘uoneaouul Bulspuly

S| si9elp aAnaIpald wspow 01 Aljigedljdde s,ydD 1 ayl
Buipsebas sAsuione synurejd pue suNod buowe uoISnNjuo)d

wWoo's||aAojueboy MMM

Arewwnsg



wWoo's||aAojueboy MMM

UuoNN|OS By |

SUoISI98 YdD 1 S.DD- 9yl J8A0 U0oISNJUOD)
SiaJeipoiny, 1o} uoniuyaqg Aonjers

9] 199\l 10N 0 Suonn|os Jajeiq aAndIpald Auely e

SSOlalIN\ DUO0S) SeH PIIOM 9YL

VdD.L 9yl uo punoibyoeg e

Sjjauag Jawnsuo)
juedliubls Aue apInoid SuonNn|os Jafelq aANdIpald e

S|[e20q0Y PIOAY pue SaAleIuasalday
SAIT 39S — SUONN|OS Jajel aANJIPaId o

M3IAIBAQ



1 wWoo's||aAojueboy MMM

S[[eo0qol, ooe[d Jou op ASUL -

'A|9AI11038)J8-1S0D pue Ajrelnodoe

0S 0p 01 sasodind buna)ewsa|al-uou Jenaiued

10} S18W01sSN2 21419ads Jo siaquinu abie| 19LIU0D 0]
pasu arewnibal e yum suoneziueblo sjgeus Asy] e

'S19WNSU0I YlIM SaAleluasaldal
9AI| 109UU0D SUOIIN|OS JBjeIp BANJIPAId

S|[e20g0yY PIOAY pue SaAlleluasalday
9AIT @SN — SUOIIN|OS J3ajelq aAll2IPaId



wWoo's||aAojueboy MMM

S|[edal 19Npold —
S|jed Asa1uno9d asde| asueinsul buipusd —
suoneolyiou yoealiq Alindes eljeq —

suonewlIjuod JuswAied -

SUOISSNISIP )NSal ge] —

siapuiwal Juswyuioddy —

sabeino Aljnn inoqge sbuluteppy —

suolnedljnou Buisold |[ooyds —

soyepdn Aejap 1ybi4 —

S¥28yd Yayl Anuaspl renualod / AuAnoe usinpnelq —

apnjoul sejdwex3 "s|ed bunaysews|d1-uou aANISUSS
-owi ‘reanuo Jo A1aueA e aoe|d 0] pasnh ale siajelp aANdIpald e

Slljauag Jsawnsuo) 1uedijiubis
Aue\ apINOId SUOIIN|0OS J13[elq aAldIpaid



wWoo's||aAojueboy MMM

‘swiiojre|d uoinealdde paseq
-pPNOJO 10 -8JeM)JOS dJe SuUOoIlIN|oS S,Aepo) Jo Aue|N e
'S19WNSU0D 10}
S1S09 Buliamo| pue Alanonpold Buisealoul ‘Bulelp
lenuew ueyj Jusiolya alow Ajenusuodxas ale Aay | e
‘'SMme| Buljeo arels
pue [e1apa) yum adueldwod ajeyljioe) osje Aay| e

'S10419 Dulfelp fenuew pue sjed Jjadoidwi jsurebe
bunoajoid Aq Aoealld Jswnsuod ayowold Asy]

(p.u02) Ss11jauag JBWNSU0D 1uedIIUDIS
Aue\ 9pPINOIH SUOIIN|OS 19[eIg 9A1N21Pald



wWoo's||aAojueboy MMM

‘'Sauoyda|a] ssalalim
11941 Uo Bulpnjoul ‘S1ap|oyluNodde pue SIswWolsnd syl 0}
S|reo buna)Jewsa|al-uou Jaylo pue [euonew.ojul buioe|d
WOJJ SBSSauISN( 10141SaJ 0] Papualul J0U SeM YdD ] 9yl e
'Sy s A19Jes 21ignd sajeald pue siaquinu auoyds|al Jo 20|q
e dn sain reyr Aem e ul sisquinu suoydaja) jrenuanbas bulen -

‘'slagwinu auoydajal
lenuanbas 10 wopuels 0] S|[ed PaldIjosun JO Spuesnoyl
JO spaJpuny axew o1 Juawdinba Bulfeip onewoine buisn —

's99N1oreld buna)ewsa|al anlssalbbe
g1n2 01 Ajjealy1oads TeET Ul V4D 1 9yl paloeua ssalbuo) e

VdD 1l 9yl uo punoibyoeg



wWoo's||aAojueboy MMM

'SV ue Buisn apew uaym
slagwnu auoyda|a) SsajaliM 0] S|[ed S1911Sal YdDl ayl

Jslagwnu yons jeip 01 (g) —

pue :1ojesauab Jagwnu renuanbas 10 wopuel e Buisn
‘PaJed ag 01 siaquinu auoyda|al aodnpoud 10 a101s 01 () —

Anoeded ay) sey yoiym uawdinbs,, se (,.SA.lV.)
wd1sAs buireip suoyds|al oirewolNe,, ue saulap Vddl ayl e

(P.1U092) YdDL1 8yl uo punoibxoeg



wWoo's||aAojueboy MMM

'92INASP SSI|aJIM J13Y) 0)
laguinu auljpue| 18y od, Ajisea ued siawnsuo) e

‘(L Apsow-ssajalim,) auoyda|al auljpue| e
Buiney os|e aldsap sauoydala) Ssajalim uo S|jed e
JSOW|e 10 [[e 8AIad3l SP|oYasnoy JO 9%/ GT Jayiouy e

‘'Spjoyasnoy AJuo-ssajalim
aJe sawoy uedlswy |le Jo (%41°'6E) 9Al) JO 1IN0 OM | e

‘ape2ap 1se| ayl JaA0 sauoyda|al Ssajalim
0 9Sn a8y} Ul YIYS diewelp e usag sey alay| s

SSalaJIM\ U0 SeH PIOM BU L



ot wo9's|janojueboy mmnm

‘slagquinu
[enuanbas 1o wopuel [elp pue ‘aanpoid ‘a10)s 0] suonn|os
3y} p|INgaJ 0] papaau ag p|nom sabueysd feuonippe [enueisqns

‘pajoslal ag pjnom
sydwane |[ed asoy) — s||ed buioe|d pels pue uonn|os isfelp
9AI2Ipald e ojul sisquinu auoyda|al peo| Aldwis jJouued sig|eD .
‘9|1101d e 818810 0] pas|dwod ag 1snw (Suszop SawiBWwos)
spial) ajdnnw pue ‘Jswnsuod yoea 10J Sa|ljoid, pajielap
9]eald 0] SI9|[ed alinbal suonn|os Jajelp aAndipald Auely .
"uoinn|os syj ol 1jing
uaa(Q 10U aAeY Salnjea) asoyl — siagquwinu [enuanbas 10 wopuel
|elp pue ‘aonpoud ‘a101s 0] A11oeded ay)l aAey Jou op Aay] e
'SLYVY ue 10} sijuswalinbal Aloinyels
9] 188W 10U Op SUOoNN|oS Jaelp aAndlIpald Bulpes| s,Aepo| .
"SUONN|OS I9[elp aANJIPald uonuUaW 10U S80pP VdD1L 9yl -

.Slajeipoiny, 1oj uoniuyag Aioinels ayl
199\l 10N 0 Suo1INn|os JIafeiq aAndIpald Aue



T wo9's|janojueboy mmnm

‘SjuBwWalIinbal
Ansibal |[ed-10u-0p dvSd 9yl (9) pue :Sainsojasip pale|al
pue siuawalinbal Juasuod uanum (g) :0110algns aq os|e
pjnom Aloeded, ajsinbal ayl yim suonnjos “siuawalinbal
wisiueydsaw 1no-1do pajewoine (1) pue ‘uonealnuapl
13][ed (g) ‘|red pauopuede (g) :[fed-1o0u-op (T) :S,004
o) 01 103lgns sI J9|[ed ay) ‘s|jed bunaxrews|al 10 pasn UBUYAA e
"T66T Ul V4D 1 9yl buissed uaym ssaibuo) Ag
passaldxa suiadu09d ay)] Jo Aue asiel 10U Op SUONN|OS Jajelp
9ANoIpald ‘S|[ed buna)ewsa|al-uou ade|d 0] pasn UBYAN e

‘(s1aguinu yons Buisn wodj ujauaq Aayy ued
lou) sisquinu [enuanbas o wopuel Jelp pue ‘adnpoid ‘2101S
0] paau ou Ajinjosge aAey sasodind Bunayrews|al-uou

10} s19jeIp aANndlIpald asn jey) saluedwod ‘pinod Ayl Jl UBAT .

(p.1u02)  sisfelpoiny, Joj uoniuyaq Aloiniels
a1 193|\ 10N 0 Suo011n|oS Jajeiq aANdIpald Auey



wWoo's||aAojueboy MMM

‘uonebini| uonoe ssed BuneiSeAsp pue uoIsnjuod

pealdsapim Buneald ‘sigfeipolne se Ajirenb suonn|os

lajelp aAndIpald awos 1.yl paulwlaiap DD ayl ‘1snamoy
‘buiiny Alorere|paq YOV 8002 pue JapIO YdOL1 €002 Ut U| e

‘'SSalbuo)

JO JU3UI 3Y] YIIM JUB]ISISU0I ‘S|[ed bunayewsa|al-uou Joj

SuU0IN|OS J3ajelp aAndIpald Jo asn ay) pue s|ed bunayiews|al
pajelpoine uaamiag paysinbunsip Ajsnoinaid sey DD4 3yl e

siajelp aAnoipaid 01 YdDL auy jo Anjigesridde

o) buiprebal suolsioap V4oL 1oud s,.D0-4 ayl J8A0 S1IN0I
pue sAauione synureid Ag uoisSnjuod JuedIubIS Sl aJ1ay ] e

sSuoISIo99d VYdD1 S.OD4 2yl JBA0 U0oISNjuod



€T wo9's|janojueboy mmnm

‘J9[eIpoINe ue pawaap ag 0]
9Jud]sIxa ul Juswdinbs Ja1ndwod 10 auoydaal Jo adA) Alana
AjrenuiA 10} 100p ay) pauado aAey SI19pI0 S, 0D 9yl ‘Uoys u| e

. [eipoine 01 Aliloeded ay;
sey,, 1eyl wuawdinba Buisn apew aJe s|jed ayl JI uondLISal Jaeipoine
9U] JO UONR|O0IA ® SI S1aquinu auoydala) ssajalim bulfeip Ajrenuely —
‘JgJelpoine ue SiI uonuaAlalul
uewny 1noylum siaquinu feip o1 Ayioeded ayy, sey eyl wuawdinbs Auy -
‘. slagwinu yons
|elp 01 pue ‘1o1elauab Jagqunu [enuanbas 1o wopuel e Buisn ‘pajed aq
0] slagqwnu adnpoJd 1o ai01s 01 Aioeded, palinbal Ajuoinyels ayl sey 1l
laylaym Jo ssajpJtebal ‘1ajelpoine ue si uonnjos buielp aAndipald Auy —
Jeyl
ueaw 0] suoisIdap Joud ay) palaidiajul sAey S1UIN0D BWOS

(p.1u09)
SuoISI29g VdIl1 S.OD4 9yl JI8aA0 uoIsnjuo)d



7T wo9's|janojueboy mmnm

UNSME| uolde SSe|d YdIO.l
© JO Jeda) juediiubis 1noyum s|red bunsyews|al-uou
9ANISUaS-awl ‘[eanud aose|d 01 Alljige siajed buniwi
AQ S1awnNsu09 ssajaliMm Pulwiiey osfe ale Aay| e
'S||ed bunayews)|al
-uou ‘Ajpuaiij-rawinsuod buioe|d wou) ssiuedwod
Bul11919p pue uolieAouul Bulispuly ate Asy ] e

"S[eob uonoajoid JaWwnsuod S,0D4
3] bUTUTWIapuUn aJe SUOoISI0ap HNO0J 9Say] e

(p.1u09)
SuoISI29g VdIl1 S.OD4 9yl JI8aA0 uoIsnjuo)d



GT wo9's|janojueboy mmnm

‘Aouabe
a1 al0jaq buipuad suonnad vd4O1 Jo jsqunu ay)
AQ pa1o3|jal se ‘Jeis DD 10) susaping aAneaSIuIwpe
reuonippe bunesld osfe SI uoISNjuod By | e
‘MR| 9]B]1S pue |elapa)
Uum asueljdwod ainsua pue Adeaud Jawnsuod
9JUurYUD 1ey] S|021U0d ||ed azI|in 0] saluedwod
10J a|qgissodwi 1l Bbupfew are Aay) ‘uonippe u| e

(p.1u09)
SuoISI29g VdIl1 S.OD4 9yl JI8aA0 uoIsnjuo)d



oT

wWoo's||aAojueboy MMM

‘pPaJale Ajjeaibojouydal
Bulag 141} INOYIIM Siaguinu [enuanbas 10 wopuel
‘relp pue ‘asnpoud 1o ai101s 01  Aljige 1ualing, 10 Aloeded
Juasald, ayy aney Aauyi JI siajeipoine se Ajirenb Ajuo ued
salbojouyoa) pue Juawdinba eyl wIlyuod osje PINoYs 1| e
.Slaquinu
4ons [eip 0] pue ‘l1o1eiauab Jagwinu [enuanbas Jo wopuel
e Pbuisn ‘paj|jed ag 01 siaqwnu adnpoud 10 a101s 0] Alioeded,,
9] ARy 1SnW uonnjos Aue ‘Iafeipoine ue palapisuod ag o1 (7)
pue :Aepo
a|ge|reAe suonn|os Buielp aAnaipald jo Alalien e ate aisy) (T)
eyl buibpsimoud|oe
Bulni Alojelre|pap molreu B anssi pinoys DD syl e

uoln|os ayl



LT wo9's|janojueboy mmnm

. Jorelauab Jaquinu [enuanbas 1o wopuel e buisn, — ainjels
ay) JO piom A1ans 01 109))J8 aAIb 01 YdDL ayl buinnsuod

JO0 @auenodwi ayl JaplO VYdIDL £00Z a1 ul paziubodal ose ]| e
‘dojanap 01 anunuod o)
ABojouyoa) bulfeip [pafioadxa Ajny, 11 1Byl palels pue aA|OAS

0] A|9)1] @1am suonn|os 18Yy1o 1ey) paziubodal DD4 syl e
‘Aem eyl ul uonolnsal
lajelpoline ay) JusAwnaIId 10U Aew santed eyl pawdiyje i
pue ‘alemyos buljelp aAndipald yim 1 buured pue Jajeipoine
ue Buel paAjoAul 1eyl uonnjos bulfelp aAndipaid Jo

adA) ol10ads e passalppe DD 8yl ‘1I8pIO YdOL €002 SH U] e
'SUOISIDBP V4D 1 Joud

S, 004 ay1 Ag panoddns pue Ylim JudlSISU0 SI1sanbal SIYy] e

(p.1u0d) uonnjos ayl



8T wo9's|janojueboy mmnm

‘uoniuyap Jaelpoine ay Japun ‘sauoydirews Buipnjoul

‘SO1U0J1D3]9 JO SpuIy [[e ul deams pjnom 1l Se ‘SIansuo?

0] [njwey Ajdwalixa Ing me| 0] Areljuod ag AJuo Jou pjNoMm
SJUaWS|a asaly] 01 198))8 aAIb 01 s|ie) rey) yoeoudde Auy

.‘uolysej renuanbas

10 wopuel e ul pajelaual j0u ale pa|ed siagunu ayl, a1aym

S92IAIBS 1810 pue , ‘Buipremio] |[eg, ,‘buirelp paads, ay|

suonounj 0), Aldde 10u saop  Aes|o, uonouisal Iaeipoine

ay) eyl Juspadalid bBuipueisbuo| s,DD-4 ayl Yum Jua)sIsuod
ag os|e pjnom buini Aloyesejoap parsanbal ayy buiNss| .

(p.1u0d) uonnjos ayl



S921JJ0 PBIRIIOSSY.
‘paniasal siybu ||y "€T0Z S||oA0T ueboH @

*BuISIIBAPY ABUIONY "SIUSIIO JUIO 10} SBUOJINO JejiIS d3juelenf Jou Op PaAaIyde S}NSaJ ‘Papn|oul d1e SaIpNIs aSed 8y
"wod's|janojueBoy mmm 3as ‘suonedljijenb 11ay) pue siaulied ay) ‘s||aA0 ueBoH INoge UOTeLIojul 810W J0-

'siaquiaw 0} JuafeAinba suoedlienb pjoy Jou op ‘477 [euoneusalu| s|jdAo0T UeBOH JO sIaquiaw Jou afe oym Ing ‘siauped se pajeubisap
are oym ‘sfenpiaipul urena) ‘Buipuess juafeainba yum jueinsuod Jo aakojdwa Aue 1o sannus pajeljie 1iayy Jo Aue 1o 477 SN S||9no] ueboH ‘471 [euoneulaiul s|jaAoT ueboH Jo Jaquisw Jo Jauned e aquasap 0} pasn si,Jauued, piom ayl

'S9sSaUISN palel|iyfe J1dy) pue 477 SN S|joAo] ueboH ‘d77 feuoeulalu] sjjaao ueBoH sapnjoul Teys aanoeld [eBaj feuoleulalul ue st wil, dYj Jo ,S||oA0T ueboH,,

«gaibez awoy MOISO seuexer Januag

0@ uoibuiysepn ypeliy uejiN uoIsnoH sbuuds opelojod
MeSIe/\ ollsuer ap ory Iwreln Buoy BuoH seoele)
Ieyeequee|n anbeid pupen A1D yuin 1y oH LJsadepng
oo eiydiepe|iyd Binoqwaxn joueH s|jassnig
alodebuis sued sajabuy so BinqueH Builisg
AajleA uoaiis eluibliA usyuoN uopuo] unpjuelq alownreg
reybueys MIOA MBON Bingsauueyor Hopjessng wepJaiswy
09sIoueIH UBS younp «yeppar reqn@ ey

Ul S821YJ0 Sey s||an0T ueboH

woo s|leAojueboy Mmmm



