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VIA ELECTRONIC DELIVERY

Marlene H. Dortch, Secretary 
Federal Communications Commission 
445 12th Street, SW 
Room TWA325 
Washington, DC  20554 

Re: Notice of Ex Parte Presentations
CG Docket No. 02-278 

Dear Ms. Dortch: 

On January 8, 2014, as counsel to Communication Innovators (“CI”), I met with Amy Bender, 
Legal Advisor to Commissioner Michael O’Rielly, to discuss the pending CI request for a narrow 
declaratory ruling confirming that predictive dialer solutions that do not have the capacity to store or 
produce, and dial, random or sequential numbers are not “automatic telephone dialing systems” 
under the Telephone Consumer Protection Act (“TCPA”).1  I also met with Maria Kirby, Legal Advisor 
to Chairman Tom Wheeler, on January 10, 2014.  Michele Farquhar, counsel to CI, also attended 
that meeting.  In addition, Jason Goldman, Senior Telecommunications Policy Counsel and 
Managing Director at the U.S. Chamber of Commerce, attended both meetings. 

The attached presentation, which was distributed at the meetings, illustrates that predictive 
dialers that do not have the statutorily required ability to store or produce, and dial, randomly or 
sequentially generated numbers offer a number of consumer benefits.  Today’s predictive dialing 
solutions connect live representatives with consumers as quickly as possible to provide timely, 
useful information.  They promote consumer privacy by protecting against improper calls and manual 
dialing errors and by facilitating compliance with federal and state calling laws.  They are also 
exponentially more efficient than manual dialing, increasing productivity and lowering costs for 
consumers.  Predictive dialing solutions allow consumers to receive a variety of critical, time-
sensitive non-telemarketing calls, including fraudulent activity and identity theft alerts, flight delay 
updates, school closing notifications, warnings about utility outages, and healthcare reminders.   

We also explained that there continues to be significant confusion among plaintiffs’ attorneys 
and courts over the Commission’s prior TCPA decisions and the applicability of the TCPA to 
predictive dialers.  For example, some courts have interpreted the FCC’s past statements to mean 
that any predictive dialing solution is an autodialer, regardless of whether it has the statutorily 
required “capacity to store or produce numbers to be called, using a random or sequential number 

                                                   
1 See Petition for Declaratory Ruling, Communication Innovators, CG Docket No. 02-278 (filed June 7, 
2012). 
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generator, and to dial such numbers.”2  Other courts have held that the Commission altered the 
statutory definition of autodialer such that now any equipment that has “the capacity to dial numbers 
without human intervention” is an autodialer.3  These rulings and the FCC’s orders have opened the 
door for virtually every type of telephone or computer equipment in existence to be deemed an 
autodialer.   

The Commission can resolve this uncertainty by issuing a narrow declaratory ruling 
confirming that: (1) there are a variety of predictive dialing solutions available today; and (2) to be 
considered an autodialer, any solution must have the “capacity to store or produce numbers to be 
called, using a random or sequential number generator, and to dial such numbers.”  Such a ruling 
would be consistent with and supported by the Commission’s prior TCPA decisions, including the 
FCC’s longstanding precedent that the autodialer restriction “clearly” does not apply “to functions like 
‘speed dialing,’ ‘call forwarding,’” and other services where “the numbers called are not generated in 
a random or sequential fashion.”4  It would also give effect to each word of the statute chosen by 
Congress, including the phrase “using a random or sequential number generator.”5  Any approach 
that fails to adhere to this statutory language would not only be contrary to law but harmful to 
consumers, as it would sweep in all kinds of electronics, including smartphones, under the autodialer 
definition.  
  

Pursuant to Section 1.1206(b) of the Commission’s rules, I am filing this notice electronically 
in the above-referenced docket.  Please contact me directly with any questions. 

Respectfully submitted, 

/s/ Mark W. Brennan 

Mark W. Brennan 
Partner 

Counsel to Communication Innovators 
mark.brennan@hoganlovells.com 

D 1+ 202 637 6409 

cc: Maria Kirby  
Amy Bender 

                                                   
2 See, e.g., Griffith v. Consumer Portfolio Services, Inc., 838 F. Supp. 2d 723 (2011); see also 47 U.S.C. 
§ 227(a)(1). 
3 See, e.g., Gragg v. Orange Cab Co., Inc., 942 F.Supp.2d 1111, 1113 (W.D. Wash. 2013); Buslepp v. 
Improv Miami, 2012 WL 4932692 at *2 (S.D. Fla. Oct. 16, 2012).   
4 Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, Report and 
Order, 7 FCC Rcd 8752 ¶ 47 (1992). 
5 See 47 U.S.C. § 227(a)(1). 
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