Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of ) WC Docket No. 10-90
Connect America Fund ) DA 13-2472

REPLY TO OPPOSITIONS TO
THE NATIONAL CABLE & TELECOMMUNICATIONS ASSOCIATION
APPLICATION FOR REVIEW
To: Marlene Dortch, Secretary, Federal Communications Commission
Pursuant to section 1.115 of the rules of the Federal Communications Commission
(“Commission”), NTCA-The Rural Broadband Association, the National Exchange Carrier
Association, Inc., the Eastern Rural Telecom Association, and WTA-Advocates for Rural
Broadband (collectively, the “Rural Associations™) hereby submit this Reply to Oppositions® to
the Application for Review (“AFR”) filed by the National Cable & Telecommunications
Association (“Cable™)? regarding Connect America Fund (“CAF”) Phase 11 service obligations
adopted by the Wireline Competition Bureau (“Bureau”).®> The Rural Associations herein
address the comments of the Wireless Internet Service Providers Association (“WISPA”)* and

note that the AFR was opposed by the United States Telecom Association (“USTelecom”)® and

Alaska Communications Systems (“ACS”).

! Wireline Competition Bureau Reminds Parties of Deadlines for Filing Oppositions to and
Replies Regarding the National Cable and Telecommunications Association’s Application or
Review of the Connect America Fund Phase Il Service Obligations Order, Public Notice, DA
13-2472, WC Docket No. 10-90 (rel. Dec. 24, 2013) (“Public Notice™).

2 NCTA Application for Review, WC Docket No. 10-90 (fil. Dec. 23, 2013) (“AFR™).

% Connect America Fund, WC Docket No. 10-90, Report and Order, DA 13-2115 (Oct. 31, 2013)
(“CAF Phase Il Service Obligations Order” or “Order”).

* Comments of WISPA, WC Docket No. 10-90 (fil. Jan. 7, 2014) (“WISPA comments”).

> Opposition to the Applications for Review of USTelecom, WC Docket No. 10-90 (fil. Jan. 7,
2014) (“USTelecom opposition™); Opposition to the Applications for Review of ACS, WC
Docket No. 10-90 (fil. Jan. 7, 2014) (“ACS opposition”).
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Like Cable, WISPA’s comments incorrectly assert that the Bureau exceeded its delegated
authority in adopting the CAF Phase 11 Service Obligations Order.® WISPA asserts that in
defining “unsubsidized competitor” the USF/ICC Transformation Order “did not in this context
define ‘broadband’...and did not qualify the term or require the Bureau to modify this
definition.”” In support of this argument WISPA points to the same “described above” language
as Cable, from paragraph 170 of the Transformation Order, and asserts that the Commission
“made no mention of an additional requirements” beyond the single criteria of broadband speed
for existing providers.®

As the Rural Associations noted in their Opposition to the Cable AFR,? however, the
Transformation Order states that “[a]ll Americans should have access to broadband that is
capable of enabling the kinds of key applications that drive our efforts to achieve universal
broadband, including education (e.g., distance/online learning), health care (e.g., remote health
monitoring), and person-to-person communications (e.g., VoIP or online video chat with loved
ones serving overseas).”® Subsequent paragraphs under the heading “Broadband Performance
Metrics” go on to discuss the latency, capacity, and price standards that the Commission
determined were part of determining whether rural consumers have access to “reasonably
comparable” services at “reasonably comparable” rates.** This discussion includes a definition

of “unsubsidized competitor” in paragraph 103, followed by a further expansion of that term in

® WISPA, pp. 3-4.

"1d., p. 3.

®1d., p. 4.

° Rural Associations’ Opposition to the Cable AFR, WC Docket No. 10-90 (fil. Jan. 7, 2014).

19 Connect America Fund, WC Docket No. 10-90, et al., Report and Order and Further Notice of
Proposed Rulemaking, FCC 11-161 (2011) (“USF/ICC Transformation Order”’),  87.
(Emphasis added)(internal citations omitted).

1d., 19 90-108
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the next paragraph that emphasizes the importance of broadband performance characteristics
beyond speed, referencing latency, and capacity minimums.*?

This discussion is followed later by paragraph 170, which states that “[i]n determining
areas eligible for support, we will also exclude, areas where an unsubsidized competitor offers
broadband service that meets the broadband performance requirements described above.”® As
an initial matter, it makes little sense for the Commission to have referred to performance
requirements (plural) in the first sentence of paragraph 170, which discusses “unsubsidized
competitors,” had its intention been to require these carriers to meet only the broadband “speed”
standard.

Most importantly, as the above discussion indicates, the Commission emphasized,
throughout this portion of the Transformation Order, the importance of service quality standards
beyond broadband speed metrics, and did so with a clear indication that its goal — consistent with
the very statute it sought to implement — was to ensure that all Americans have access to
“reasonably comparable” voice and broadband service. This discussion took place alongside the
Commission’s determination that areas served by an unsubsidized competitor were not in need of
CAF Phase Il support. In short, WISPA'’s assertions effectively seeks to render a nullity the full
discussion by the Commission leading up to paragraph 170. Contrary to WISPA’s improper
reading, the only logical conclusion that can be reached by the Commission’s full discussion is
that the Commission intended to make certain that all consumers have access to “reasonably
comparable” voice and broadband service meeting speed, latency, capacity, and price standards,
whether that be provided by a carrier receiving CAF support, or an “‘unsubsidized competitor”

providing such “reasonably comparable” service without support.

121d., 99 103-104.
B1d., g170.

NTCA, NECA, ERTA & WTA Reply to Oppositions January 17, 2014



In addition, the WISPA comments, like the Cable AFR, have serious, negative public
policy implications. As USTelecom states:

adopting NCTA’s [and WISPA’s] argument potentially could result in significant

disparities in the speed and quality of broadband services available in different

areas. In those areas supported by CAF Phase 1l funds, broadband services would

meet or exceed the performance requirements established by the Bureau.

However, under [the NCTA/WISPA] approach, any area in which an

unsubsidized competitor offered broadband services would not be subject to the

same performance requirements, would not be eligible for CAF Phase Il funding

and, thus, might never be served at the same speeds or service levels as those

areas supported by CAF Phase 11.4
In other words, by trying to avoid application of the Bureau’s metrics adopted in the CAF Phase
I Service Obligations Order to any determination of whether CAF Phase 11 support should be
directed to a particular high-cost rural area, WISPA and Cable would relegate certain rural
consumers to a lower level of service, entirely at odds with the very purpose of the Universal
Service Fund and the directive contained in Section 254 of the Communications Act.”

Finally, WISPA also misses the mark when it asserts that “the Bureau has essentially
created the same standard for those wishing to prevent competing with a subsidized carrier as for
those seeking such funding.”® The Rural Associations addressed this argument in some detail in
their Opposition to the Cable AFR, and it need not be repeated in full here. Suffice it to say, the
CAF Phase Il Service Obligations Order is, in part, a method by which the Commission can

“determine whether adequate broadband services already are available in that area or whether

additional funding is needed to promote additional broadband deployment.”*’ It is also a method

14 USTelecom opposition, p. 4. (emphasis added).

> As ACS states, the Cable framework (supported by WISPA), “would have the Commission
make CAF Phase Il support unavailable in any area where any competitor offers broadband of
any description at any price.” ACS Opposition, p. 1.

16 WISPA comments, pp. 4-5.
7 USTelecom opposition, p. 6.
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by which an unsubsidized competitor can, in the words of the Bureau, “exclude an area from
[CAF] Phase Il support.”*® Of course, the “unsubsidized competitor is free to continue to offer
(or not offer) broadband services at whatever service levels it chooses.... [b]ut the unsubsidized
»19

broadband competitor itself is not required to provide broadband services at those levels.

For the reasons stated herein, the Commission should reject the arguments made in the

Cable AFR and the WISPA comments.

Respectfully submitted,

NTCA-THE RURAL
BROADBAND ASSOCIATION
By: /s/ Michael R. Romano
Michael R. Romano

Senior Vice President — Policy
Brian Ford

Regulatory Counsel

4121 Wilson Blvd, 10" Floor
Arlington, VA 22203

(703) 351-2000
mromano@ntca.org

EASTERN RURAL TELECOM
ASSOCIATION

By: /s/ Jerry Weikle

Jerry Weikle

Regulatory Consultant

PO Box 6263

Raleigh, NC 27628

(919) 708-7464

weikle@erta.org

By: /s/ Gerard J. Duffy

Gerard J. Duffy

Blooston, Mordkofsky, Dickens, Duffy
& Prendergast, LLP

Washington, DC 20037

(202) 659-0830

gjd@bloostonlaw.com

'8 CAF Phase Il Service Obligations Order, { 40
19 USTelecom opposition, p. 6.

NTCA, NECA, ERTA & WTA Reply to Oppositions

NATIONAL EXCHANGE CARRIER
ASSOCIATION, INC.

By: /s/ Richard A. Askoff
Richard A. Askoff

80 South Jefferson Road
Whippany, NJ 07981
(973) 884-8000
raskoff@neca.org

WTA-ADVOCATES FOR RURAL
BROADBAND

By: /s/ Derrick Owens

Derrick Owens

Vice President of Government Affairs
317 Massachusetts Ave. N.E., Ste. 300C
Washington, DC 20002

(202) 548-0202

derrick@w-t-a.org

January 17, 2014



SERVICE LIST

Copies of the foregoing filing were sent to the following parties via email:

(1) Ryan Yates, Telecommunications Access Policy Division, Wireline Competition Bureau, 445
12th Street, SW, Room 5-B510, Washington, DC 20554; Ryan.Yates@fcc.gov

(2) Charles Tyler, Telecommunications Access Policy Division, Wireline Competition Bureau,
445 12th Street, SW, Room 5-A452, Washington, DC 20554; Charles.Tyler@fcc.gov.

(3) fcc@bcpiweb.com

CERTIFICATE OF SERVICE

I, Brian J. Ford certify that on this, the 17" day of January, 2014, copies of the foregoing NTCA,
NECA, ERTA, and WTA (Rural Associations’) Reply to Oppositions to the National Cable &
Telecommunications Association Application for Review were served by first class mail, postage
prepaid, or via email, to the following parties to the proceeding:

Steven F. Morris

Jennifer K. McKee

National Cable & Telecommunications
Association

25 Massachusetts Avenue, NW — Suite 100
Washington, DC 20001-1431

Stephen L. Goodman

Butzel Long Tighe Patton, PLLC

1747 Pennsylvania Ave, NW, Suite 300
Washington, D.C. 20006

Counsel for ADTRAN, Inc.

Thomas Cohen

Joshua Guyan

Kelley Drye & Warren LLP

3050 K Street, NW

Suite 400

Washington, D.C. 20007

Counsel to the American Cable Association

By: /s/ Brian J. Ford
Brian J. Ford

Leonard A. Steinberg

Richard R. Cameron

Alaska Communications Systems Group,
Inc.

600 Telephone Avenue

Anchorage, AK 99503

Cathy Carpino

Gary L. Phillips

Peggy Garber

AT&T Services, Inc.
1120 20th Street NW
Suite 1000

Washington, D.C. 20036

Alexicon Telecommunications Consulting
3210 E. Woodmen Road

Suite 210

Colorado Springs, CO 80920



Frank R. Lindh

Helen M. Mickiewicz

Kimberly J. Lippi

California Public Utilities Commission
505 Van Ness Avenue

San Francisco, CA 94102

Matthew M. Polka
American Cable Association
One Parkway Center

Suite 212

Pittsburgh, PA 15220

Michael F. Altschul

Christopher Guttman-McCabe
Scott K. Bergmann

CTIA — The Wireless Association®
1400 16th Street, NW, Suite 600
Washington, D.C. 20036

Ross J. Lieberman
American Cable Association
2415 39th Place, NW
Washington, D.C. 20007

Tina Pidgeon

Chris Nierman

General Communications, Inc.
1350 | Street, N.W., Suite 1260
Washington, D.C. 20005

John T. Nakahata

Wiltshire & Grannis LLP
1200 Eighteenth Street, N.W.
Washington, D.C. 20036

Counsel for General Communication, Inc.

Jeffry H. Smith

Kenneth T. Burchett

GVNW Consulting, Inc.

8050 SW Warm Springs Street, Suite 200
Tualatin, OR 97062

Joseph K. Witmer

Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

Genevieve Morelli

Micah M. Caldwell

ITTA

1101 Vermont Ave., NW, Suite 501
Washington, D.C. 20005

Francisco J. Silva

Walter Arroyo

Puerto Rico Telephone Company, Inc.
P.O. Box 360998

San Juan, Puerto Rico 00936-0998

Thomas J. Navin

Steven E. Merlis

Wiley Rein LLP

1776 K Street, N.W.

Washington, D.C. 20006

Counsel to Puerto Rico Telephone
Company, Inc.

Mike George

Louisiana Telecommunications Association
7266 Tom Drive, Suite 205

Baton Rouge, LA 70821

Paul F. Guarisco

W. Bradley Kline

Phelps Dunbar LLP

400 Convention Street, Suite 1100

P.O. Box 4412

Baton Rouge, LA 70821-4412

Counsel for the Small Company Committee
of the Louisiana Telecommunications
Association



Janet S. Boles

The Boles Law Firm

7914 Wrenwood Blvd., Suite A

Baton Rouge, LA 70809

Counsel for the Small Company Committee
of the Louisiana Telecommunications
Association

Grant B. Spellmeyer

United States Cellular Corporation
8410 West Bryn Mawr

Chicago, IL 60631

John P. Janka

Jarrett S. Taubman

Latham &Watkins LLP

555 Eleventh Street, NW, Suite 1000
Washington, D.C. 20004-1304
Counsel to ViaSat, Inc.

David A. LaFuria

John Cimko

Lukas, Nace, Gutierrez & Sachs, LLP
8300 Greensboro Drive, Suite 1200
McLean, VA 22102

Counsel to United States Cellular
Corporation

Malena F. Barzilai

Eric N. Einhorn

Windstream Corporation

1101 17th St., N.W., Suite 802
Washington, D.C. 20036

David Cohen

Jonathan Banks

United States Telecom Association
607 14th Street, NW, Suite 400
Washington, D.C. 20005

Stephen E. Coran

F. Scott Pippin

Lerman Senter PLLC

2000 K Street, NW

Suite 600

Washington, D.C. 20006-1809

Counsel to the Wireless Internet Service
Providers Association

Keven Lippert
ViaSat, Inc.

6155 El Camino Real
Carlsbad, CA 92009



