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DOCKET NO. 35869

PETITION OF CHARTER FIBERLINK PUBLIC UTILITY COMMISSION

TX-CCO, LLC FOR ARBITRATION OF
AN INTERCONNECTION AGREEMENT
WITH CENTURYTEL OF LAKE DALLAS,

§
§
§ OF TEXAS
§

INC. PURSUANT TO SECTION 252 OF §
§
§
§

THE FEDERAL COMMUNICATIONS
ACT OF 1934, AS AMENDED, AND
APPLICABLE STATE LAWS

ARBITRATION AWARD

This Arbitration Award (Award) establishes the terms and conditions for the successor
Interconnection Agreement (ICA) between Charter Fiberlink TX-CCO, LLC (Charter) and
CenturyTel Lake Dallas, Inc. (CenturyTel). CenturyTel is an incumbent local exchange carrier
(ILEC) and Charter is a certificated facilities-based competitive local exchange carrier (CLEC).
The parties have resolved many, but not all, of the issues in their successor ICA. In this Award
the Arbitrators address the parties’ unresolved issues.

Charter and CenturyTel requested arbitration in this proceeding pursuant to § 252 of the
Federal Telecommunications Act of 1996 (FTA)' and shall incorporate the decisions approved in this
Award into their ICA, including the decisions in the attached Award matrix.

I. JURISDICTION

The Federal Communications Act of 1934 (FCA)* as amended by the FTA authorizes

state commissions to arbitrate open issues between an ILEC and a requesting

3

telecommunications carrier.” The FTA also invests state commissions with authority to

approve or reject ICAs adopted by negotiation or arbitration.* The FTA's authorization to

! Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (codified as amended in scattered
sections of 15 and 47 U.S.C.) (FTA).

? Federal Communications Act of 1934, 47 U.S.C. § 151 et seq.
3 47US.C. § 252(b).
*47 US.C. § 252(e).
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approve or reject these ICAs carries with it the authority to interpret and enforce the
provisions of agreements that state commissions have approved.” The Public Utility
Commission of Texas (Commission) is a state commission responsible for arbitrating ICAs

approved pursuant to the FTA.

I1. PROCEDURAL HISTORY

On July 11, 2008, Charter filed a petition asking the Commission to arbitrate the
unresolved issues in its [CA with CenturyTel. CenturyTel filed its response to Charter’s petition
on August 8, 2008. In accordance with the Procedural Schedule issued in Order No. 2 on August
8, 2008, the parties filed their Joint Decision Point List (Joint DPL) on August 15, 2008, direct
testimony on October 3, 2008 and rebuttal testimony on October 17, 2008. The hearing on the
merits was conducted on November 3 - 4, 2008. Initial post-hearing briefs were filed on
December 3, 2008 and reply briefs were filed on December 22, 2008. Charter filed a correction
to its reply brief on February 3, 2009. The Arbitrators issued the Proposal for Award on June 17,
2009. On July 1, 2009, both parties filed Exceptions to the Proposal for Award.

III. RELEVANT STATE AND FEDERAL DECISIONS

Relevant Commission Decisions

1. Texas 271 Agreement “T2A4”
After a series of “collaborative work sessions” between SBC Texas and CLECs, the
Commission approved the Texas 271 Agreement (T2A) on October 13, 1999. As a condition of

receiving approval pursuant to FTA § 271 to provide long-distance services within the state,

3 Southwestern Bell Tel. Co. v. Public Util. Commission of Texas, 208 F.3d 475, 479-480 (5th Cir.
2000); see also, Verizon Maryland, Inc. v. Global Naps, Inc., 377 F.3d 355, 364-365 (4th Cir. 2004); Michigan
Bell Tel. Co. v. Strand, 305 F.3d 580, 583 (6th Cir. 2002); MCI Telecommunications Corp. v. lllinois Bell Tel. Co.,
222 F.3d 323, 337-338 (7th Cir. 2000); lowa Utils. Bd v. FCC, 120 F.3d 753, 804 (8th Cir. 1997), aff’'d in part,
rev'd in part on other grounds; AT&T Corp. v. lowa Utils. Bd, 525 U.S. 366 (1999); Southwestern Bell Tel. Co. v.
Brooks Fiber Communications of Okla., Inc., 235 F.3d 493, 496-497 (10th Cir. 2000); BellSouth
Telecommunications, Inc. v. MCImetro Access Transmission Servs., Inc., 317 F.3d 1270, 1277-1278 (11th Cir.
2003).
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SBC Texas agreed to offer this standard ICA to all CLECs for a period of four years.” Among
other things, the T2A established prices, terms, and conditions for resale, interconnection, and
the use of unbundled network elements (UNEs). The T2A retains the rates from the Mega-
Arbitration except for the collocation rates developed in a separate proceeding, Docket No.
21333.7 Pursuant to FTA § 252(i), the majority of the CLECs in Texas subsequently opted into
the T2A.

2. Docket No. 28821
In Docket No. 28821, the Commission addressed multiple points of interconnection,
direct end-office trunking, entrance facilities, combining traffic, two-way trunks, tandem
switching rates, bill and keep thresholds, compensation for FX traffic, and the definition of end-
user and end-user customer. This docket also affirmed the Commission’s authority to arbitrate a

self-executing performance remedy plan.®

3. Docket No. 31577

In Docket No. 31577, the Commission addressed audit rights, whether Sprint should be
required to warrant itself as a telecommunications carrier, whether service provided under
wholesale arrangements to a last-mile provider constitute transit traffic, and the applicability of

Local Service Request (LSR) charge when porting numbers.’

% Certain sections of the T2A expired October 13, 2001; others expired October 13, 2003.

7 Proceeding to Establish Permanent Rates for Southwestern Bell Telephone Company’s Revised Physical
and Virtual Collocation Tariffs, Docket No. 21333, Order Approving Revised Arbitration Award (June 7, 2001).

8 Arbitration of Non-Costing Issues for Successor Interconnection Agreements to the Texas 271 Agreement,
Docket No. 28821, Order Approving Interconnection Agreement Amendment and Establishing Implementation
Procedures (September 27, 2006).

? Petition of Sprint Communications Company, L.P. for Compulsory Arbitration Under the FTA to
Establish Terms and Conditions for Interconnection Terms with Consolidated Communications of Fort Bend
Company and Consolidated Communications Company of Texas, Docket No. 31577, Arbitration Award, (December
19, 2006).
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Relevant FCC Decisions

1. Local Competition Order
In the Local Competition Order,"’ the Federal Communications Commission (FCC)
implemented FTA §§ 251 and 252. The FCC identified UNEs that ILECs must make available
to competitors and established minimum requirements for nondiscriminatory interconnection and

collocation arrangements.

2. UNE Remand Order

In late 1999, the FCC issued the UNE Remand Order in response to the Supreme Court’s
January 1999 decision,'' which directed the FCC to reevaluate the unbundling obligations
established by FTA § 251." The Court required the FCC to revisit its application of the
“necessary” and “impair” standards in FTA § 251(d)(2)."” In applying the “necessary” and
“impair” standard to individual network elements, the FCC made certain critical determinations.
Among them, the FCC modified the definition of the loop network element to include all
features, functions, and capabilities of the transmission facilities between an ILEC’s central

office and the loop demarcation point at the customer premises.'*

3. Triennial Review Order

In the Triennial Review Order, the FCC determined the elements ILECs must offer on an

unbundled basis. The FCC required unbundled access to: mass-market loops, certain subloops,

' Implementation of the Local Competition Provisions in the Telecommunications Act of 1996 and
Interconnection Between Local Exchange Carriers and Commercial Mobile Radio Service Providers, CC Docket
Nos. 96-96, 95-185, First Report and Order , FCC 96-325 (Aug. 8, 1996) (Local Competition Order).

"AT&T Corp. v. lowa Utilities Board, 525 U.S. 366 (1999).

2 Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket
No. 96-98, Third Report and Order and Fourth Further Notice of Proposed Rulemaking, FCC 99-238 (Nov. 5, 1999)
(UNE Remand Order).

'3 UNE Remand Order at para. 1.

' UNE Remand Order at n. 301 (revised definition retains the definition from the Local Competition
Order, but replaces the phrase “network interface device” with “demarcation point,” and makes explicit that dark
fiber and loop conditioning are among the “features, functions, and capabilities™ of the loop).
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network interface devices (NIDs), switching for mass market, and OSS functions.'> The FCC
did not require unbundled access to: enterprise-market loops, switching for enterprise market, or
packet switching.'® Under certain conditions, the FCC required unbundled access to: transport,
signaling networks, and call-related databases.'’ In addition, the FCC redefined the dedicated
transport network element as those “transmission facilities that connect incumbent LEC switches
or wire centers.”'® The FCC found that facilities outside of the ILEC’s local network should not
be considered part of the dedicated transport network element subject to unbundling'®
Accordingly, the FCC observed that “[o]ur determination here effectively eliminates ‘entrance
facilities’ as UNEs . . . .”* The FCC also noted that section 271(c)(2)(B) established an
independent obligation for ILECs to provide access to loops, switching, transport, and signaling,

regardless of any unbundling analysis under section 251.2' The D.C. Circuit vacated and/or

remanded portions of the Triennial Review Order in USTA I1.**
4. Interim UNE Order

The FCC’s Interim UNE Order™ required ILECs, on an interim basis, to continue
providing unbundled access to switching, enterprise-market loops, and dedicated transport under
the same rates, terms, and conditions that applied under existing ICAs as of June 15, 2004.** The
FCC recognized that “by freezing in place carriers’ obligations as they stood on June 15, 2004,

125

we are in many ways preserving contract terms that predate the vacated rules. These rates,

5 Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers,
Implementation of the Local Competitive Provisions of the Telecommunications Act of 1996, and Deployment of
Wireline Services Offering Advanced Telecommunications Capability, CC Docket Nos. 01-388, 96-98, 98-147,
Order, FCC 03-36 at para. 7 (Aug. 21, 2003) (Triennial Review Order or TRO).

' Triennial Review Order at para. 7.

'" Triennial Review Order at para. 7.

'8 Triennial Review Order at para. 7.

' Triennial Review Order at para. 366.

0 Triennial Review Order at para. 366 n.1116.

! Triennial Review Order at para. 7.

2 United States Telecom Ass'n v. FCC, 359 F.3d 554 (D.C. Cir. 2004).

3 Unbundled Access to Network Elements, WC Docket No. 04-313, Order and Notice of Proposed
Rulemaking, FCC 04-179 (Aug. 20, 2004) (Interim UNE Order).

™ Interim UNE Order at para. 29.
* Interim UNE Order at para. 23.
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terms, and conditions were to apply until the effective date of the FCC’s final unbundling rules
on March 13, 2005 (six months after Federal Register publication of the Interim UNE Order),
except to the extent superseded by: (1) negotiated agreements, (2) an intervening FCC order, or
(3) a state commission order raising the rates for UNEs.”® After the initial six months, in the
absence of the FCC subjecting particular UNEs to unbundling, those elements were still to be
made available to serve existing customers for a subsequent six-month period, but at higher

ratcs.n

5. Triennial Review Remand Order

On February 4, 2005, the FCC issued the Triennial Review Remand Order in response to
the remand of the Triennial Review Order from the D.C. Circuit Court of Appeals.”® The
Triennial Review Remand Order addressed the unbundling of network elements, including
dedicated interoffice transport, high-capacity loops, and mass-market local circuit switching. In
the Matter of Unbundled Access to Network Elements, Review of Section 251 Unbundling
Obligations of Incumbent Local Exchange Carriers, WC Docket No. 04-313: CC Docket No. 01-
338, Order on Remand, 20 FCC Record 2533 (February 4, 2005). The Triennial Review Remand
Order also addressed the conversion of special access circuits to UNEs and the implementation

of the unbundling determinations.

6. LNP Clarification Order

On April 13, 2004, the FCC issued the LNP Clarification Order that granted a
waiver to the rule that limits the time over which a carrier may recover its carrier-specific costs

of implementing local number portability (LNP).”?

% Interim UNE Order at para. 23.
*" Interim UNE Order at para. 23.
* United States Telecom Association v. FCC, 290 F3d 415 (D.C. Cir. 2002)(USTA ).

** In the Matter of Tel. Number Portability, BellSouth Corp. Petition for Declaratory ruling and/or Waiver,
Order, CC Docket No. 95-116, FCC 04-91, 19 FCC Red 6800 (Rel. Apr 13, 2004) (“LNP Clarification Order™).
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Relevant Court Decisions

1. USTAI

In USTA I the D.C. Circuit considered the Line Sharing Order’’ and the Local
Competition Order and remanded both to the FCC for further review. The D.C. Circuit
disagreed with the FCC’s impairment standard for determination of UNEs under the Local
Competition Order, holding that the FCC did not differentiate between cost disparities between
new entrants and incumbents.’’ The D.C. Circuit also objected to broad unbundling standards in
markets that did not track relevant market characteristics and capture significant variation
between markets.””> The D.C. Circuit also reversed the FCC’s unbundling of the high-frequency
portion of the loop under the Line Sharing Order, finding that the FCC had failed to adequately

consider intermodal competition from cable providers.”

2. USTAIl

In USTA 11.** the follow-up case to USTA I, the D.C. Circuit addressed the Triennial
Review Order and remanded a majority of that order to the FCC for further consideration. In
large part, the D.C. Circuit found that the FCC lacked authority to subdelegate to the states the
nationwide impairment determination. Thus, among other findings, the D.C. Circuit vacated the
FCC’s decision to order unbundling of mass-market switches and its impairment findings with
respect to dedicated transport elements.”> The D.C. Circuit also remanded for further

. . " e 3
consideration the issue of whether entrance facilities are “network elements.”*®

% In the Matters of Deployment of Wireline Services Offering Advanced Telecommunications Capability
and Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No.
98-147, Third Report and Order, FCC 99-355 (Dec. 9, 1999).

3 USTA Iat 428.

2 USTA I at 423.

¥ USTA I at 429.

* United States Telecom Ass'nv. FCC, 359 F.3d 554 (D.C. Cir. 2004) (USTA ).
¥ USTA Il at 571, 574.

% USTA II at 586.
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IV. DISCUSSION OF MAJOR ISSUES

This proceeding addresses the issues in the Joint DPL admitted as Joint Exhibit 1. The
Arbitrators’ detailed decisions with respect to each of the DPL issues are attached to this Order,
and incorporated herein. The Arbitrators note that a number of the issues that the parties
submitted for arbitration in the instant docket had been addressed by the Commission in previous
arbitrations.’’ At the first prehearing conference in this docket, the parties were instructed by the
Arbitrators to revisit all outstanding issues submitted for arbitration since many of the issues had
already been arbitrated in other dockets. The parties were told that previous Commission
decisions do set precedent and would be applied in this instant docket unless the parties could
provide convincing evidence as to why the Commission’s previous decisions should not apply.
Below, the Arbitrators provide an expanded discussion of their decisions on the major issues

presented at hearing and in briefing.”®

Network Interface Device (NID)

The Arbitrators conclude that in the Local Competition Order, the FCC deemed NIDs to
be a UNE.” In that order, the FCC stated that the new entrant bears the costs of connecting its
NID to the ILEC’s NID and that the FCC does not require an ILEC to permit a new entrant to
connect its loops directly to the ILEC’s NID. The FCC also recognized the fact that the ILEC’s
competitors may benefit by directly connecting their loops to the ILEC’s NID, thereby avoiding
the cost of deploying NIDs. The FCC reiterated its position on connection to the ILEC’s NID in
the UNE Remand Order when it addressed the network elements that are to be unbundled. The
FCC stated that an ILEC must offer unbundled access to a NID on a nationwide basis. In this

Order, the FCC went on to define the NID “to include any means of interconnection to the

T DPL issues nos. 3, 4a, 8, 11, 14, 21, 22, 23, 29, and 31.

* The parties briefed, but did not provide testimony or argument at the hearing, on the following legal
issues: Joint DPL Issue Nos. 5 regarding assignment, 10 regarding application of law, 12 regarding arbitration, 15
regarding indemnity, warranty disclaimer, and limitation of damages, and 27 regarding limitation of liability for
directory listings. Parties’ Joint Letter to the Arbitrators, October 3, 2008.

* Local Competition Order at Para. 392.
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customer premises wiring to the incumbent LECs distribution plant, such as a cross connect

device used for that purpose.”’

47 U.S.C. § 251(c)(3) requires ILECs to provide nondiscriminatory access to UNEs to
any requesting telecommunications carrier for the provision of telecommunications service.
However, 47 U.S.C. § 251()(1)(A) provides that “[s]ubsection (c) of this section shall not apply
to a rural telephone company until (i) such company has received a bona fide request for
interconnection, services, or network elements, and (ii) the State commission determines (under
subparagraph (B)) that such request is not unduly economically burdensome, is technically
feasible, and is consistent with section 254 (other than subsections (b)(7) and (¢)(1)(D) thereof).”
Section 251 (f)(1)(B) describes the process required for the State Commission to terminate a
carriers rural exemption waiver provided by § 251(f)(1)(A).

The Arbitrators have determined that Charter has not petitioned the Public Utility
Commission of Texas (Commission) to determine whether to terminate CenturyTel’s rural
exemption pursuant to 47 U.S.C. § 251(f)(1)(A). Until the Commission makes such a
determination, CenturyTel is not required to provide access to UNEs. Therefore, if CenturyTel
makes available its NID for Charter’s use, it does not have to be made available at Total Element
Long Run Incremental Cost (TELRIC), as otherwise required for UNEs provided pursuant to
§ 252(d)(1).

The Arbitrators find that the FCC’s definition of the term “NID” coupled with the FCC’s
classification of the NID as a UNE, provides that any type of access to CenturyTel’s NID by
Charter constitutes usage of that NID and dictates that CenturyTel be compensated for such
usage. Furthermore, the Arbitrators do not agree with Charter’s argument that it is exempt from
being assessed a charge for usage of CenturyTel’s NID because it utilizes the NID only
occasionally and when it does so, it uses only the customer side of the NID. The FCC does not
provide any exceptions to or limit its classification of the NID as a UNE for carriers that use only
the customer side of the NID or for carriers that use the ILEC’s NID only occasionally. The
Arbitrators further find that because the Commission has not terminated CenturyTel’s rural
exemption waiver pursuant to 47 U.S.C. § 251(f)(1)(B), then CenturyTel is not required to
provide access to its NIDs at TELRIC. The rate that is charged by CenturyTel to Charter for use

0 UNE Remand Order at Para 233.
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of the NID would be the same as if this were an item contained in a Commercial Agreement.
The Arbitrators expectation is that the price charged by CenturyTel for use of its NID would be

just, reasonable, and nondiscriminatory.

Liability Issues

The parties have been unable to resolve several interrelated liability issues regarding
indemnification, disclaimer of warranties, and damage caps. The Arbitrators find that the parties
have not presented a compelling reason to deviate from several basic approaches to these matters
taken in ICAs approved by the Commission in previous dockets. First, the Commission has
ruled that a party should not be indemnified for its own misconduct. In keeping with this
principle, the Arbitrators adopt language that does not indemnify a party from claims that arise
from the indemnified party’s negligence, gross negligence, or intentional or willful misconduct.
This language is similar to the indemnity language contained in the ICAs approved in Docket
Nos. 28821, 35402 and 32453.*' Second, the Commission has approved damage limitation
provisions in previous ICAs that cap damages at the amounts charged for the pertinent products
or services involved in the claim. These limits would not apply to willful or gross misconduct.*
The Arbitrators, therefore, adopt contract language that limits the parties to direct damages not to
exceed monthly charges and pertinent expenses, except for instances of gross negligence or
intentional or willful misconduct.

Charter excepted to the Proposed Arbitration Award adopting language capping actual
damages. Charter indicated that it would not be “good public policy” to artificially limit actual

' Arbitration of Non-Costing Issues for Successor Interconnection Agreements to the Texas 271
Agreement, Docket No. 28821 INTERCONNECTION AGREEMENT-TEXAS between Southwestern Bell
Telephone, L.P. d/b/a SBC TEXAS and CLEC, Section 7.3.1.1, p.15-16 (August 25, 2005); Petition of Comcast
Phone of Texas ,LLC for Arbitration of an Interconnection Agreement with United Telephone Company of Texas,
Inc. D/B/4/ Embarq and Central Telephone Company of Texas , Inc D/B/A Embarq Pursuant to Section 252 of the
Federal Communications Act of 1934, as Amended and Applicable State Laws, Docket No. 35402,
INTERCONNECTION AND COLLOCATION AGREEMENT FOR THE STATE OF TEXAS Comcast Phone of
Texas, LLC, and United Telephone Company of Texas, Inc. d/b/a Embarq Central Telephone Company of Texas,
Inc. d/b/a Embarq, Section 11.1, p.26 (October 21, 2008); Petition of United telephone Company of Texas, Inc.
D/B/A Sprint for Arbitration with Cedar Valley Communications, Inc. pursuant to Section 252(B)(1) 0f the Federal
Telecommunications Act of 1996, Docket No. 32453, INTERCONNECTION, COLLOCATION AND RESALE
AGREEMENT FOR THE STATE OF TEXAS Cedar Valley Communications, Inc. and United Telephone
Company of Texas, d/b/a Embarg, Section 11.1, p. 27 (July 17, 2006).

2 Id. Docket No. 28821, Section 7.2.1, p.15.
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damages. The Arbitrators note that Texas law allows for parties to adopt contractual provisions
that limit actual damages. “ Further, the inclusion of damage limitation provisions in tariffs has
been considered by the Commission to be reasonable and in the public interest. ““Thus Charter’s
own tariffs and customer agreements contain damage limitation provisions. * The Arbitrators,
therefore, believe that Charter’s exception is not warranted.

Finally, the Arbitrators find that both parties intend to disclaim all warranties except
those expressly provided for in the ICA; therefore, the particular excluded warranties listed in the
disclosure provision are superfluous. The Arbitrators therefore adopt ICA language that
excludes warranties other than those expressly agreed to by the parties in their ICA.

Charter excepted to the Proposed Arbitration Award regarding this matter. Charter
contends that the Arbitrator’s decision "eradicates the well-established principles of contract law
in Texas" and cites the Restatement (Second) of Torts, § 323 for the principle that there is a
common-law duty applicable to every contract to perform with reasonable care. Charter
contends that including warranties of “reasonable care”, “workmanlike effort", "results", “lack of
negligence", or "accuracy or completeness of responses” in the list of disclaimed warranties will
eliminate this common-law duty. The Arbitrators note, however, that the Parties have agreed to

disclaim all warranties and duties, except those that are established by statute or are specifically

preserved in the Agreement. To the extent that the duties of reasonable care cited by Charter

exist and are applicable in Texas, Charter has agreed to disclaim them. The Arbitrators,

therefore, do not believe that Charter’s exception is well-founded.

Y See e.g., Mireles v. Tejas Appraisal and Inspection Co. 2007 WL 1826074 (Tex. App—San Antonio,
2007); Head v. U.S. Inspect DFW, Inc., 159 S.W. 3d 731 (Tex. App—Ft. Worth, 2005); and Arthur’s Garage, Inc. v.
Racal-Chubb Security Systems, Inc, 997 S.W. 2d 803 ( Tex. App.—Dallas, 1999).

* Application of Central Power and Light Company for Approval of Tariff Amendment; Application of
Southwestern Bell Telephone Company for Approval of Tariff Amendment, Docket Nos. 3198 and 3234, 7 Tex.
P.U.C. Bull (1981) (Central Power). See generally, Southwestern Electric Power Company v. Grant, 73 S.W.2d 211
(Tex. 2002)( tariff limitation on liability for personal injury upheld).

¥ See e.g., Charter Internet Residential Customer Agreement, Section 6.2; Charter Commercial Terms of
Service, Sections 6, subsections (k),(l) and (m); Charter Fiberlink TX-CCO, LLC Interstate Access Services Tariff
No. 4, Section 4.4;and Charter Fiberlink TX-CCO, LLC Local and Intrastate Interexchange Services Tariff, Sections
3.1.2,3.1.3 and 5.4.
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Assignment

The Arbitrators adopt CenturyTel’s proposed language regarding assignments of the ICA.
Charter proposed limiting a party's ability to assign the ICA to its subsidiaries or affiliates to
instances when that party is selling all or substantially all of its assets. The Arbitrators do not
believe there is a good reason to limit assignments-of the ICA as proposed by Charter and note
that the ICAs approved in Docket No. 28821% do not provide such a limitation upon their
assignment.

Termination

Charter proposed language regarding termination of the ICA that would require a
Commission proceeding prior to termination. The Arbitrators believe that prior authorization for
termination is unwarranted because such an approach is inconsistent with the termination
provisions contained in the ICAs approved in Docket No. 28821. In particular, it is inconsistent
with the approved ICA from the Docket adopted by Charter for interconnection with SBC in
Texas.’” The Arbitrators are unaware of, and Charter has not cited, any ICA approved in Texas
that would require a Commission proceeding prior to termination as advocated by Charter. And
there have been no changes in the law; either State or federal, that the Arbitrators are aware of, or
that the parties cited, that would warrant a different approach to the termination issue. Further,
the Arbitrators note that there is ample opportunity for a party to contest a termination before it
occurs under current Commission rules and procedures and believe it is unnecessary to require
prior Commission approval in all instances.

The Arbitrators therefore adopt language proposed by CenturyTel, but modified to extend
the default cure period to 45 days. The Arbitrators’ language is consistent with that in the ICAs
approved in Docket No0.28821 e

* Docket No. 28821, supra, Section 5.1, p. 11.
¥ Id. Section 2.0, p. 7.
" Id. Section2.5,p. 7.
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Limitations Period

Charter proposed language for a two-year limitations period for billing disputes with a
limitations period that begins upon the occurrence that gives rise to the dispute. In contrast,
CenturyTel proposes a requirement that the billed party be required to provide written notice of
the dispute and, if informal resolution is not successful within 180 days, file a petition for formal
dispute resolution within one year of the written notice.

The Federal Communications Act provides for a general statutory limitations period of
two years for disputes between carriers. 47 U.S.C. § 415 (2008). Similarly the ICAs approved in
Docket No. 28821* contain simple two-year limitations periods. The Arbitrators therefore adopt

" Charter's proposal for a basic two-year statutory limitation period.
Tariffs

In its Exceptions to the Proposal for Award, Charter disagreed with the Arbitrators’
decision to accept language from the Docket No. 28821 Mega Arbitration, as appropriate for
defining the term “tariff” and “‘incorporating by reference” the terms and conditions of certain
tariffs into an interconnection agreement. Charter posits that the Arbitrators’ decision ignores
record evidence, adopts “overly broad language” that would result in very real consequences and

50

would likely lead to more disputes.” Charter cited to proceedings in other states and at the FCC

as a valid demonstration that Century Telephone would abuse “overly-broad” language to its
favor.’!

The Arbitrators are not aware of any post-interconnection dispute regarding tariffs and
their incorporation by reference that has been brought before this Commission that has
necessitated a review of the language adopted in the Docket No. 28821. As such, the Arbitrators
do not find the record evidence brought forth by Charter to be persuasive to support a change to

the existing language approved in previous arbitrations by this Commission. The Arbitrators

* Id. Section 11.1.1, p. 22.
% Charter Fiberlink TX-CCO, LLC Exceptions to the Proposal for Award at 18-19.
51

Id.
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find Charter’s argument unconvincing that its proposed language is “better” than the language

approved by the Commission in previous arbitrations.

Local Service Request (LSR) Service Order Charge

Charter contends that under the FCC’s rules, CenturyTel cannot assess any charges,
including service order charges, on Charter to process a LNP request. Charter cites 47 C.F.R. §
52.23, which states that carriers may recover their carrier-specific costs directly related to
providing long-term number portability by establishing in tariffs filed with the FCC, certain
charges over a five-year period.

CenturyTel asserts that the service order charges are not a carrier-specific cost that is
directly related to providing long-term number portability but is rather an administrative cost that
should be assessed to the “cost-causer.” CenturyTel cites the FCC’s LNP Clarification Order. In
that Order, the FCC states that standard fees assessed by BellSouth are administrative fees not
subject to the number portability recovery mechanism. CenturyTel also cites Docket No. 31577
in which this Commission approved LSR charges for number portability service orders.

The Arbitrators agree with CenturyTel’s argument presented in its exceptions that the
service order charges are not a carrer-specific cost that is directly related to providing long-term
number portability but is rather an administrative cost that should be assessed to the “cost-
causer.” Furthermore, the Arbitrators agree with the Commission’s previous decision in Docket
No. 31577, that each party is entitled to impose a “just and reasonable” charge to the other party
for porting a customer to that party so long as that charge is based on the actual, forward-looking
cost of performing the function and is nondiscriminatory. The Commission also upheld the

Arbitrators decision in that docket that states the “cost-causer” should bear the costs of LSRs.”?

% Petition of Sprint Communications Company, L.P. for Compulsory Arbitration Under the FTA to
Establish Terms and Conditions for Interconnection Terms with Consolidated Communications of Fort Bend
Company and Consolidated Communications Company of Texas, Docket No. 31577, Arbitration Award, (December
19, 2006).
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V. CONCLUSION

The Arbitrators conclude that the decisions outlined in the Award and the Award matrix,

as well as the conditions imposed on the parties by these decisions, meet the requirements of

FTA §§ 251 and 252 and any applicable regulations prescribed by the FCC pursuant to

FTA§§ 251 and 252.

nd
SIGNED AT AUSTIN, TEXAS the 7.2 day of *}uL.‘ 2009.

Staff Arbitration Team Member:
John Costello

PUBLIC UTILITY COMMISSION OF TEXAS
1

/Z/E,'\-L (C /‘Z——r--——-/ﬂ
MICKLONG ¢ ]
ARBITRATOR

LIZ KAYSER Q
ARBITRATOR
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