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STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY

Formal Opinion 07-446 May 5, 2007
uUndisclosed Legal Assistance to Pro Se Litigants

A lawyer may provide legal assistance to litigants appearing before tribunals
“pro se”” and help them prepare written submissions without disclosing or
ensuring the disclosure of the nature or extent of such assistance.*

Litigants appearing before a tribunal “pro se” (representing themselves,
without counsel) sometimes engage lawyers to assist them in drafting or
reviewing documents to be submitted in the proceeding. This is a form of
“unbundling” of legal services, whereby a lawyer performs only specific, lim-
ited tasks instead of handling all aspects of a matter.? We discuss in this opin-
ion whether the Model Rules of Professional Conduct at any point require a
lawyer so engaged to disclose, or ensure the disclosure of, the fact or extent
of such assistance to the tribunal or to adverse parties.

State and local ethics committees have reached divergent conclusions on
this topic. Some have opined that no disclosure is required.® Others, in con-
trast, have expressed the view that the identity of the lawyer providing assis-

1. This opinion is based on the Model Rules of Professional Conduct as amended
by the ABA House of Delegates through February 2007. The laws, court rules, regula-
tions, rules of professional conduct and opinions promulgated in individual jurisdic-
tions are controlling.

2. Lawyers generally are permitted to limit the scope of their representation of a
client pursuant to Rule 1.2(c).

3. Arizona Eth. Op. 06-03 (July 2006) (Limited Scope Representation;
Confidentiality; Coaching; Ghost Writing); Illinois State Bar Ass’n Op. 849 (Dec, 9,
1983) (Limiting Scope of Representation); Maine State Bar Eth. Op. 89 (Aug. 31, 1988);
Virginia Legal Eth. Op. 1761 (Jan. 6, 2002) (Providing Forms to Pro Se Litigants);
Virginia Legal Eth. Op. 1592 (Sept. 14, 1994) (Conflict of Interest; Multiple
Representation; Contact with Adverse Party; Representation of Insurance Carrier
Against Pro Se Uninsured Motorist; Attorney-Client Relationship); Los Angeles County
Bar Ass’n Eth. Op. 502 (Nov. 4, 1999) (Lawyers’ Duties When Preparing Pleadings or
Negotiating Settlement for In Pro Per Litigant); Los Angeles County Bar Ass’n Eth. Op.
483 (Mar. 20, 1995) (Limited Representation of In Pro Per Litigants). But see Alaska
Eth. Op. 93-1 (March 19, 1993) (Preparation of a Client’s Legal Pleadings in a Civil
Action Without Filing an Entry of Appearance) (lawyer’s assistance must be disclosed
unless lawyer merely helped client fill out forms designed for pro se litigants); Virginia
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tance must be disclosed on the theory that failure to do so would both be mis-
leading to the court and adversary counsel, and would allow the lawyer to
evade responsibility for frivolous litigation under applicable court rules.*
Interpreting the Model Code of Professional Responsibility, predecessor to
the Model Rules, this Committee took a middle ground, stating that disclo-
sure of at least the fact of legal assistance must be made to avoid misleading
the court and other parties, but that the lawyer providing the assistance need
not be identified.®

Whether the lawyer must see to it that the client makes some disclosure to
the tribunal (or makes some disclosure independently)® depends on whether
the fact of assistance is material to the matter, that is, whether the failure to
disclose that fact would constitute fraudulent or otherwise dishonest conduct
on the part of the client, thereby involving the lawyer in conduct violative of
Rules 1.2(d), 3.3(b), 4.1(b), or 8.4(c). In our opinion, the fact that a litigant
submitting papers to a tribunal on a pro se basis has received legal assistance
behind the scenes is not material to the merits of the litigation. Litigants ordi-
narily have the right to proceed without representation and may do so without
revealing that they have received legal assistance in the absence of a law or

rule requiring disclosure. Some ethics committees’ have raised the concern

Legal Eth. Op. 1127 (Nov, 21, 1988) (Attorney-client Relationship-Pro Se Litigant:
Rendering Legal Advice) (failure to disclose that lawyer provided active or substantial
assistance, including the drafting of pleadings, may be misrepresentation).

4. Colorado Bar Ass’n Eth. Op. 101 (Jan. 17, 1998) (Unbundled Legal Services)
(Addendum added Dec. 16, 2006, noting that Colorado Rules of Professional Conduct
amended to state that a lawyer providing limited representation to pro se party involved in
court proceeding must provide lawyer’s name, address, telephone number and registration
number in pleadings); Connecticut Inf. Eth. Op 98-5 (Jan. 30, 1998) (Duties to the Court
Owed by a Lawyer Assisting a Pro Se Litigant); Delaware State Bar Ass’n Committee on
Prof’l Eth. Op. 1994-2 (May 6, 1994); Kentucky Bar Ass’n Eth. Op. E-343 (Jan. 1991);
New York State Bar Ass’n Committee on Prof’l Eth. Op. 613 (Sept. 24, 1990).

5. ABA Inf. Op. 1414 (June 6, 1978) (Conduct of Lawyer Who Assists Litigant
Appearing Pro Se), in FORMAL AND INFORMAL ETHICS OPINIONS: FORMAL OPINIONS
316-348, INFORMAL OPINIONS 1285-1495, at 1414 (ABA 1986). See also Florida Bar
Ass’n Eth. Op.79-7 (Reconsideration) (Feb. 15, 2000); lowa Supreme Court Bd. of
Prof’l Eth. & Conduct Op. 96-31 (June 5, 1997) (Ghost Writing Pleadings);
Massachusetts Bar Ass’n Eth. Op. 98-1 (May 29, 1998); New Hampshire Bar
Association (May 12, 1999) (Unbundled Services: Assisting the Pro Se Litigant); Utah
74 (1981); Association of the Bar of the City of New York, Committee on Prof’l &
Jud. Eth. Formal Op. 1987-2 (Mar. 23, 1987).

6. We assume a jurisdiction where no law or tribunal rule requires disclosure of
such participation, prohibits litigants from employing lawyers (e.g., pro se courts), or
otherwise regulates such undisclosed advice or drafting. If there is such a regulation,
the boundaries of the lawyer’s obligation are beyond the scope of this opinion.

7. See, e.g., Association of the Bar of the City of New York, Committee on Prof’l
& Jud. Eth. Formal Op. 1987-2, supra note 5.



3 Committee on Ethics and Professional Responsibility 07-446

that pro se litigants “are the beneficiaries of special treatment,” and that their
pleadings are held to “less stringent standards than formal pleadings drafted
by lawyers.”® We do not share that concern, and believe that permitting a liti-
gant to file papers that have been prepared with the assistance of counsel
without disclosing the nature and extent of such assistance will not secure
unwarranted “special treatment” for that litigant or otherwise unfairly preju-
dice other parties to the proceeding. Indeed, many authorities studying ghost-
writing in this context have concluded that if the undisclosed lawyer has pro-
vided effective assistance, the fact that a lawyer was involved will be evident
to the tribunal. If the assistance has been ineffective, the pro se litigant will
not have secured an unfair advantage. As stated by one commentator:

Practically speaking ... ghostwriting is obvious from the face of the

legal papers, a fact that prompts objections to ghostwriting in the first

place.... Thus, where the court sees the higher quality of the pleadings,
there is no reason to apply any liberality in construction because liberal-
ity is, by definition, only necessary where pleadings are obscure. If the
pleading can be clearly understood, but an essential fact or element is
missing, neither an attorney-drafted nor a pro se-drafted complaint
should survive the motion. A court that refuses to dismiss or enter sum-
mary judgment against a non-ghostwritten pro se pleading that lacks
essential facts or elements commits reversible error in the same manner

as if it refuses to deny such dispositive motions against an attorney-

drafted complaint.®

Because there is no reasonable concern that a litigant appearing pro se will
receive an unfair benefit from a tribunal as a result of behind-the-scenes legal
assistance, the nature or extent of such assistance is immaterial and need not
be disclosed.

Similarly, we do not believe that nondisclosure of the fact of legal assis-
tance is dishonest so as to be prohibited by Rule 8.4(c). Whether it is dishon-
est for the lawyer to provide undisclosed assistance to a pro se litigant turns
on whether the court would be misled by failure to disclose such assistance.
The lawyer is making no statement at all to the forum regarding the nature or

8. Haines v. Kerner, 404 U.S. 519, 520 (1972). Compare ABA Model Code of
Judicial Conduct, Rule 2.2, Comment [4] (adopted February 2007) (“It is not a violation
of this Rule [requiring impartiality and fairness] for a judge to make reasonable accom-
modations to ensure pro se litigants the opportunity to have their matters fairly heard.”)

9. Jona Goldschmidt, In Defense of Ghostwriting, 29 ForbHAM URrs. L.J. 1145,
1157-58 (2002). See also Rebecca A. Albrecht, John M. Greacen, Bonnie Rose
Hough, & Richard Zorza, Judicial Techniques for Cases Involving Self-Represented
Litigants, 42 THE JubpGES’ JOURNAL 16 (Winter 2003), also available at
http://www.zorza.net/Judical Tech.JJWi03.pdf; American Judicature Society, Revised
Pro Se Policy Recommendations (March 2002), available at
http://www.ajs.org/prose/pdfs/Policy%20Recom.pdf.
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scope of the representation, and indeed, may be obliged under Rules 1.2* and
1.6" not to reveal the fact of the representation. Absent an affirmative state-
ment by the client, that can be attributed to the lawyer, that the documents
were prepared without legal assistance, the lawyer has not been dishonest
within the meaning of Rule 8.4(c). For the same reason, we reject the con-
tention that a lawyer who does not appear in the action circumvents court
rules requiring the assumption of responsibility for their pleadings.** Such
rules apply only if a lawyer signs the pleading and thereby makes an affirma-
tive statement to the tribunal concerning the matter. Where a pro se litigant is
assisted, no such duty is assumed.

We conclude that there is no prohibition in the Model Rules of
Professional Conduct against undisclosed assistance to pro se litigants, as
long as the lawyer does not do so in a manner that violates rules that other-
wise would apply to the lawyer’s conduct. Accordingly, ABA Informal
Opinion 1414 is superseded.

10. Rule 1.2(a) and (c) provide: “(a) Subject to paragraphs (c) and (d), a lawyer
shall abide by a client’s decisions concerning the objectives of representation and, as
required by Rule 1.4, shall consult with the client as to the means by which they are to
be pursued. A lawyer may take such action on behalf of the client as is impliedly
authorized to carry out the representation. A lawyer shall abide by a client’s decision
whether to settle a matter. In a criminal case, the lawyer shall abide by the client’s
decision, after consultation with the lawyer, as to a plea to be entered, whether to
waive jury trial and whether the client will testify.... (c) A lawyer may limit the scope
of the representation if the limitation is reasonable under the circumstances and the
client gives informed consent.”

11 Rule 1.6(a) provides: “(a) A lawyer shall not reveal information relating to the
representation of a client unless the client give informed consent, the disclosure is
impliedly authorized in order to carry out the representation or the disclosure is per-
mitted by paragraph (b).”

12 See, e.g., FED. R. Civ. P. RULE 11.
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