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be that agreements must comply with the requirements of 47 U.S.C. §§ 251 and 252. Further, 

the Panel notes that CenturyTel is an incwnbent local exchange carrier per 47 U.S.C .. § 25l(h) 

and any entity that may purchase its operating area would become a successor or assign to 

CenturyTel. Additionally, a sale or an acquisition in Wisconsin does not require Commission 

approval under Wis. Stat. §196.805. The Commission is given supervisory jurisdiction as 

necessary to enforce Wis. Stat. §§ 196.204 and 196.219. This narrow authority may not address 

all the terms that may arise in association with a sale or an acquisition of an operating area or 

portion thereof, so the primary authority would be compliance with 47 U.S.C . §§ 251 and 252·. 

As the parties have chosen to submit a contract dispute to the Commission for adjudication, the 

parties have necessarily chosen to use Wis. Stat§ 199.199 to resolve their disagreement. 

Accordingly, the Panel also considers the factors listed in Wis. Stat. § 196.03(6), in particular, 

(a) promotion and preservation of competition consistent with Wis. Stat. ch. 133 and Wis. Stat 

§ 196.219; (b) promotion of customer choice; and (f) promotion of efficiency arid productivity; 

with the other factors not being relevant to the issue at hand. 

Testimony was provided concerning a similar transfer that has previously taken place in 

Wisconsin. CenturyTel purchased properties from Verizon in 2002. In that instance CenturyTel 

temporarily perfonned under the existing interconnection agreement, but to the extent possible 

given the differences between CenturyTel and Verizon. Such performance was limited to one 

year and gave CenturyTel and any affected CLECs time.to negotiate replacement interconnection 

17 The Parties agreed that IssueS would be "briefing only." Letter from Parties to Dennis Klaila, Arbitrator, No. 05-
MA-148 (Wis. PSC Nov. 7, 2008) (PSC REF#: 103924). 

36 



Dockets 5-MA-148, 5-MA-149 

agreements.18 However, in light of the Commission's lack of authority over approval of sales or 

exchanges, this was an approval of tenns that the companies had agreed upon. 

The technical issues that have been raised are that an acquiring provider may not have the 

same functionalities, processes, or procedures that Century Tel has at the time of a sale.19 

CenturyTel is concerned that potential purchasers may not be capable ofunconditionaJly 

stepping into the terms of an agreement negotiated by CenturyT el. 

For issue 4(b), the Panel agrees with CenturyTel that any concerns regarding 

interconnection with the new non-affiliated purchasing company would be addressed by 47 

C.F .R 51.517( d) which requires an immediate interim transport and termination arrangement 

pending negotiation or arbitration of a new agreement. The Panel detennines that Charter's 

proposed language, which would require the non-affiliated purchasing party to assume the 

existing interconnection agreement, could UIUlecessarily impede market entry by exchange 

purchasing competitors. The non-affiliated purchasing entity may have its own systems to be 

integrated with Charter's systems. Forcing a buyer into the terms ofCenturyTel' s 

interconnection agreement could inhibit market entry by exchange-buying competitors. This 

would not promote and preserve of competition. The Commission could oversee any new 

interconnection agreement according to the requirements of 47 U.S.C. §§ 251 and 252. · 

However, the Commission would not want to mislead any entity regarding the powers of the 

Commission. The Panel will not include CenturyTel's proposed sentence "The Parties agree to 

abide by any applicable Commission Order regarding such sale or transfer" in light of the 

Commission's limited authority under Wis. Stat.§ 196.805. 

18 TR 1220 
19 TRII55 
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On issue 5, Charter and CenturyTel seem to be arguing about different tenns. Charter 

emphasizes the language regarding consent, while CenturyTel expresses concern about the 

Charter's added language regarding a sale. In relation to assumption of an interconnection 

agreement, the Panel believes CenturyTel's proposal for affiliates in Issue 5 provides reasonable 

protection to Charter, and provides CenturyTel a reasonable ability to organize its business. The 

Panel determines Charter's addition oflanguage regarding a sale only adds confusion regarding 

section 5's applicability to affiliates or to non-affiliates and would complicate the Commission's 

enforcement of that section. The Panel determines that CenturyTel' s language is preferable for 

efficiency purposes. 

Issues 4(b) and 5 Award 

That Panel awards CenturyTel's proposed language for Article Ill, section 2.7, and 

section 5 except that the sentence, .. The Parties agree to abide by any applicable Commission 

Order regarding such sale or transfer" in section 2. 7 is omitted. 

Issue 6: Resolved. 

Issue 7: Should Charter be required to "represent and warrant" to CenturyTel, or simply 
provide proof of certification, that it is a certified local provider of Telephone Exchange 
Service in the State? 

CenturyTel seeks to add the requirement that Charter should '"represent and warrant" that 

it is a certified local provider of telephone exchange service. 

Positions of the Parties 

(a) Charter 

Charter objects to CenturyTel's proposed language. Charter believes that language is 

unreasonable in that it would require that Charter to guarantee at all times as to its certification 
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status. Charter points out it may not always assert full control over such status. Charter further 

points out that it has agreed to provide proof of certification upon request. Further, a potential 

breach also may have nothing to do with Charter's ability to perform under the inten:onnection 

agreement. 

(b) CenturyTel 

CenturyTel believes Charter should be required to represent and warrant that it is a 

certified local provider of telephone exchange service throughout the entire term of the 

interconnection agreement. CenturyTel points out that performance of 47 U.S.C. §§ 251 and 252 

obligations is predicated on Charter's certification status as a certified local provider of 

telephone exchange service. CenturyTel seeks language so that CenturyTel will not be required 

to perform under the inten:onnection agreement if Charter loses or fails to maintain its 

certification status. CenturyTel points out other interconnection agreements with Charter in 

Wisconsin contain such terms. 

Proposed Contract Language 

CenturyTel proposed certain language additions for Art. III. Section 8.4. 

39 



Dockets 5-MA-148, 5-MA-149 

8. AUTHORIZATION AND AUTHORITY 

8.1 Each person whose signature appears on this Agreement represents and warrants 
that he or she bas authority to bind the Party on whose behalf he or she has 
executed this Agreement Each Party represents he or she bas had the 
opportunity 10 consult with legal counsel of his. her or its choosing, and **CLEC 
has not relied on CenturyTcl's counsel or on representations by CentuiyTel's 
personnel not specifically contained in this Agreement, in entering into this 
Agreement 

8.2 CentuiyTel represents and warrants that it is a corporation duly organized, 
validly existing and in good standing lDlder the laws of the State of Wisconsin 
and has full power and authority to execute and deliver this Agreement and to 
perfonn its obligations under this Agreement. 

8.3 .. CLEC represents and warrants that it is a Limited Liability Company (LLC) 
duly organized, validly existing and in good standing under the laws of the State 
of Delaware, and bas full power and authority to execute and deliver this 
Agreement and to perform its obligations under this Agreement 

8.4 .. CLEC Certification. Notwithstanding any other provision of this Agreement, 
CcntuiyTel shall have no obligation 10 perform under this Agreement until such 
time as .. CLEC bas obtained such FCC and Commission authorization(s) as 
may be required by Applicable Law for conducting business in the State as 
.. CLEC. ••CLEC must represent apd warrant to CenturyTel that it is a certified 
locaJ proyidq of Telephone Exchange Service in the State. ..CLEC will provide 
a copy of its Certificate of Operating Authority or other evidence of its status to 
CentwyTel upon request. .. CLEC shall not place any orders under this 
Agreement until it has obtained such authorization. 

Discussion 

CenturyTel filed both initial and rebuttal testimony on this issue, whereas Charter only 

filed rebuttal testimony. Both parties agree that Century Tel does not have an obligation to 

perform under 47 U.S.C. §§ 251 and 252, on which this interconnection agreement rests, if 

Charter is not certified as a local provider of telephone exchange service. The terms in dispute 

address the implementation of this restriction. 

In testimony, CenturyTel's witness explained that Charter is a cable competitive local 

exchange carrier (CLEC) that offers voice service over the same broadband connection that it 

uses to provide internet service. CenturyTel's witness further testified that circumstances have 
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occurred where a cable CLEC has obtained status as a certified local provider of telephone 

exchange service and later decided to change its status to that of a Voice over Internet Protocol 

(VoiP) provider and not a telecommunications carrier. CenturyTel witness explained that such 

status also affects the Commission's jurisdiction over Charter, and that the lack of clarity 

regarding Charter's status could play havoc with the handling of complaints or the dispute 

resolution process?° Charter did not rebut any of these points?1 

The Panel evaluated Charter's arguments. The Panel detennines that regardless of the 

fact that a potential breach may have nothing to do with Charter's ability to perform under the 

interconnection agreement, it does affect Charter's right to obtain the services provided under the 

agreement. In evaluating whether the proposed language is reasonable, the Panel also looks to 

the fact that Charter's has agreed to the "represent and warrant" language in sections 8.1, 8.2, 

and 8.3 of the interconnection agreement. The Panel sees no reason why those ~erms would be 

reasonable in that context and not reasonable in the context of section 8.4. 

The Panel determines that Charter's ongoing status as a local provider of telephone 

exchange service is a material consideration in the interconnection agreement. It is reasonable 

that the terms of the interc01mection should include a provision whereby failure to maintain such 

status would be a material breach of a term of the interconnection agreement. Such a material 

breach could then trigger the provisions of section 2.6 of Article III, regarding suspension or 

termination of the agreement upon a default. The Panel has included a dispute resolution process 

in Section 2.6, which will restrict any self-help actions on the part of Century Tel. The Panel 

determines that CenturyTel's proposal is reasonable. 

20 Tr. ll57-ll58. 
21 Tr. 68-70. 
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Issue 7 Award 

The Panel awards CenturyTel's proposed language for Article Til, section 8.4. 

Issue 8: Addressed in Issue 4. 

Issue 9: Resolved. 

Issue 10: When should certain changes in law be given retroactive effect? 

This issue concerns whether changes in law should be reflected retroactively when an 

interconnection agreement is amended to reflect a change in law. 

Positions or"the Parties 

(a) Charter 

Charter believes that "any retroactive effect, or true-up of rates should occur upon 

express direction by the authority whose actions precipitated the change of law event." To the 

extent decision-making bodies "do not direct the Parties to give retroactive effect to the decision, 

the Parties should do so only where mutually agreed upon." In the statement of position on the 

DPL, Charter identifies what it believes to be a one-sided bias in CenturyTel's proposal, as 

removal of services would be given retroactive effect, but the addition of new services would not 

be available until an amendment has been executed by both parties. Charter believes changes in 

law requiring an addition of new services would likely be to its benefit, where removal of 

services would likely be to its detriment, as the Total Element Long-Run Incremental Cost 

(TELRIC) pricing requirement is typically the obligation that is removed. 

(b) CenturyTel 

CenturyTel proposes "a change in law should be given retroactive effect in the following 

situations: ( 1) when required by the applicable authority; (2) if the authority is silent, effective 
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back to the time when either of the Parties requests the other to incorporate the change into an 

Agreement; and (3) with regard to new services, effective on the date the amendment 

incorporating such new service is approved by the Commission." Century Tel states that the 

settled issue 27 concerning porting intervals was a change in law that was beneficial to Charter. 

CenturyTel believes this example demonstrates that CenturyTel's language applies even 

handedly to both parties. Further CenturyTel believes its proposal "would mitigate against one 

Party unnecessarily delaying the amendment process simply to avoid the effect of change in 

law." CenturyTel believes that under its proposal "no matter how long it takes to negotiate an 

appropriate amendment to reflect a change in law, the effective date of the amended terms would 

not be subject to manipulation if both Parties understand that the amended tenns would be 

applied retroactively to the date on which a Party requested the amendment." 

Proposed Contract Language 

Charter and CenturyTel each propose certain language additions to Art. Ill, section 12.3. 
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12. CHANGES IN LAW 

The terms and conditions of this Agreement shall be subject to any and all changes in 
Applicable Law, including but not limited to changes to rules and regulations that 
subsequently may be prescribed by any federal, state or local governmental authority 
having competent jurisdiction. 

12.1 Change in I.aw. Notwithstanding anything in this Agreement to the contrary, if, 
as a result of any legislative, judicial, regulatory or other governmental decision, 
order, determination or action, or any change in Applicable Law subsequent to 
the Effective Date, (i) any material provision of this Agreement is materially 
affected, changed or altered, (ii) CenturyTel is no longer required to provide a 
service, facility, payment or benefit otherwise required tO be provided by this 
Agreement, or (iii) CenturyTel is required to provide a service, facility, payment 
or benefit not already provided to .. CLEC muier the terms of this Agreement, 
then the Parties shall amend this Agreement pursuant to Section 4 and this 
Section 12 to reflect such change in Applicable Law, or as the Parties otherwise 
agree. The Parties sball initiate negotiations to remove or modify such terms 
upon the written request of either Party. The Parties agree to negotiate such 
added, removed or modified terms and conditions within the timeframe 
established by, and pursuant to, 47 U.S.C. § 252. If the Parties cannot agree upon 
the addition, removal or modification of terms to amend the Aweement, either 
Party may arbitrate the disputed issues before the Commission pursuant to 47 
u.s.c. § 252. 

12.2 Additigp of New Services. If a change in Applicable Law requires CenturyTcl to 
offer a new service, facility, payment or benefit under this Agreement, ••cLEC 
may submit to CcnturyTel a written request to amend this Agreement to add 
terms and conditions for the provision of the new service, facility, payment or 
benefit in accordance with Section 12.1. The terms and cooditions for the new 
service, facility, payment or benefit arrived at through such negotiations shall 
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become effective upon execution by both Parties, Wlless the Commission requires 
that such tenns and conditions become effective upon Commission approval, in 
which case such amended terms and conditions shall become effective upon 
Commission approval. Regardless of when sucll amended terms become 
effective, .. CLEC may begin ordering the new service, facility, payment or 
benefit pursuant to the tenns of the amended Agreement as soon as the amended 
Agreement or amendment, whichever the case may be, has been executed by both 
Parties. 

12.3 Retroactive Application of Change in Law. Except as set forth jn Section 12.2 
with respect to tf1e addition of new seryica jf If the Parties amend the terms and 
conditions of this Agreement to add, remove, or modify terms of the Agreement 
following a change in Applicable Law, and punuant to this Section 12, such 
amended terms and conditions shall apply retroactively to the effective date for 
the change specified by Applicable Law, if so ordered by the FCC, court of 
competent jurisdiction, or the Commission ("Relevant Authority,). If the Releyaot 
Aytbority dges not specjfv a datp cgtain for w&en such chBJJss in Applicable Law sha)l 
!ake effect. such amppdetl term' apd C9Dditions sba11 apply retrpactiyely tg !he dam on 
wbich the Party tbat figS wbmitted a written requpt tg amewl the Amemsnt pUJ'§Il8))t tp 
Sectjop 12.1 sfelivemi !iiJCh notice to the othq Party. Further, to the extent a true-up 
of any billing or payment for existing services and/or facilities is required by 
the ebange in Apptieable Law, the Parties shall include in the change in law 
amendment appropriate true-up terms and conditions fqr the bmjng or RAvmeot fqr 
existing seryjces Mdfot facmties affecteci by tbe change jn APP!icable Law. jf any, if so 
ordered by the Relevant Authority. 

Discussion 

There is no testimony on this issue. Per 47 U.S.C. § 252 (c)(3) state commissions are 

authorized to "provide a schedule for implementation of the terms and conditions by the parties 

to the agreement" when making arbitration awards. However, that section does not provide any 
guidance as to the factors to consider in setting such an implementation schedule. In the 

Triennial Review Remand Order,22 a landmark decision involving a change in law concerning 

22 Report and Order and Order on Remand and Further Notice and Proposed Rulemaking, In the Matter of: Review 
of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338; 
Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC·Docket No. 96-98; 
Deployment ofWireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147, Rei. 
Aug. 21,2003, FCC 03-36, para. 701, Triennial Review Remand Order (TRRO) 
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carrier's obligations under§ 251, the FCC provided the following analysis when considering 

factors relevant to this issue. 

Thus, to the extent our decision in this Order changes carriers' obligations under 
section 251, we decline the request of several [Bell Operating Companies] that we 
override the section 252 process and unilaterally change all interconnection 
agreements to avoid any delay associated with renegotiation of contract 
provisions. Pennitting voluntary negotiations for binding interconnection 
agreements is the very essence of section 251 and section 252. We do not believe 
the lag involved in negotiating and implementing new contract language warrants 
the extraordinary step of the Commission interfering with the contract process .... 

CenturyTel has not provided any legal support as to why the standard§ 252 process 

should be overridden. Charter's proposal effectively applies the standard§ 252 process. Any 

deliberative body considering a change of law would also consider an appropriate 

implementation method. To the extent a deliberative body is silent, it would also be known that 

the standard § 252 process would apply absent specific directions. The standard § 252 process 

includes specific time frames. The Panel agrees with the FCC analysis that interfering with this 

process would be an extraordinary step. 

Both parties ask the Panel to consider biased effects, or fears of delay. These 

considerations seemingly reflect a shared belief that changes in law will be favorable to 

incumbents in removing obligations and unfavorable to competitive local exchange carriers 

because they will be unlikely to add to ILEC obligations. While CenturyTel does point out one 

recent change was favorable to competitive local exchange carriers, its proposal would have the 

effect of removing services more quickly than it would add new services. The Panel determines 

that without any record, it would be inappropriate to consider a differential benefit expected to 

result from changes in law in general. As the Panel finds no reason to override the standard 

§ 252 process, the Panel determines Charter's proposal is preferable. 

46 



Dockets 5-MA-148, 5-MA-149 

Issue 10 Award 

The Panel awards Charter's proposed language for Art. III, section 12.3. 

Issue 11: Charter version: Should CenturyTel be allowed to incorporate its Service Guide 
as a means of imposing certain process requirements upon Charter, even though Charter 
has no role in developing the process and procedural terms in the Service Guide? 

CenturyTel version: Should certain business and operational processes and procedures set 
forth in CenturyTel's "Service Guide" be incorporated by reference into the Agreement? 

Should the CenturyTel Service Guide be incorporated for: 
(1) Establishing bill dispute processes? 
(2) Providing escalation lists? 
(3) Ordering processes and provisioning intervals? 
( 4) Reporting and resolving circuit troubles or repairs? 
(S) Submitting LNP requests? 
(6) "Service ordering, provisioning, billing, and maintenance processes 

and procedures?" 

This issue considers whether the Service Guide, along with future CenturyTel updates to 

the Service Guide, should be incorporated by reference into the interconnection agreement. 

Positions of the Parties 

(a) Charter 

Charter believes that the Service Guide should be used as a reference tool and should not 

be incorporated in the interconnection agreement. Charter expresses concern that CenturyTel 

has unilateral control over the Service Guide, and if incorporated into the interconnection 

agreement, this could result in CenturyTel making future changes to the Service Guide which 

would modify contractual obligations under the interconnection agreement without the oversight 

or review by the Commission. Charter believes it is entitled to "a legally certain document that 

will only change upon mutual consent or by order of a competent authority.'' 
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(b) CenturyTel 

CenturyTel believes that incorporation of the Service Guide is necessary to assure parity 

of treatment between all competitive local exchange carriers by applying a set of common 

operating procedures. CenturyTel states that it added its proposed Article III, section 53, to 

address Charter's core concerns. Under section 53, the Service Guide will only supplement the 

interconnection agreement and will not modify the terms of the interconnection agreement. The 

Service Guide will apply only with respect to those six items listed above. Charter will also be 

given electronic notification of changes and a 60-day period during which any changes will be 

suspended if the change adversely impacts Charter. CenturyTel further notes that the 

Commission required it to publish a handbook or guide that provides instructions for competitors 

on how to use CenturyTel's operational support systems per a requirement of an alternative 

regulation plan for Century Tel of Wisconsin, LLC, and other CenturyT el affiliates. The 

Commission also directed CenturyTel to update the guide as appropriate. The Commission's 

stated goal of these requirements was to foster productivity and efficiency. CenturyTel believes 

that if it was required to customize a procedure for Charter and treat it differently than other 

competitive local exchange carriers, then the goal of fostering productivity and efficiency would 

be frustrated. 

Proposed Contract Language 

Charter and Century Tel each propose certain language additions for Art. III, sections 41, 

9.4.1, and 16, Article VI, section 2.3, Article VIII, section 2.4, Article IX, section 1.2.2, and 

Article X, section 6.3. CenturyTel also proposes the addition of Art. III. Section 53, while 

Charter intentionally omits that section. 
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Article III. 

41. STANDARD PRACfiCES 

41.1 The Parties acknowledge that CenturyTel shaU be adopting some industry 
standard practices and/or establishing its own standard practices to various 
requirements hereunder applicable to the CLEC industry which may be added in 
the CenturyTel Service Guide, which is further described in Section 53 . . Charter_ 
agrees that CenturyTel may implement such practices to satisfy any CenturyTel 
obligations m1der 1bis Agreement. Where a dispute arises between the Parties 
with respect to a conflict between the CenturyTel Service Guide and this 
Agreement, the tenns of this Agreement shall prevail. The CeatwyTel Service 
Guide is to be ued aa a refereoce oDiy, and is not a part of the Agreement, 
and Is not contractually biDding oa ucLEC. 
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~· gNIUB)'TEL SERYJC£ GJJIDE 

5;3.1 The Csnturyiel Seryice Oujde C"OuisJe'') ill a hN!dbool6 that COnlajns 
Ccmwviel's operating prpcgiures for seryice ordqing. pmyisiooipg biJijpg 
maintewmce· trouble reportipg apd repair for wholesale EYices· In ad4iWm to 

:::m:eth~1::!rv~UZW~!*die~::::t:2 
information that ••CLEC will peed to opmt' vndq this Agreement '"g. I 

$00'Uo'Y for CeptmyTeJ's cgp!JM;t AQd GSJ&tion lists ayailabte to ••cLEC), 
••GLEC agrees tpat where the tqms oftbil Agregnept specjfisa]Jy reference the 
Guide. ..CLEC wj11 &bide by the Guide with respect to JY2h specifisaYly­
referenced WJ!'GllJ· .. CLEC maY m;eive emajl notification o.fany cbapgs;s made 
to the Guide so Jogg as .. CLEC subscribes to such eles;Qpnic notification 
procqiwe, wbjch subscrimion is at no 'Ost to .. CLEC. 

532 Jbe Guicle is intended to SUJlRlement the tsw of this Agrscmept where 
spssifically referm:ed in the Agm;mept; hgweyer, the Gujde 3h.all not be 
cop,muc;d as contradictina gr mgdjfyipg the tgw gf this AgrmpspL pgr Wa)t jt 
be copstrw;d as imposing a wb3taptjys tmp yprs;lf1ql to opmtigna) prpc;edur; 
Ce.g.. payment tmpsl upop UCLEC tbat is not othqwim; sgntajned in this 
Agmppsmt Where a dispute arises between the Partis wjth resppct to a copfljSS 
between the Guicie and this Agreemept, the terms of this Agrg;ment sball preyail 
If charter believes that a gge tp the Guide materially apd adymely jmP'f'§ its 
MOO'-' tbe jmplementatjon of such qbapge. \ll)()n Cbartq's written request, wi]l 
be dpyqi as it relat;s to Charter for no loom than sixty C6Q) days to pmyide the 
Parties with an gpportunjtv to discu.p a res01lltigp to the a)leggi a4yme impact. 
includins but ngt limited to Other poteptial mgdjficaligm to the Guide, If the 
PPrt!es "? ypable to tm?lye Jhe sUmuts reRWipg the cbapge to the Gujde, the 
Parties wdl rqolye the dtspute pursuapt to the Dimute Rssglytjgn Procedures set 
forth in Section 20.3. 

53.3 The eprljes aclsnoWieslge that. under theif pripr WCJSAMectiOD asreqpept. they 
baye. ~ AAye h&d ~tes ~U:JK to . the applicabjlity apd effect of certajp 
QtoV!SlQWI m tpe Guide ("mior Gui<Jp d&sQ!AAi'), Section 53,2 is intcndgi tg 
gmcnt sucb dispytg on a going-forwar4 bl§js tmdq this Agreement, 
Neyprthelsss. neithq tl\is Section 53 oor any pf the concessioN r;flects;d therein 
shall be cggsisJered an &dmj§§jpp by ejtbq Party with respect to any prior Gujde 
dispute and peithq Party will attsmpt tg use Ssctigp 53 .2 for that pumg5e, To 
fbat cnd. sacb Party ema;ssly n;serxss it right1 with rgpect to any oosjtion taken 
m any Drior Guide djmute, apd notbipg ip this Amzmsn 3h•ll be deqp;d or 
COQstnJed ~ !jmjt Or prejudice any DQ3itiop a fatty bp fAlsSQ or may take befor; 
tbe, CM~Jll!SSIQD. the FCC. or a COW\ pf appljcable iurisdjction regaaijpg anY prigr 
Omsle dispute, 
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9.4.1 Disoutcd An1owts Withheld From Pa,ymenL 

If any portion of an amount billed by a Party under this Agreement is 
subject to a good faith dispute between the Parties, the billed Party may 
withhold payment of such Disputed Amounts only if it gives written 
notice to the billing Party of the amounts it disputes and includes in such 
notice the specific details and reasons for disputing each item. Such 
written notice shall be submitted in accordance with the following agreed 
upon procedures; as set forth iD Attachment 1 to the IDterconnecdon 
Agreement guidelines for sukmitting billing djspute claims set fortll jn 
CentuzyTeJ>s CLEC Service Guide. Disputed billing claims shall be 
submitted no later than the Bill Due Date. Failure by the billed Party to 
file any such claim on or prior to the Bill Due Date means that the total 
charges billed are due and payable to the billing Party on the due date. 
The billed Party shall pay all undisputed amounts no later than the Bill 
Due Date. The billed Party may not withhold payment of amounts past 
the due date pending a later filing of a dispute, but must pay all amounts 
due for which it has not provided a written notice of dispute on or prior to 
the Bill Due Date. If the billed Party disputes charges after the Bill Due 
Date and ·has not paid such charges, such charges shall be subject to late 
payment charges. If the billed Party disputes any charges and any portion 
of the dispute is resolved in favor of the billed Party, the Parties shall 
cooperate to ensure that the billing Party shall credit the invoice of the 
billed Party for that portion of the Disputed Amount resolved in favor of 
the billed Party, together with any late paym~nt charges assessed with 
respect thereto no later than the second Bill Due Date after the resolution 
of the billing dispute Nothing in this Section 9.4.1 shall constitute a 
waiver, or negation, of a Party's right to seek recovery of amounts already 
paid pursuant to Section 9.4.2 below. 
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16. CONTACI'S BETWEEN TilE PARTIES 

Each Party shall update its own contact infonnation and escalation list and shall provide 
such infonn.ation to the other Party for purposes of inquiries regarding the 
implementation of this Agreement Each Party shall accept all inquiries from the other 
Party and provide a timely response. CenturyTel will proyide and majnfBin its contact 
and G'fflatjon list ip jta Centuryiel Seryice Guide ("OWde") y msn4e4 apd updated 
from tiips to tirpe, }be Guide is proyidcd to .. CLEG on Ccptyrylc;I's Website. and any 
wxiAtes also will be proyj4ed op the Website in the eycpt sw;h informatjon changes 
lnfonwatjon contained jn the Guicle will ipcluc1e a single conllct telephgpe IDlDJber for 
~el's CLEC Setyise Centq Cyia an 80QII) that **CLEC maY call for all onJering 
and status jnaujries apd othq day-t9=day inquiries between 8 a m and 5 p m Mopdgy 
through Fridiy <except holidays> In a4djpop. the Guide will pmyicfc ••CL£C with 

con!Act jpfonpatiop for the gmormel and/or organjmtions within cpqyrel s;aPible Qf 
mj:ltjpg ••CLEC with inquiries 3wdipg * ordqipg, prpyisjopjpg and hiljjpg pf 
interoomcctjon aod UNE services Ipcl'Mk<l jp tbjs ipformatjop will be tbs coJJtaS 
infollllAlipn for a pmon or persons to whgm .. CLEC can mi8Je i3SUFJ plipg wilb 
the jmplemsptatiop of tQs Alm'i$l'llFll' apd/or for as.Wtance ip rssolyjpg dimJrte B£ising 
un4er the Agreement, 

Article VL 

2.3 Ordering Processes & Provisioning Intervals. UpiQ, exmesslv stated otherwise 
in Jhis Artjc!e. lbe grdqing prpcgsq and Jllpdtrd prpyjlionipg intgyals 
applicable to JJNEs made ayailable puglW!l to thy Article shall be H set forth jn 

Article VIII, 

2.4 .. CLEC agrees to follow the process and procedures for reporting and resolving 
cireuit trouble or repairs as u may be agreed to by tbe Parties set fortb in the 
CenturyTel Service Guide. or as otherwise agreed to by the PaJlies, Before 
contacting CenturyTel's Trouble Maintenance Center (CTMC), ••cLEC must 
first conduct trouble isolation to ensure that the trouble does not originate from 
.. CLEC's own equipment or network or the equipment of .. CLEC's customer. 

Article IX. 
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Article X. 

1.2.2 A Party requesting a number to be ported must send the other providing 
Party a Local Service Request (LSR). If .. CLEC requests that 
CenturyTel port a number, the Parties shall follow the "Local Number 
Portability Ordering Process" set forth in CenturyTel Service Guide_ 
wbjcb will comply with appliC8blc FCC miss. regulaljoN and orders. 
**CLEC's c:ouent to follow the Local Number Portability Orderiag 
Process in the CenturyTel Service Guide shaD not be deemed as 
consent that the Service Guide is incorponted into, or otherwise 

made a part of, this Agreement. Further, **CLEC's consent to follow 
the Loeal Number Portability Ordering Process ia the CeaturyTel 
Service Guide shaD aot establish aay Hahility upon **CLEC, aor shall 
CeaturyTel assess aay charges oa **CLEC for number portiug, or 
service order charges associated with such requests. 

6.3 Except as specifically provided otherwise in this Agreement, service ordering, 
provisioning, billing and maintenance processes and procedures shall be governed 
by the CenturyTel Service Guide. NotwitbstandlDg the forecoinc, the 
CenturyTel Service Guide is to be used as a reference oDJy, and Ia not a part 
of the Ap'eemeat, and Ia not eontractualJy binding oa CLEC. The :rtandanl 
service Order charges set forth Pursuant to this Agreement shall apply to all orcieq 
plner4 yja OSS or pre-OSS services, except as specifically provided othenrlse 
ill this Ap'eement. 

Discussion 

The Panel determines that, as it is the duty of a state commissions to approve 

interconnection agreements under§ 252(b)(4), it would be inconsistent with this approval 

process to require Charter to incorporate terms that would allow CenturyTel to make unilateral 

changes to the intercolUlection agreement without Commission approval. IntercolUlection 

agreements are individual agreements between specific carriers. If a one-size-fits-all approach 

was intended for intercoMection, then Statements of Generally Available Terms and Conditions 

(SGA'D per§ 252(f) would have been the sole form of agreement available. CenturyTel's desire 

to impose uniform procedures and not customize procedures is inconsistent with the use of 

individual interconnection agreements. 
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While .incorporation of documents, along with future modifications to such documents, 

into an interconnection agreement can be mutually agreed to, it would not necessarily be wise to 

routinely require such a provision. Agreeing to such terms entails a degree of mutual trust In 

this particular case, there have been prior Service Guide disputes. Charter has also explained 

that it wants a complete agreement where any changes would be subject to the amendment 

process and Commission oversight Charter's request under the circumstances is reasonable and 

is consistent with the approval process per§ 252(b)(4). 

As far as CenturyTel's concern regarding parity in treatment of competitive local 

exchange carriers, CenturyTel can develop performance measures to monitor and assure non­

discriminatory treatment. While CenturyTel was ordered to develop a guide, the Panel agrees 

with Charter the purpose of alternative regulation plans is to foster competition and not to "hand 

Century Tel a means with which to further hamper or increase the cost of competitive entry." 

In relation to CenturyTel alternative regulation plans, in 2003 in docket 2815-TI-103 the 

Commission adopted an alternative regulatory plan for CenturyTel of the Midwest-Kendall 

(2003 Plan). This plan has been extended in dockets 2815-TI-l 04, and docket 2815-TI-l 05, with 

a further extension as recently as March 10,2009. Section 7.4 of the 2003 plan included 

planning and research into the implementation of an automated operational support system. This 

also included the addition of performance measurements standards and results, as well as change 

management plans. IfCenturyTel desires to promote efficiency and productivity through the 

establishment of uniform practices, it can consider the addition of change management plans 

including a meaningful process for competitive local exchange carrier input, and performance 

measures. Such actions could help foster mutual trust between carriers. Ideally, trust would 
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develop to the point where carriers would agree to incorporate a Service Guide with updates in 

the future. 

Issue 11 Award 

Based on the above analysis, the Panel awards Charter language for Art. ill, sections 41, 

9.4.1, and 16, Article VI, section 2.3, Article Vlli, section 2.4, Article IX, section 1.2.2, and 

Article X, section 6.3. Art. Ill. Section 53 is omitted. 

Issue 12: Charter version: Should the Agreement allow one Party to fo~e the other Party 
into commercial arbitration under certain c~umstances? 

CenturyTel version: If neither the FCC nor the Commission accepts jurisdiction over a 
dispute between the Parties arising out of the Agree men~ should the Agreement permit a 
Party to submit such dispute to binding c:ommerc:ial arbitration before a mutually agreed 
upon arbitrator? 

This issue concerns whether to include a clause in the interconnection agreement that a 

party can compel the other party to use binding commercial arbitration if both the Commission 

and the FCC decline jurisdiction or determine a lack of subject matter jurisdiction over a 

particular dispute. 

Positions of the Parties 

(a) Charter 

Charter believes a binding commercial arbitration clause should only be adopted through 

mutual agreement Charter points out the case law is unanimous that it is the responsibility of 

state commissions to interpret and enforce the tenns of an approved interconnection agreement. 

Charter states, if a state commission declines to· hear a dispute, a party can proceed to the FCC or 

state or federal court as appropriate. Charter believes it should not be compelled to use the 
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alternative approach ofbinding commercial arbitration, but such an approach should only be 

adopted through mutual agreement. 

(b) CenturyTel 

CenturyTel believes the interconnection agreement needs a provision to address how 

disputes should be handled in the event that both the Commission and the FCC either decline 

jurisdiction or determine a lack of subject matter jurisdiction over a particular dispute. 

CenturyTel believes, in such a circumstance, one party should be able to compel the other party 

to resolve the dispute through binding commercial arbitration. CenturyTel notes the many merits 

of using binding commercial arbitration such as cost savings. CenturyTel points other state 

commissions that have recently approved language similar to its proposal here. CenturyTel 

believes this provision is necessary to cover potential gaps in jurisdiction. 

Proposed Contract Language 

Charter and CenturyTel each propose certain language additions for Art. ill, sections 20.2 

and 20.3. 

20.2 Informal Resolution of Disputes. 
At the written request of a Party, each Party will appoint a knowledgeable, 
responsible representative, empowered to resolve such dispute, to meet and 
negotiate in good faith to resolve any dispute arising out of or relating to this 
Agreement. The location, format, frequency, duration, and conclusion of these 
discussions shall be left to the discretion of the representatives. Upon mutual 
agreement, the representatives may utilize other alternative dispute resolution 
procedures such as mediation toassist in the negotiations. Discussions and 
correspondence among the representatives for purposes of these negotiations shall 
be treated as Confidential Information developed for purposes of settlement, 
exempt from discovery, and shall not be admissible in any action between the 
Parties without the concurrence of all Parties. Documents identified in or provided 
with such communications, which are not prepared for purposes of the 
negotiations, are not so exempted and may, if otherwise discoverable, be 
discovered or otherwise admissible, and be admitted in evidence, in the arbitration 
or lawsuit. Unless otherwise provid.~ herein. or unon the Parties' agreement. 

56 



Dockets 5-MA-148, 5-MA-149 

either Party may invoke foonaJ dispute resolution Procedures including arbitration 
or other procedures as appronriate not earlier than thirty (30) days afier the date 
of the dispute notice. proyided tbe Party invoking the formal dispute resolution 
process has in g09d faith negotiated. or attemoted to negotiate. with the other 

~ 

20.3 Formal Dispute Resolution. 

20.3.1 If the negotiations referenced in Section 20.2 above fail to produce an 
agreeable resolution within thirty (30) days, then the Parties agree that all 
wresolyed disnutes arising ypder this Agreement including without limitation. 
whether the dispute in question is subject to arbitration. shall be submitted to the 
Commission for resolution in accordance with its dispute resolutiop process and 
the OutcOme of such process will be binding on the Parties. subject to anv right to 
appeal a decision reached by the Commission uoder applicable law. 

20.3.1 If the negotiations referenced in Section 20.2 above fail to produce an 
agreeable resolution within thirty (30) days, then either Party may proceed with 
any remedy available to it pursuant to law, equity or agency mechanisms, 
including, but not limited to, instituting an appropriate proceeding before 
the Commission, the FCC, or a court of competent jurisdiction. In addition, 
upon mutual agreement of the Parties, such 
disputes may aJso be submitted to binding commercial arbitration before a 
mutually agreed upon arbitrator. 

20.3.2 In the event that the Commission fails to act in response to any disnute 
arising under this Agrsemept, the dispute may be submitted to the FCC pursuant 
to 47 U.S.C. § 252{e)(5). Ifthe FCC declines to accept jurisdjctiop oyer any such 
dispute, or if the Commission declipes to accept jurisdiction oyer anY dispute 
arising under this Agreement, the dispute shall be Submitted to binding arbitration 
by a single arbjtmtor pursuant to tbe Commercial Arbitration Rules of the 
Americap Arbitration Association. A Party may demand such arbitratiop jp 
accordapce with the procedures set out in those rules. Discoyery shall be 
controlled by the arbitrator and shaU be nerrnitted to the extent set out in this 
section or uoon approyal or order of the arbitrator. Each Party may submit in 
witing to a Partv. apd that Party shall so resoond, to a maximum ofapy 
wrobination ofthirtv-five £35) (pope of which may haye subnarts) of the 
followipg: interrogatories: demands to nroduce document§: requests for 
admjssioo. Addjtional discovery may be neanitted unon mutual agreement of the 
Parties. The arbitration hearing shall be commenced 
within ninetv {90) days of the demand for arbitration. The arbitration shall be held 
in Wisconsin. tmless othecyise agreed to by the Parties orrequired by the FCC. 
The arbitrator sha}l coptrol the scbeduling so as to process the matter 
expeditiously. The Parties shaH subJpit written briefs five daYS before the hearing. 
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The arbitrator shall rule on the dispute by issuing a written opinion within thirtv 
(30) days afu;r the close of hearings. Ibe arbitrator has no authority to order 
puoitiye or conseguentjal daroages, The times specified ip this ssction may be 
extended uoon mutual amement of the Parties or by the arbitrator upon a 
showing of good cause. Judgmept uoop the award rendered by the arbitrator may 
be entsa;esi in any court having iurisdiction. 

20.3.3 Costs, Each Party shall bear its OWQ costs of these Procedures, A Partv 
seeking discoyery shall reimburse the resoondjng Party tbe reasonable co§ls of 
production ofdocuments (including search time and reproduction cost§). The 
Parties shall equallY split the fees of the arbitration and the arbitrator. 

Discussion 

There is no testimony on this issue. The parties stated their intention to limit their 

arguments to briefs. 23 State commissions clearly are the entity that approve interconnection 

agreements per 47 U.S.C. §252{eXI). Both parties agree that, as state commissions are required 

to approve interconnection agreements, state commissions also interpret and enforce 

interconnection agreements. This is supported by case law. CenturyTel believes there is some 

ambiguity as to whether the FCC must assume enforcement of interconnection agreements if a 

state commission fails to act to enforce the agreement. The statutes are clear that if a state 

commission would fail to act to approve an interconnection agreement, then the FCC "shall issue 

an order preempting the state commission's jurisdiction of that proceeding." 47 U.S.C. 

§252{eX5). Centuryiel points to an FCC decision where the FCC declined to "entertain" a 

"collection action" regarding fees owed by one telecommunications company to another.24 

Charter points out that the case involved a tariff dispute and not an interconnection agreement 

dispute. The Panel sees no reason why the process for enforcement of an interconnection 

n The Parties agreed that issue 12 would be subject to "briefing only," Letter from Parties to Dennis Klaila, 
Arbitrator, Docket No. 05-MA-148 (WlS, Psc. Nov. 7, 2008) (PSC REF#: 103924), 
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agreement where a state commission fails to act would be any different from the process if a 

state commission failed to approve or reject an interconnection agreement, as§ 252(e)(5) does 

refer to "other matter(s] under that section." 

However, the Panel does not need to decide this matter. To the extent CenturyTel is 

concerned that a state commission may lack or decline jurisdiction, that is not an issue in 

Wisconsin. The Panel does not see any potential for gaps in jurisdiction in Wisconsin. Per Wis. 

Stat. § 196.199(2) the Commission has the power to enforce aU the tenns of an interconnection 

agreement as follows: 

COMMISSION POWERS. (a) The commission has jurisdiction to approve and 
enforce interconnection agreements and may do all things necessary and 
convenient to its jurisdiction. 

CenturyTel points out that a clause requiring the use of binding commercial arbitration is 

permissible in an interconnection agreement. CenturyTel refers to the authority under 

§ 252(aX4)(C), where in resolving issues in an arbitration proceeding, the Commission can 

impose "appropriate conditions as required to implement subsection (c) .... " The Panel does 

not see any deficiency in the existing enforcement provisions that would require the terms 

proposed by CenturyTel, at least for the Wisconsin jurisdiction. 

In regard to the existence of such a clause in other interconnection agreements, if parties 

arrive at a negotiated interconnection agreement with a binding commercial arbitration clause, 

there would be no grounds to reject it under§ 252(e)(2). The Panel agrees with Charter that such 

terms can be adopted upon mutual agreement. However, Charter has clearly stated in this case 

that it does not want such a clause. The Panel sees no basis for the Panel to impose such tenns 

24 /nre Qwe.stCommc'n.s Corp v Farmers and Merchants Mut. Tel. Co., FCC 07-175, 22 FCC Red 17,973; 2007 
WL 28727554 at 1 29 released Oct. 2, 2007. 
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over Charter's clear objection to the terms. The Panel will riot award CenturyTel's proposed 

binding commercial arbitration clause. 

Issue 12 Award 

The Panel awards Charter's proposed language for Art. III, sections 20.2 and 20.3. 

Issue 13: Addressed in Issue 3. 

Issue 14: Charter version: Should CenturyTel be allowed to assess charges upon Charter 
for as yet unidentified, undefined, potential "expenses" that CenturyTel may incur at some 
point in the future? 

CenturyTel version: There are two issues presented in this Issue 14: (a) If Charter 
requests that CenturyTel provide a service or perform an act not otherwise provided for 
under the Agreement, and Charter preapproves the quoted costs ofCenturyTel's 
performance, should the Agreement include a provision requiring Charter to pay such 
costs as pre-approved by Charter? (b) If a service or facility is offered under the 
Agreement but does not have a corresponding charge set forth in the Pricing Article, 
should such service or facility be subject to "TBD" pricing pursuant to Article III, Section 
46? 

In this issue CenturyTel seeks to add provisions to the interconnection agreement in order 

for CenturyTel to be able to recover its expenses related to future services that may be requested 

by Charter. 

Positions of the Parties 

(a) Charter 

Charter believes that neither party should be permitted to recover costs or "expenses'' 

from the other party unless it is specifically authorized to do so under the terms of the 

interconnection agreement. Charter objects to terms that would allow CenturyTel to charge 

Charter, in the form of non-recurring charges, for unidentified, or ill-defined future expenses. 

Charter points to its previous experience with CenturyTel in Missouri where CenturyTel asserted 

it had provided LNP services and invoiced Charter only to later have the Missouri commission 
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