OGDEN MURPHY WALLACE, PLLC T 206.447.7000 OMWLAW.COM
% D E N 901 FIFTH AVENUE, SUITE 3500 F 206.447.0215
M LJ Rp H Y SEATTLE, WA 98164-2008

ATTORNEYS
ELANA ZANA
206.442.1308
ezana@omwlaw.com

February 7, 2014

Electronically Filed

Steven Broeckaert

Senior Deputy Division Chief
FCC Policy Division

Media Bureau

Re: I/M/O Comcast Cable Communications, LLC
For a Determination of Effective Competition in 7 Washington Franchise Areas
Docket No. CSR-8854-E; MB 13-286

Dear Mr. Broeckaert:

Enclosed for filing is an Opposition to Petition for Special Relief on Behalf of the City of
Burien, Washington in the above referenced matter.

This brief was electronically filed through the Commission’s Electronic Filing system.

Sincerely,

OGDEN MURPHY WALLACE, P.L.L.C.

Elana Zana

ERZ:mco

cc: Service List

{ERZ1142359.DOCX;1/00005.080022/ }



Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C.

In the Matter of:

Comcast Cable Communications, LLC
On behalf of its subsidiaries and affiliates

For a Determination of Effective
Competition in 7 Washington Franchise
Areas

CSR No. 8854-E
MB Docket No. 13-286
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To: Office of The Secretary
Attn: Chief, Media Bureau

OPPOSITION TO PETITION FOR SPECIAL RELIEF
ON BEHALF OF THE CITY OF
BURIEN, WASHINGTON

Pursuant to 47 CFR § 76.7, the City of Burien, Washington (the “City”) opposes the
Petition for Special Relief (“Petition”) submitted by Comcast Cable Communications, LLC
(“Comcast™) on November 15, 2013, for a determination of “effective competition” in the City
and supplemented on January 16, 2014. The City opposes Comecast’s Petition because it fails to
rebut the presumption that effective competition does not exist within the City. Accordingly, the
Petition should be denied.

LEGAL ARGUMENT

I. COMCAST FAILS TO MEET THE BURDEN OF PROOF

Pursuant to 47 CFR §76.907(b), “the cable operator bears the burden of rebutting the
presumption that effective competition does not exist with evidence that effective competition, as
defined in 47 CFR §76.905, exists in the franchise area.”’ Comcast has failed to meet this

burden with respect to the City of Burien. In order to rebut this presumption, Comcast must

147 CFR §76.907(b)



satisfy one of four conditions féuﬁd in 47 CFR §76.905(b). Comcast’s Petition relies upon the

“second condition (47 CFR §76.905(b)(2)) which requires that (1) there be at least two
unaffiliated multichannel video programming distributors (“MVPD”) which offer comparable
programming to at least 50% -of the hbuseholds in the frénchise érea and (2) the number of
households subscribing to the MVPDs exceeds 15% of the households in the t_"ranc}.xise area. The
burden of proof falls on Comcast, which Comcast has failed to satisfy.

IL. DISH AND DIRECTYV DO NOT MEET THE COMPARABLE
PROGRAMMING REQUIREMENT

Comcast asserts that it meets the first part of the competing provider test because Dish
Network Corporation (“Dish”) and DirecTV, Inc. (“DirecTV”), both direct broadcast satellite
(“DBS”) providers, offer comparable programming to more than 50% of the households in the
City. Though both Dish and DirecTV operate in the City, neither of them offer comparable
programming to Comcast. Despite the narrow definition of comparable programming found in
47 CFR §76.905(g), the common sense definition equates to a comparable channel line-up, not
just twelve channels. Dish and DirecTV are missing a core element of the basic service provided
by Comecast — the public, education and government (“PEG”) access channels. These PEG
channels are offered as a part of Comcast’s basic service to the City. It is a mechanism by which
local government can showcase and inform citizens of important government and educational
activities occurring in the City and other nearby localities. Dish and DirecTV do not offer these
channels and therefore do not offer comparable programming. Accordingly, Comcast does not
satisfy the first prong of the competing provider test.

III. DBS PROVIDERS DO NOT ACTUALLY CREATE EFFECTIVE
COMPETITION

1. DBS Providers Insufficiently Affect the Rates of Wireline Providers



'Even if Comcast technically satisfies the effective competition test, the FCC may still use
its discretion to protect the consumers in the City from an increase in cable prices. Congress
created the effective competitipn requirements because it assumed, based on basic economic
theories, that market i)ressurés w-c;uld dictéte rates and pfotect subscribers, therefore making rate
regulation unnecessary.é Since 1993 the FCC has_ inch-_lded DBS providers in the definition of
MVPDs even though at the time the FCC issued the 1993 order DBS competition did not exist.”
The FCC expected that with the advent of the DBS services, DBS would create competition to
cable services and therefore act as a market competitor.* In fact, this is not the case. In 2002, the
FCC noted that “effective competition due to DBS overbuild status has no significant effect on
cable rates.” In 2007, when issuing its order imposing new requirements on the entrance of new
cable providers, the FCC noted a need for wireline competition to incumbent cable providers:
“[t]he record demonstrates that new cable competition reduces rates far more than competition
from DBS.”® In addition, the most recent price survey issued by the FCC indicates that the
average prices for expanded basic service are higher in communities in which effective
competition has been granted.’

With the bundling and triple play trends used by wireline cable providers, DBS will
likely create less competition to Comcast. In fact, in 2012, DirecTV opined that due to the

bundling trend and alternative forms of delivering video programming, the video only market is

2 See, e.g., S. Rep. 102-92 at 11-12, reprinted at 1992 U.S.C.C.A.N. 1133, 1144 (1991).
3 In the Matter of Implementation of Sections of the Cable Television Consumer Protection and Competition Act of
4{ 992 Rate Regulation, 8 FCC Red 5631, 5660 (1993).

Id.
S Inre Implementation of Section 3 of Cable Television Consumer Protection and Competition Act of 1992, 17 FCC
Red 6301, 6318 945 (2002).
S In The Matter of Implementation of Section 621(A)(1) of The Cable Communications Policy Act of 1984 as
Amended By The Cable Television Consumer Protection and Competition Act of 1992, Report and Order and Further
Notice of Proposed Rulemaking, 22 FCC Red 5101 at 50. (March 5, 2007).

7 See Report on Cable Industry Prices, MM Docket No. 92-266 at 7-8, Table 2 (June 7, 2013).
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decreasing as a viable competitor, rather broadband internet is becoming the cornerstone product
of the wireline providers, making it even more difficult for DBS providers to compete. 8
Detemining that effective competition exists based on the presence of DBS providers alone is
inéccu}ate, as their presence has not shown a decrease in rates.

2. Effective Cor;lpeti-tion is Not Actually Present in The City

The City does not currently impose rate regulation; Comcast is free to set its own rates as
it deems necessary for the market. Here, Comcast is requesting the declaration of effective
competition presumably because there is sufficient market presence by the DBS providers to not
warrant rate regulation. If this was truly the case then the basic service rate in the City would be
lower than the basic service rate for cities in which effective competition does not exist.
However, the basic service rate in the City is in fact higher. For example, the basic service rate
for the City of Seattle is $16.35,” compared with $17.25 in the City.'” Similarly, Auburn, Des
Moines and Maple Valley, three cities in which the FCC has declared effective competition,'"
have basic service rates of $19.32 — nearly $3.00 more than the City of Seattle. Analogously to
the City, the FCC determined that effective competition existed in Auburn, Des Moines and
Maple Valley based solely on the presence of DBS providers.'? Actual effective competition to
Comcast does not truly exist in these cities because the market forces are not driving Comcast to
reduce its rates. If effective competition actually existed in the City then arguably the opposite

result would occur— the City would have lower basic service rates. As evidenced by the FCC’s

8 In the Matter of Annual Assessment of the Status of Competition in the Market for the Delivery of Video
Programming, MB Docket No. 12-203, DirecTV Comments (filed September 10, 2012) at 15-18.

? As of the date of this filing, effective competition has not been found in the City of Seattle.
10 See Xfinity Services and Pricing, King, Pierce and Snohomish Counties, January 1, 2013, Exhibit 1.

i In the Matter of Comcast Cable Communications, LLC, Petitions for Determination of Effective Competition in
Ten Communities in Washington, MB Docket No. 13-2284, CSR 7757-E, 7856-E, 8028-E (released December 2,
2013).

12 14 at 75 and §18.



own reports, and the current basic service rate in the City as compared to the City of Seattle,
effective competition does not equate to lower costs for consumers.

The City encourages the FCC to determine that DBS no longer satisfies the effective
competition test, because it does not in fact create actual competition for wireline providers like
'Co._mcast. The City urges the FCC to either deny this Petition or in the alternative defer acting on
the Petition until the FCC can reexamine its current policies related to whether DBS providers

create effective competition.

v GRANTING OF THIS PETITION IS NOT IN THE PUBLIC INTEREST

1. Comcast Proffers No Evidence Supporting that the Granting of Comcast’s
Petition Would Serve the Public Interest.

Petitions for Special Relief require a showing “to support a determination that a grant of
such relief would serve the public interest.”” Nowhere in its Petition does Comcast assert that
granting effective competition would serve the public interest. Comcast does not proffer any
evidence to support that its request would serve the public interest or that the existence of DBS
providers affords adequate rate protection for the citizens of the City. In fact, in cities where the
FCC has granted effective competition the cable rates for expanded basic cable have gone up.'
Based on Comcast’s Petition alone it is unclear how the FCC can determine “that a grant of such
»15

relief would serve the public interest.

2. Granting of Effective Competition Will Cause Additional Undesirable
Consequences.

As the FCC is aware, granting of effective competition can cause additional

consequences beyond an increase in the basic service rates. The grant of this Petition will

13 47 CFR 76.7(a)4)(i).
' See Report on Cable Industry Prices, MM Docket No. 92-266 at 7-8, Table 2 (June 7, 2013).
15 47 CFR 76.7(2)(8) ).



eliminate the buy-through protections afforded by 47 CFR § 76.921(a), and will pérmit Comcast
to require citizens to subscribe to a tier as a condition of subscribing to programming on a per
channel or per program basis. Similarly, with the grant of effective competition, Comcast. will
no longer be subject to a geographically uniform rate structure within the City.'® Comcast Willy
be allowed to significantly change and raise its rate structure within the City without actually
being subject to real competition.

Most troubling is that if effective competition is granted, Comcast will no longer be
required to maintain a low cost basic service tier.!” Subscribers to the low cost basic service tier
may suddenly see their caBle prices significantly increase. In addition, Comcast can arguably
move the PEG channels off of the basic service tier.'® Considering that DBS providers do not
broadcast these PEG channels, citizens of the City may be faced with a significant increase in
their cable costs in order to view the PEG channels.

It is questionable how the grant of this Petition by the FCC can be considered in the
public interest. The impact of granting effective competition will have a far reaching effect
beyond merely curbing the City’s rate regulation authority (which it does not currently exercise).
Instead, the public may be deprived of inexpensive access to PEG channels, a more variant rate
structure and the elimination of buy-through protections.

CONCLUSION
For the reasons described above, the City hereby requests that the FCC deny Comcast’s

Petition for Special Relief. Comcast has failed to rebut the presumption that effective

16 47 CFR 76.984.
17 47 UsC 543(b).
18 47 USC543(b)(7).



competition does not exist. Comcast’s evidence to support its Petition is inadequate and

unverified and therefore should be rejected outright.

Respectfully submitted,

ana R. Zana
Ogden Murphy Wallace, PLLC
901 Fifth Avenue, Suite 3500
Seattle, WA 98164
Telephone: (206) 442-1308

. Counsel for the City of Burien
Dated: February 7, 2014
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To: Office of The Secretary
Attn: Chief, Media Bureau

Certification in Support of Opposition on Behalf of
The City of Burien

I, Elana Rachel Zana, of full age, certify as follows:

1. Iam a duly licensed attorney in good standing in the State of Washington.

2. Tam employed at Ogden Murphy Wallace, PLLC, and serve as an outside counsel to the
City of Burien. This certification is submitted in support of arguments made by the City
of Burien in opposition to the Petition for Special Relief Submitted by Comcast Cable
Communications, LLC, filed on November 15, 2013 and supplemented on January 16,
2014.

3. Information related to Xfinity’s (Comcast) cable rates in King, Pierce, and Snohomish
Counties was retrieved from the City of Seattle’s cable website, located at:

http://www.seattle.gov/cable/documents/ComcastServicesandPricinglList KingCounty p

ublishedJanuary2013 000.pdf on February 6, 2014.

4. TIhave read the foregoing Opposition to Petition for Special Relief on Behalf of the City

of Burien, Washington, and, to the best of my knowledge, information and belief formed



after reasonable inquiry, it is well grounded in fact and is warranted by existing law or a
good faith argument for the extension, modification or reversal of existing law; and that it

is not interposed for any improper purpose.

Respectfully submitted,

éla R. Zana é ; :

Ogden Murphy Wallace, PLLC
901 Fifth Avenue, Suite 3500
Seattle, WA 98164

Telephone: (206) 442-1308
Counsel for the City of Burien

Dated: February 7, 2014
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CERTIFICATE OF SERVICE

I, Madeline C. Olanie, do hereby certify on this 7th day of February, 2014 that a true and correct copy of
the foregoing “Opposition to Petition for Special Relief on behalf of The City of Burien, Washington” has
been sent via U.S. Mail, E-Mail or Electronic File to the following:

Steven Broeckaert )
Senior Deputy Division Chief
FCC Policy Division

Media Bureau

Via Electronic File

William Lake, Chief

Media Bureau

Federal Communications Commission
Office ofthe Secretary

445 12th Street, SW

Washington, DC 20554

Via U.S. Mail

Ms. Monica Lusk

City Clerk

City of Burien

400 SW 152nd Street, Suite 300
Burien, WA 98166

Via U.S. Mail

Ms. Marcia Hopkins
City Clerk

City of Enumclaw
1339 Griffin Ave
Enumclaw, WA 98022
Via U.S. Mail

Mr. Ronald Moore
City Clerk

City of Kent

220 Fourth AveS.
Kent, WA 98032
Via U.S. Mail

Mr. Todd Cutts

City Manager

City of SeaTac

4800 South 188th Street
SeaTac, W A 98188

Via U.S. Mail

{MC01142357.D0CX;1/00005.080022/ }

Mr. Frederick Giroux -
Davis Wright Tremaine LLP
Attorney for Comcast Cable Communications, ELC -
1919 Pennsylvania Avenue, N.W., Suite 8§00
Washington, DC 20006

Via E-Mail

Marlene H. Dortch, Secretary

Federal Communications Commission
Office of the Secretary

445 12th Street, SW

Washington, DC 20554

Via U.S. Mail

Mr. Derek Matheson

City Manager

City of Covington

16720 SE 271st Street, Suite 100
Covington, W A 98042

Via U.S. Mail

Mr. Thomas Fichtner

IT Manager

City of Federal Way

33325 8th Avenue S.

Federal Way, WA 98003-6325
Via U.S. Mail

Mr. Davis Johnston -
City Manager

City of Maple Valley

PO Box 320

Maple Valley, WA 98038
Via U.S. Mail

2%

Madeline C. Olanie




