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EXECUTIVE SUMMARY 

Class action litigation related to the Telephone Consumer Protection Act C'TCPA'') hAs 

spiraled out of contro~ and the TCPA, a statute meant to shield consumers &om hiU'allsirig 

telephone calls has, in the last several years, become a swotd for harassing lawsuits. Be.c.ause there 

ate no limit& on damages, and-very low barriers to filing even the most frivolous of lawsuits,. 

companies ate increasingly being forced to choose between settling quicklY or betting_ the futw:e of 

the company in court. where damages can easily total millions of dollars even when the 

communication does not undennine any consume~: policy. and even when the total cost to the 

consumer is trivial (o.r zero). 

In filing this Petitio~ ACA International ("ACA'') xespectfully requests that the Commission 

address seveial significant issues related to its roles promulgated under the TCP A, and in particular 

modemize aild update those rules given that telephone technology has changed dramatically in the 

over. tw'o decades since the TCPA ~ enacted into 12.w. ACA members conw:t consumers 

exclusively for 11011-llkmarluti11t. a:easons to facilitate the recovery of payment for sexvices rende~ 

goods dat have been received. or loans that have been given, and to explain a'Vllilable opti.om. The 

use of modem technology is crucial for facilitating complliulce with the my:rad federal, stllte and 

local laws and regulations that govern all aspects of communications between ACA member 

companies and consumers. 

The Commission's adoption of despemtely needed updates, cWifications and revisions to its 

TCPA rules will allow covered communication.s to be gove.rned by a clear, fair and consistent 

regulatory framework that protects the interests Congress contemplated in enacting the TCPA 

without impeding legitimate business operations. Specifically, ACA requests the. FCC to: (1) confinn 

that not all predictive dialers are categorically auromatic telepho.ae dialing systems C'ATDS" or 

"autodialers"); (2) confirm that .. capacity" under the TCPA means present ability; (3) clarify that 
i 
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prior express consent attaches to the petson incurring a debt, and not the specific telephone nwnber 

provided by the debtor at the time a debt was incutted; and (4) establish a safe harbor for auto~ed 

"wtong number• non-tele.matketing calls to wireless numbers. 

ii 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In the Matter 9f 

Rules: and Reg\}]ations Implementing the 
Telephone Consumer Protection Act oft991 

Petition for Rulemaking of ACA 
lntemational 

To: The Commission 

) 
. ) 

) 
) CG Docket No. CG 02~278 
) 
) 
) 

PEIITION FOR RULEMAKJNG OF ACA INTERNATIONAL 

Pursuant to 47 C.P.R.§ 1.401(a), ACA International ("ACA'~ respectfully requests that the 

Fedew Communkation Commission ("Commission'~ initiate a rulemaking to address significant 

issues related to the applie£tion of the Telephone Consumer Protection Act (''TCP A').1 SpecificallY., 

ACA urges the Commission to: (1) confinn that not all predictive dialers are categorically automatic 

telephone dialing systems \'A rosn Ot ('autodialers"); (2) oon.fittn that ucapacity'~ under the TCPA 

means present ability;1 (3) clarify that prior express consent attaches to tbe ~on incuning a debt, 

1 Telephone Conswner Protection Act o£1991, Pub. L. No. 102-243, 105 Stlt. 2394 (1991), ~[ted 
at 47 U.S.C. § 227 (''TCPA'~; 47 C.F.R. § 64.120011 seq .. 
1 The Professional Association for Customer Engagement (''PAC~) has tiled a pending Petition 
which requests the Commission to define the term "capacity," as "the current ability to operate o:t 
perform an action, when placing a call, without first being modified ot technologically altered/ ' Set 
Professional Association for Customer Engagement, Pelilib1« for Bxptdiltd D1dan:rtory Rlilillg qr, in the 
AilmltltWe} Peh"tUUnfor Expedited Rldtmaking. CG Docket No. 02-278, atpp. 12~13 (filed October 18, 
2013)("PACE Petition'). ACA .filed comments and Reply Comments supporting this interpretation. 
Stl Comments of ACA International to PACE Petition for Expedited Dttktm~ry Rxling 01'i in thl 
A/lmtatiw, PetitiiJn for Expetb.ied Rldemalting. CG Docket No. 02-278, (filed Dec. 19, 2013) ("ACA 
Comments to PACE Petition"); Reply Comments of ACA International to PACE Petition fot 
Expedited Declaratory Ruling or, in the Alternative, Petition for Expedited Ruletnaking, CG Docket 
No. 02-278, (filed Jan. 6, 2013) ("ACA Reply Comments to PACE Petition~). 
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and not the specific telephone number p.rovided by the debtor at the time a debt was incurred; and 

(4) cstabftsh a safe harbo.r for autod.ialed ''wrong number" non-tele.rruuketing cruls to wireless 

numbers. 

I. BACKGROUND-ACA INTERNATIONAL 

ACA Intemarional \'ACN} is an international trade organization of credit and collection 

companies that provide a wide variety of accounts .receivable management services. With offices 

in Minneapolis, Minnesota. and Washington, D.C., ACA represents nearly 5,000 membeas ranging 

from collection ~cies, attorneys, credit g.tantots and vendor affiliAtes. 

ACA members are gt>vemed by myriad fedeW, state and local Jaws and .regulations 

.regarding debt collection.' Indeed, dte accounts receivable management indti$tty is unique if only 

because it is one of the fe:w industries in which Congress enacted a specific statute, the Fait Debt 

Collection Practices Act f'FDCP A j, governing all manner of c-ommunications with consmnen · 

when recovering payments! 

1 For example, the collection activity of ACA members is governed by the Federal Tt:ade 
Commission Act, ts·u.S.C:§ 45 tl stq.; the Fai.r Debt Collection Pt:actices Act ("FDCPN'). codified at 
15 U.S.C. § 1692 tl seq.; the Fair Credit Reporting Act, 15 U.S.C. § 1681 et seq. (as amended by the 
Fair and Accurate Credit Transactions Act); the Gramm-Leach.-Bliley Act, 15 U.S.C. § 6801 tt nq.; 
the Fair Credit and Charge Card Disclosure Act, 15 U.S.C. § 1637(c), Pub. L. No. 100-583, 102 Stat. 
2960; the .Fedetal. Bankruptcy Code, Tide 11 of the U.S.C., Pub. L. No. 95-598, 92 Stat. 2549; and 
numerous other federal, state, and local laws. See, t.~ .• Illinois Collection Agency Act, 225 ILCS 425. 
tt SIIJ.; Californ.ia Rosenthal F~ Debt Collection Pt:actices Act, Cat Civ. Code§ 1788 t l Itq.; Florida 
Fair Consumer Credit Practices Act, Fla. Stat. Ann.§ 559.55 eJ seq.; West Vit:ginja Collection Agency 
Act of 1973, W.Va. Code Ann.§ 47-16-1 et seq. 
4 The FDCPA defines "communications" subject to the statute broadly to include "the 
conveying of information regarding a debt directly or indirectly to any person. through aoy 
medium." 15 U.S.C. §1692a(2). 

2 

. . 
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Debt collection companies ate responsible for creating 302,000 jobs. 5 ACA metuhet$ 

include the smallest of businesses that ope.rate within a limited geogmph.ic Wlge of a single state, 

and the latgest of publicly hcld, multinational co.tpotations tluat operate io every state. The majority 

of debt collection companies, however, ate small businesses, with · over 59% maint-.Uning nine or 

fewer employees, and over 74% ma.in~g fewer tba1120 employees.6 Many of the companies 

are wholly or partially owned or operated by minorities or women.' 

ACA members contact consumers exclusively for Mn-ltlmutrluli11J.P1If'PO.tt1. The clllls do not 

involve advertising or soliciting the sale of products or s~ces. The purpose of these telephone 

communications is strictly to facilitate the recovery of payment for services· rendered, goods that 

have been t~ceived or loans that have been given, and to explain to the consumer th~ options 

available for repayment. The calls made by collection professionals are informational- these are 

not telemarketing cruls. • Furthermore, these calls are not random or sequetltial. Indeed, random or 

sequential calls would obviously be a waste of time for ACA members. SUch call$ ate quite the 

opposite - these ate specific and targeted contacts made for a very particulu purpose. A telephone 

number is generally required to be provided by the consumer for purposes of receiving ails, for 

example, as pa.tt of a credit application.. Collection professionals ate not telemarketing - their calls 

5 See The Impact of Thircf..:Pas:ty Debt Collection on the National and State Economies, at 2, 
February 2012 (available at 
http://rovw.acaintemationa1-org/files.aspx?p= / imag.es/21594/2011 acaeconomicimpactt~ort.pdt) 
(last visited Jan. 28; 2014} ("Impact ofThir:d Party Debt Collectionj. 

6ld. 
7 See ACA hltemation:d~ 2012 AunfJ &nrhmariin.g S~trt!!J, at 10 (illustutiog that 16 petcent of survey 
respondents work for a women or minority-owned com{nny, or both, as those tertns ate defined by 
the federal government}. 

• See Rules and Regubtions Implementing the Telephone Co~wner Protection Act of 1991, CC 
Docket No. 92-90, Report and Order, 7 FCC Red &752, 8770-71,134 (1992}. 

3 
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~re for the explicit purpose of completing a ttmsaction in which a customer ha$ received a p..coduct, 

service, loan or other thing of value> and paytnent has not yet been received. Tbis Jiwglt fad 

By itself, outstanding consumer non-revolving debt has increased in the past decade by 

nearly $1 trillion and now approaches $2.235 trillion.' Accotding to the Consumer F'~ncial 

Protection BU!e1lu, student loan debt now tops $1 .2 trillion. 10 Total consumer debt, including 

home mott~es, exceeds $11.28 trillion.'' But, the $44.6 bilfion in net debt retumed by debt 

collection agencic_s in 2010 ~one has provided a teal benefit to the economy, representing $396 ,in 

savings on average per bouaehotd.11 

A5 pad of the proc.ess of attempting to recover outstanding payments, ACA members ue 

an extension of the community. 13 They represent the retailer and doctor down the street, the local 

univemity, and even govemt:nent agencies such as the FCC.14 ACA members work with these 

'US. Federal Rese:ve Boa.rd ofGovemars, Consumer Credit- G .19, Historical ~ta, for Non
Revolvmg Consumer Credit (available at 
http:/ / www.federalreserve.gov/ releases/g19/HIST/cc_hisLnrJevels.html) (last visited Jan. 28, 
2014). 
10 Sn Student Debt Swell#, Pede.tal Loans New Top a Trillion, July 17,2013 (av~ilable at 
bnp://www-CMsumetfinaoce.v.ov/newstoom/student-debt-swcJJ.<t-fedeml-!oao!;-now-to~· 
ttilliout) (last visited jlUl. 28, 2014). 

u S11 Steven C. Johnson, U.S. Consumer Debt Rises in "11U.rd Quuter by Most Since Early 2008, 
Reuten, November 14, 2013 (available at http://www.reuten.com/artide/2013/11/l4/us-usa-fed
conswnerdebt-idUSB&E96.PQW92013111 '9 (last visited Jan. 28. 2014). 

'
1 1mpact of Third Party Debt Collection, at 6. 

u Sense of community is e.xtremely important to ACA meJnbets. !n 201 0~ industry employees spent 
approximately 654000 hours patticipatiog in compa11y-sponSO!ed charitable activities. ACA 
members and the U.S. debt collection industry as a whole also made chariable conttibutiom of 
roughly $85.2 billion. Set Impact of Third Party Debt Collection. at 9. 
14 Debt collection activities are impomnt to the fedew government, and a statutory framework 
governs U.S. debt collection procedure.~. Set Debt Collection Improvement Act of 1996 (DCIA), 

. . 

4 
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entities, 1at:ge and small, to obtain payment for the goods and services received by consum.ers. In 

yeatS past. the combined effort ofACA rnembe.rs has tesulted in the recovery of$55 billion tlat 

was .returned to businesses.15 This amounts to 2.5 percent ofU.S. co.rpoDte profits befote taxes 

and 4. 7 percent of before-tax profits for U.S. domestic non-financial colpOJ:2tion.s.16 Without an 

effective collection process, the economic viability of businesses and otgan.izations that depend on 

getting paid for goods and services th~t have been rendered is threatened. 

One commonality in 1he diverse membership of ACA is the use of technology to facilitate 

I 

.eificient;..acc:urate and compliant communications. Technology confem unique benefits to both 

comumers and cteditors. Technology allows precision and prevents dialing errors- which is 

particularly important when calls involve sensitive credit matters. Technology facilitates 

compliance with the numerous laws that govern debt collection. Technology allows propmming 

to restrict ails to designated area codes within the calling times prescribed by federal and· state 

laws. Technology allows for a reliable way for credit professionals to see and llOAlyze the full 

payment and other history related to a customer befote making a contact, which allows the 

professional to provide better advice. Being able to efficiently utilize technology is crucial to the 

operations of ACA members. 

Pub. L No. 104-134, 110 Stat. 1321, 1358 (1996). The FCC .rules implementing the DCIA are 
codified at 47 C.P.R. Part, Subpart 0. 

IS Impact of Third Party Debt Collection. at 6 

t6 [d. at 6. 

5 
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II. THE COMMISSION MUST CLARIFY THAT JUST BECAUSE A PREDICTIVE 
DIALERJ;AJ:i BE AN ATDS, NOT EVERY PREDICTIVE DIALER MUSX BE 
AN ATDS UNDER THE TCPA. 

ATDS has a very specific definition under the TCPA: .. equipment which has the capscity-

(A) to store o..r produce telephone numbeJ:S to be caDed, using a .tandom or sequential number 

genera tot; and (B) to dial such oumbets.''11 In 2003, the Commission found that predictive dialers 

fall within the meaning~ statUto.ty definition of autodialers: "[w)e believe the ,pw:pose of the 

.requirement that equipment have the ccapacity to stote or produce. telephone numbers to be called' 

is to ensure tlut the prohibition on autodWed calls not be citcwnveoted. Therefo.re, the 

Commission linda that a predictive dialer falls within the m.etming and statutory defio.ition of 

'[A msr and the intent of Congress. " 18 ln 2008, the FCC rcitenlted .. tb2t a pxedictive dialer 

constitutes an (A TDS] and is subject to the TCP A's testrictions on the use of autodialers. n tt 

ACA doe.s not disagree with the FCC"s rulingt on this point. But it is critical that the 

Commis,ion confirm that simply beause a ptedictive c.lialet call bt an A1."'DS for purposes of the 

TCPA, this does not me211 that a predictive dialer 11111Sf b1 an ATDS under the TCPA Pursuant to 

the statute, to be an A IDS under the TCPA. equipment tnust have the listed elements. A predictive 

dialer that does not contain those statutory elements by definition is not an AIDS und~ the 

17 47 U.S.C. § '1Z1 (a)(l); RxltulJid Ret/tlati.mu Impkmmti!tg the Ttlephone Confllmu Prollc/W11 Act tJj 1991, 
Rtpqrtan:JOrrm, 18 FCC Red 14014, 132 (2003). 
11 R.NieJ find Rtll'lhliq!IJ' lmj>ltllltllling lk Telephone CoJLtmner ProtetiUJn A &I f1j 1991, 'R.Ipcrl and Order, 18 
FCC Red 14014 1 133 (2003) ("2003 TCPA Otder'). 

'' 2008 Declaratory Ruling, at, 12. 

2fl TCPA at § 227(a)(1). Communication Innovators b.a.s cmphasiz~d thia same point with the 
Com.t.n.iulon. Set, e.g.., Communication Innovators, No/itt of Ex Parte Pruenlation, CG Docket No. 
02-278 (filed Sept. 13~ 2013 and filed Dec. 19, 2013). And, ACA has previously .raised this issue with 

6 
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Yet the Commission's language in the 2003 and 2008 orden has been twisted in litiglltioo to 

support the theory that a predictive dWet does not even have to meet the statutory definition of an 

ATDS to be an A iDS under the st:ttUte.1t As a legal matter, this is wroog. 

Other petitioner$ requesting this sanle confa.rmation from the Commission estimAte that 

TCPA clas$ action lawsuits involving autodialen have risen by a "staggering 592% in the last few 

years alone» and that predictive dialer cases have ioaeued by at least 800%.22 Recent reports also 

indicate that TCPA lawsuits continue to skyrocket, with an annualized 70% growth r:ate in such 

actions projected fot 2013 alone. 23 And, as others have detnonstt.ated, even nuisance lawsuits ate 

the Commission. See, e.g., ACA lot'~ Notiq of Ex Parte PmmtaJio11, CG Docket No. 02-278 (filed 
April22, 201Z);ACA btJernationaJ'f Rrp!J Commem to P~sed Amend11mtJs tiJ the TeltpboN Consumer 
Prolldio11Att RI%J~Iations, CG Docket No. 02-278, at pp. 6-9 (filed June 21, 2010);ACA Tnlmt~lllll's 
Com11mtt IIJ Proj)(J!ed.Amendmmts to the Telephone Coi'IS11111tr Protection AcJ &!J1lali()11J, CG Docket No. 02-
278, at pp. 45-46 (.6.1ed May 21, 201 0). 
21 Su, t.t~* Grijfith t1. Con111111er Portfolio Serv., l11c., 838 F. Supp. 2d 723, 7'1:7 (N.D. Ill. 2011). 
22 S~e Communication Innovators, J>etitio1t for Dec!artmry RP/int., CG Docket No. 02-278, at p. 15 (filed 
June 7, 2012); Comments of the U.S. Chamber of Commerce, Comm1111ir:ation bmotXJtorr Pdition for 
Declara!My R.Nklrg, CG Docket No. 02-278> at p. 5 (filed Nov. 15, 2012). 
23 Darren W~ner, TCP A LawSIIiJJ Pro.ftded kJ Gmw 70 P6mnt in 201 J, Collections&Cred.i~ Dec. 
26,2013, available at http://www.collcctionscreditrisk.com/news/t<;pa-1awsuits-projected-to-&tow-
30t6431-1.btml (free registtation required) (last accessed Jan. 28, 2014); Patrick Lunsford, TCP A 
L..aw.ruits Reai!J an Growmg C'""pand 10 FDCP A Chims, insideAR.M.com (Accounts Receivable 
Management), available at http://www.insidearm.s;om/daily/debt-bwiug-topics(del;n-buying/ts;pa
lawsuin-really-are-growing-compared-to-fd«pa-c}aimsl {last accessed Jan. 28, 2014). 

:H· See Reply Comments of A Coalition of Mobile Engagement Providers, to Petition for DeclaraJoty 
F.kling filed by A Coalition of Mobile E~gement Providers, in CG Docket No. 02-278, at 6 (filed 
Dec. 17, 2014)(citing Comments of the American Financial Services .Associatio~ to the PetitionftJr 
Dularatory fulling filed by a Coalition· of Mo~ile Engagement Providers, in CG Docket No. 02-278, at 
3 (dated Dec. 2, 2013)(stating that, "[e]ven when companies prevail in lawsuits, the cost to pursue 
the lawsuit (often through an appellate court) is over $100,000); see also) e.,g .• Datlid M.. Ema~~~~e/ v. The 
Li1s Ang~les Lakm Inc., case number 13-55678, U.S. Court of Appeals, Ninth Circuit, Appellee's 
Answering Brief (Nov. 14, 2013); David M. Em111111el 11. The UJ .An,gelts !.akers Int., case number 13-

7 
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To address the growing numbet of lawsuits on this po.int, the Comm.ission should clarify its 

ttea.tment of predictive dialers. The best reading of both the Commission'$ 2003 TCP A Otder and 

its 2008 Declaratory Ruling - and the only teaditlg consistent with the TCPA -is tlu.t th~ FCC held 

that a telemarketer cannot circumvent the.smt\lto.ry definition of an ATDS by using a p.redictive 

dWer. The Commission's 2003 TCP A Order sta~ and its 2008 Deda.atory Ruling affumed, that a 

dialing system is not shielded ftom TCPA liability just because it relies on predictive dialing 

software, where it otherwise tneets the statutory criteria for an autodialer.as Nowhere does the FCC 

state that predictive dialers do not need to meet the statutory definition of an ATDS to be 

considered an A TDS under the statute. 

An explicit clarification that the FCC did not (and could not) alter the statutor:y de6nition of 

the TCPA would address the Commission's concems that the A TDS restrictions not be avoided by 

swply feeding numben into a predictive dialer (as opposed to the dialer gen.emting random. or 

sequential numben to be called on its own), wb.ilc still comporting with the express statutory 

r:cquh:ements defining an A TDS. And. this reading is also consistent with the Cotntnission•s 

expectation that it ~NY need to consider changes as these technologies evolve. 26 

Confinning that a pted.ictive di2kr must have the statuto.q clements of an ATOS to be an 

A IDS under the statute does not run counter to any consumer privacy 01: public safety interests. 

Manual calls without the assistance of technology are not practical, and in some cases not even 

feasible, given the volume of calls made by ACA members, and the numerous federal, state and 

55678, U.S. Court of Appeals, Ninth Circuit, Amicus Brief of Twitter, Inc. and Path, Inc., at 1 (Nov. 
21. 2013)). 
1~ 2003 TCPA Order, at Y1J 131-33. 
26 2008 Declaratory Ruling, at 1 13. 

8 
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local regulatoty obligations they must meet. 27 Moreover, manual processes are more likely to cause 

ettotS and create significant ineffid.encies, resulting in potentiallmpacts to co.osumer privacy 

interests and serious c~onomic harm to companies. 

Ill. THE COMMISSION MUST CONFIRM THAT "CAPAOTY" FOR TCPA 
PURPOSES MEANS THE "PRESENT ABILITY" OF A DIALING SYSTEM. 

As stated above, ATDS is defined as equipment which "has" the "capacity (A) to store or 

produce telephone numbers to be called, using a. random or sequential number generator; and (B) to 

dial such numbers."28 Critically, "capacity'' is ~ot <;lefined in either the statute ot the t:egulationa. As 

A CA emphasized in its comments supporting the PACE Petition on this point, 19 the Conu:nission 

must explicitly confum that '~capacity" fot TCPA purposes means the prese;nt ability: of equipment 

to (A) store or produce telephone nwnbe.rs to be called, using a t211dom or sequential number 

generator; and (B) dial such numbers, at the time ths: call is made. Othe.tWise, given today's 

technology, atty smart phone, penonal computer equipped with a modtm ot host of other devices 

with the ability to dial a telephone number could potentially be encompassed under such an 

expansive interpretation. For reason..'! simiW: to those presented in the PACE Petition. a va.rietr: of 

othet petitionem support the .need to define ••capacity'1 :as the "pr~eo.t ability'' of a system, including 

those who develop and support both tmditional. and highly innovative services that benefit 

%7 Set S11pra not.e 3, at 2. 
21 4 7 U .S.C. § 2Z7 (a)(l ); Rilles a11d Rtg~~latums Jmplmmting the Teltphone Cof1J11f1Hf' Proledio11 Ad of 1991, 
RejxJrt (llfd Orrier, 18 FCC Red 14014, 132 (2003). 
29 See Professional Associa.tion for Customer E.ogagement, Petition for Bxpediltd Declaralory R111i11g 
and/ or F..xptdited RlllttJiaking. CG Docket No, 02..-278 (filed Oct. 18, 2013) \PACE Petition'}; tee a/Jo 
ACA Comments to PACE Petition, at pp. 3-7. As detailed in its .Reply Comments to the PACE 
Petition. ACA also agrees with PACE and the FCC that if a system requires human intervention, it is 
not "automatic» and therefore is not an "automatic telephone dialing system, under the TCPA. Set 
ACA Reply Comments to PACE Petition at p. 3. 
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consume.cs and bu.,!nesses alike. JO This diverse community of interests all n:questi.ng sim.ilfU' 

clarification further. demon~t.tates that Commission action on this point is utgently requited. 

Clarifying tlat "capacity'' must mean '1>tesent abilitY' is consistent with the TCP Ns pbin 

language, the Commission's p.riot TCPA rulemakings, the everyday meaning of the tenn and the 

legislAtive history of the statute. It is a longstanding principle of statutory construction that when 

Congress chooses not to define a tenn, its ordinary meAning typically applies.'' First, the definition 

in the statute begins with the ptesent tense- "htJJ the capacity" - reflecting that the statute is 

intended.to apply Qnly to equipment with current or present capacity.31 Second, as set forth in det2il. 

in the PACE Petition, dictionuy definitiom support the ordina:ty meaning of "capacity" as a dialing 

system's "ptesent ability" ot current capabilities.'" Of particul.at relevance, the Merriam-Webster 

DiGtiowuy d.ef.tnes ('capacity'' as "the &cility or powe.t to produce, perfonn, ot deploy., 34 A dialing 

system that otherwise meets the criteria fot an A TDS does not cauy such a "facility" or "power'' if 

it cannot petfoansuch functions in its cuttent form without significant modification. 

j() See, t.&, PACE Petition at pp. 7-12; GtrJNPMt,.l11r. 's PetitionjiJT' Exptdiud Dee/oratory RNiil't. and 
Clarifualion, CG Docket No. 02-278., at p. 14 (filed Much. 1, 2012); YouMail, Inc. •. Pelitio11 for 
Expedilui D1dam11Jry P.JIIin& CG Docket No. 02-278. at p. 11 (filed April19, 2013); Peti.liott #Glide. 
T aile, Ltd. for Bxptdited Dedara/Qfy R.kling, CG Docket No. 02~278, at pp. 9-13 (filed Oct 28', 2013). 

,, s,, e.g.., FCC v. AT&T Inc., 131 S. Ct 1177, 1182 (U.S. 2011) (eiting]ohmon v. United State;r, 559 
u.s. 133? 138 (2010)). 
32 47 U.S.C. § 227(a)(1) (emphasis added). By contrast, in. a different portion of the TCPA 
describing protection of subscriber privacy rights, Congress uses the future tense in describing the 
Coromission's requirc.rnent to initiate a rulemalclng involving, in part, an evaluation of the capacity 
for certain entities to establish certain processes. See47 U.S.C. § 227(c)(1)( .B) (The proceeding 
shall ... ev.alua.te the categories of public and private entities that wo11ltl htm the tfi.Pad!Y to es~blish 
and administer such methods and proceduresj(ernphasis added). 

u PACE Petition at pp. 10-11. 

~ Itl.; ne al.ro, Mettiam-Webster Dictionary, available at htfl7://rorc:.msrtriam
wrnter.com/dj'tionru;y/Qlpaciur (last accessed Jan. 28, 2014). 
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Recendy, one fedetal court gtappled with this precise issue and held that uca.pacit:y>• must 

mean .present ability: 

"[T]o meet the TCPA definition of an •automatic telephone dialing system/ a 
system.must haye a present capacity, at the time the caDs were being 
made, to stote or produce and can numbem &om a numbct generator. 
While a defendant can be liable under§ 227(b)(t)(A} whenever it lw such a 
system. even if it does not make use of the automatic dialing capability, it 
cannot be held liable if substantial modification ot alteration of the 
system would be required to achieve that capability.,»S 

I.n finding that a patticuw dialing system was not an ATDS, the court fo"Wld it _to be c.s:irlcal that 

the dialing system at issue was incapable of automatic dialing "in its present state!~ The court 

specifically rejected plaintiffs atgument that the equipment bad the teqtrisite TCPA capacity 

simply bec$1use it W2S possible for "certain software'" to be insmlled in the future to make 

automatic dialing poss.ible. The coutt pointed to the creation of such software as an iPhone app 

and questioned whether ''roughly 20 million Americall iPhone usus•• would be subject to the 

TCPA's mandates.37 Common sense dictates that the Hunt court's interpretation is cotte~t, and 

that "capacity" cannot mean hypothetical future ability. Hc:>wever. des,pite the helpful outcome of 

the I-1u11J cue, without specific FCC guidance tegatding the. definition of"capacity," nuisance 

lawsuits will continue to be .filed on the basis that the TCPA's scope extends to aoy device that 

could theoreticany perform the statutorily required functions, even if the device completely lacks 

any current ability to do so without significant modification.31 

lS H1111ta 21ttMortgau Corp .• 2013 U.S: Dist. LEXIS 132574, at *11 (D. AlA. Sept. 17, 2013) 
(etnplwis added). 
36 IJ. at *10 
37 U. at *11 
31 Su1 '·A·· Griffith 11. Col1.fllnttr Portfolio Sm1., I11c., 838 F. Supp. 2d 723, 727 (N.D. Ill 2011) (equipment 
could be treated as ao. A IDS if it could be ptogwnmed in the future to pe.rfonn A TDS functions). 
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As described herein, ACA memben. use predictive dialers and other <:fuiling systems to 

accu.t-.1tely and efficiently contact specific consumers, .related to a puticulat debt, and those systems 

typically do not have the prmnt abili!J to store or produce and call numbers from a number 

generator. Further, the use of such Sf$tems to contact specific consume.tS, for debt collection 

purposes, does not violate the consumer privacy intetests or public safety concerns that Congxess 

voiced when it acted to thwart overly aggressive telemuketing practices through the TCP A. 3-
9 And, 

this resding is also consistent with the Comm.i&sion's expectation that it may need to consider 

changes as these technologies evolve • ..., 

ACA joins the btoad call fo.r the Cotnmission to act expeditiously by explicitly c1arifying that 

"capacity" forTCPA purposes means the present ability. at the time tbe callis 1Jl3de· of equipment 

to (A) store or produce telephone numbers to be called, using a random or sequential number 

generator; and (B) dial such numbers. ' 

IV. PRIOR EXPRESS CONSENT SHOULD ATTACH T O THE PERSON 
INCURRING A DEBT, AND N OT THE SPECIFIC WIRELESS TELE PHONE 
NUMBER PROVIDE D BY THE DEBTOR AT THB TIME A DEBT WAS 
IN CURRED. 

Prior express consent to receive non~te.lemar.k.eting, debt collectiol) calls should attach to the 

person who provides a wireless telephone nwnbet when obtaining credit for goods o.r services, and 

not to the specific wireless telephone number the debtor provides. In its 2008 Declaratory Ruling, 

the FCC concluded that "the provision of a cell phone number to a creditor, e.g., as part of a credit 

39 Fot eXAmple, the Commission has agreed that "calls solely for the putpose of debt collection ue 
not telephone solicitations and do not constitute telema.tketing." RN/er and Rtg11/atio1ts ImplmmtJin.g tht 
Tekphone CtJnmmtr l'rofe(/io1t At:t of 1991, Rtq114JI of ACA lnlmtational for Clarifoalion and D«lamJory 
RN/inb CG Docket No. 02-278, DeclaBt~ Ruling, 23 FCC Red 559 at 1 11 (2008) ("2008 
Declaratory Ruling'}. 

o40 Jd. at 113. 
12 

. ' 

2/1112014 10:05 AM 



Nuance Copununications, Inc. - view http://appsint.fcc.gov/ecfs/document/view?id=7521 069730#statusbar ... 

17 of23 

application) reasonably evidences prior express consent by the cell phone subscriber to ~ cotltacted 

at that tlUmbet regarding the debe241 However, consumers ~ornetimes change wireless telephone 

numbeu for the specific purpose of avoiding a debt collection call. or, fo.t eumple, they may switch 

cattiers without porting their cu.ttent number. Moreover, recent studies show that today almost two 

in every five American homes have only wireless telephones) and sotne 38% of U.S. adults now live 

witeless-only households (ove.t 60% of adults aged 25-29), making alte.ma.tive tneana to live contact 

increasingly difficult. 42 Crucially, even in such ci!cum.stances, the individual has expressly consented 

to be contacted rega.tding the debt fu conside.tation for the goods or services received on good faith 

and credit. 

To make dUs common sen§,e change, the Commission should rule that by providing a 

wireless telephone number during the transaction or relationship that underlies the debt, or during 

41 2008 De<:Wato.ty Ruling, 1 9. 
41 Centel:s for Disease Control and Ptevention (CDC), Wmkss SNbsti11tti011: EarfJ Rtltase ofEslilllllhs 
Fromlh1 National Hta/Jh Intmit111 SNf"'llfl ]tl1lJ«l!Y-]11111 2013, Stephen J. Blumberg, Ph.D. and Julian V. 
Luke, Division of Health Interview Statistics, National Center fot Health Statistics, .released 
12/2013, at pp. 1-2, available at 
httpd/www.cdc,gov/nchs/data/nlli~./ea.dyrelease/witt}ess201312.pdf Qast accessed Jan. 28~ 2014); 
se~ also. Steven Shepard, Natiotlal Journal, Ammcans ConlinNt ~ Drop TIJtir l...antJiine PhMtJ, Dec. 18, 
2013, available at http;//www.natioooijoy.roal.com/hodine=on·calllame~s-continue-to-dt<>p= 
thcit-Jandlioe-phones-20U1218#uadefiu~s1 (last accessed Jan. 28, 2014); .Rmtark.r of Seaa Ltv, 
Ttdmology Trantitio~rs Polify Task Fone,Aaing Dim/Qr, at 11A NeJIWrle Traii.Jitio1t EP~mt,June 21, 2013 
(noting that "more than a third of U.S. households are now wireless-only and the percent of adults 
between the ages of 25 and 29 Jiving in wireless-only homes .is 60%. Yes 6-0.") (available at 
http: //hraupfoss.fcc.l;WV / edocs public/attacbmatcb/ DOC-321781Al ,pdf) (last accessed Jan. 28, 
2014). In addition, the Commission has relied on earlier versions of the same CDC study to 
highlight the increasing trend of wireless-only households in its reports. S~e, t.f,., Allnual Rtporl and 
A1111!Jsis of Competil:itle Markel Conditions With &sped~ Mobile WinltJJ, l11t1Ntii11g Commercia/Mobile 
Senices, WI' Docket N. 11-186, Sixteenth Repott (Mar. 21, 2013) at p. 25 (citing the July-December 
2011 version of the Wireless SNbstitlllio~t: £arb' &lean of Estimates from tht Natio~rai Hea/Jb Itf1mJie1JI. Stm;ey 
to report that "(t]he number of adults who rely exclusively on mobile witeless for voice service has 
inc.reased sign.ificantly in teeent years, .. . approximately 32.3 percent of all adults in the U.S. lived in 
wireless-only households during the second half of 2011. This compares to 27.8 pe.rcent of all adults 
in the second half of 2010 and 22.9 percent in the second half of 2009!') (internal citations omitted). 

13 

2/11/2014 10:05 AM 



Nuance Communications, Inc. - view http:/ /appsintfcc .gov /ecfs/document/view?id= 7 521 069?30#s tatusbar ... 

18 of23 

the collection of a debt, an individual consents to be contll.cted regatding the debt on any wireless 

number affiliated with that person ~I the underlying debt This clarification would narrowly apply 

only to these uniquely situated debt co.Uection calls - based on the individual's original consent to be 

contacted by telephone. 

The debtor is also alre~y protected from unfair. misleading, and abusive debt collection 

. 
practices ·as debt collection co:nunurucations are regulated under the FDCP A and numerous other 

federal and state laws. For exllmple, a debt collectm may not communiei\te with the consumer in 

connection with the collection of tmy debt at any unusual titne or place known or which shoUld be 

known to be inconvenient to the consumer.43 Also, a debt collector is prohibited from debt 

collection communications at the consumer's place of employment if the debt collector kttows or 

has reason to kn,ow that the consuln:e.t's employer prohibits such communications.44 Mo.reove.r. a. 

consumer has the ability to opt-out of receiving collections cotnmunications from the debt collector 

altogether.~ 

Thus, as matter of policy, and to ensure that communications from legitimate debt 

collectors are not impeded, the FCC should rule that in the case of non-telema.tketing~ debt 

collection calls, prior express consent attaches to the person who incurs the debt, and not just to 

the wireless telephone number that the debtor provides when receiving goods, setvices, or credit. 

43 15 USC 1692c(a)(1). 
44 15 USC 1692c(a)(3). 

1-S See 15 USC 1692c(c). 
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V. THE COMMISSION SHOULD ESTABLISH A SAFE HARBOR FOR "WRON G 
NUMBER" NON-TELEMARKETING CALLS .. 

Under current TCPA rules, a debt collector who dials a wrong number- despite taking 

substant:W precllutions and engaging in careful due diligence - can face enormous liability. Even 

rnore alatming, a debt collector can be held liable for calling a number for which the debt collector 

had appropriate consent if that consumer no longer maintains the telephone number and the call is 

.teeeived by an unintended .tecipient - simply because the consumet never updated his ot het 

account with, or otherwise communicated, new telephone n~ information - or can otherwise 

be held liable for unknowingly calling a number for which a recipient is ch~ even if the debt 

collector haa made good faith efforts to comply with the TCP A. This result is patendy unfair-

debt collcctor.s cannot be held to .the stand.ud of om.nisd.ence.-14 To .rectify this, the Commission 

should establish a safe harbor for non-tdetna.rketing calls when the debt collector had previously 

obtained appropriate consen.t and had no intent to all any person other than the person who had 

previously provided consent to be called, ot had no reason to otherwise know that the alled party 

would be chatged for the incoming calL 

This type of safe ha.rbo.r is not unprecedented In 2004, the Commission established a safe 

harbor from the prohibition on placing calls using an A TDS or prereeo..t:ded message ~ to 

wireless numbers when made to numbers that have been .tec.ently ported &orn wirelioe service to 

-46 ACA strongly supports the Petition for Expedited Declaratory Ruling of United Healthcare 
Services, Inc. (ftled Jan. 16, 2014, CG Docket N o. 02-278), requesting clarific.2tion that TCP A 
liability does not apply to info.t.mational, non-telemarketing autodialed and prerecotded calls to 
wi.teless numbers fo.t which valid prior ~xpress consent has been obtained but which, unknown. to 
the calling party, have been subsequently ..t:cassigned from one wireless subscriber to another. As 
stated by United. "It is inconsistent with the letter and purpose of the TCPA to expose ro litigation 
callers that dial numbers for which they luve obtained 'prior express consent' to call just because 
those numbers have been reassigned -w;thout the callers knowledge." United Healthcare Service 
Petition at 3. 
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witeless setvice.•7 Under the safe harbor, a. caller is not be liable when making ATDS or 

prerecorded message. calls to a wireless nut:nber ported from wireline service within the p.t:eviow 

15 days, provided the number is not alteady on the mtional do-not--call registry or the caller's 

compao.y~speci6c do-not~calllist. -48. Accor<iin8 to the Commission, this safe haibor was necessary 

to ensure that callers would have a reasonable opportunity to comply with rules while at the same 

time protecting consumer privacy inte.rests.49 The safe harbor did not nullify the need for 

te.le.tnatketers to abide by any of the Commissionts other telemarketing rules; not did the safe 

harbor excuse any willful violation of the ban on using autodialets or prerecorded messages to call 

wireless numbers. 

In adopting that safe harbor, the Commission explained that because it is impossible for 

telema.rketers to identify immediately those numbets that have been ported frotn a witeline service 

to a wireless service provider, telemarketers are unable to strictly comply with the statute. Thus, 

the wireless number pombility safe harbor reflected ope.tarional realities to ensure that application 

of the TCPA would not «demand the imposSlble;. from callers.50 

Similarly, a limited safe hatbo.t is necessat:y to ensure that cal.len do not face liability undet 

the TCPA fot placing non-telemuketing, non-solicitation AIDS calls to lawfully obtained 

numbers (such as wireless .numbe.tS obtained with priot express consent) when such numbers are 

subsequently no looget maintained by the intended called party without the knowledge of the 

41 See RtJes and Re!J'IatiOitl Implementittg the TekphfJitt Conmmtr ProttclionAct of 1991, Order, 19 FCC Red 
19215 (2004) C'2004 TCPA Order''). 

48 S~t41 C.F.R. § 64.1200(a)(1)Q'V) . 

.. Ste 2004 TCPA Order,, 1. 

50 Ste 20041'CPA Otder, 19. 
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caUet. or when the debt collector has no way of knowing that the called party would be chatged 

fot the call (such as, foJ: example, a c~. to a tesidenti.al number where the called party is using a 

Voice Over IP ( .. VOIP,) se.rvice and t~e debt collector bas no way of knowing that the .residential 

line is a VOIP line through which the customet is cha.tged per call). Without such a lirriited safe 

harbor. the TCP.Ais "demand(ing) the impossible" from c.allets trying to comply with the statute. 

Of course, this safe harbor, like the safe harbor found in.§ 64.1200(a)(1)(iv), should only apply for 

calls t:IDknowingly placed to a such numbe.cs. Suggested new rule language reflecting this: proposed 

change- is underlined below: 

§ 64.1200 Delivety restrictions. 

(a) No person or entity may: 

(1) Except as provided in. paragraph (a)(2) of this section, initiate~ telephone call (other 
than a call made for emetgency pw:poses or is m1de with the prior express consent of the 
called party) using an autotnlltic telephone dWing system or an artificial or prerecorded 
voice; 

(ill) To any telephone number assigned to a paging serVice, cellulu telephone service, 
spec.ialized mobile radio service, or other radio common carrier service, or any service for 
which the called party is charged fo.r the all 

(iv) .A person will oot be liable for violating the prohibition in paragmph (a)(1)(w) of this 
section wheo the call is placed to a wireless oumbe.r that has been ported from wireline 
service and such call is a voice call; not knowingly made to a wirele$s number, and made 
within 15 days of the porting of the number from witeline to wireless service, provided the 
number is oot already on the rational do-not-call registry or caller's company-specific do
not-call list. 

(v) A pmoA will not be liable for violatiq the prohibition in p,aruraph (a)(t)(jii) Qf 
this section when. des.pite the cam"&' pattYs e,ood faith effortL a non-tetemarkctiq 
can is unlmgwin&b' placed to a) a. wireless nwnbet which the partf pmvidina consent 
no lo~r maiQtaina, gt 'b) to a numbet for which the called pany ia chat&,e<~. such as. 
for example. a caD to a tetidcntiallige that incwa a separate cJw&c. 
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VI. CONCLUSION 

.ACA respect£ully requests that the Commission initiate a rulemaking to adopt much-needed 

cW:ifications to the TCP A to ensure covered communications will be governed by a clear, fair and 

consistent regulatory ftamework. Specifically, ACA urges the Commission to: (1) clarify that not aD 

ptedictive dWets are categorically autodialers; (2) define •'apacity" Ulldet the TCPA to mean present

ability; (3) cladfy· that prior express consent attaChes to the person in.ctu:ring a debt. and not the 

specific telephone number provided by the debtor at the time a debt was incurr~ and (4) establish a 

safe harbot for autodialed "wrong number'' non-teleroatketing calls to wireless numbers. These 

propos_als are critical to remove the confusion and uncertainty thllt that has facilitated the explosion 

in frivolous TCP A class action litigation, as well as to ensure that legitimate, non-telematketing debt 

collection calls are not Wlfairly impeded. 
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EXECUTIVE SUMMARY 

Class action litigation re~ted to the Telephone Comumer Protection Act ('TCPA") bas 

spiraled out of contro~ and the TCPA, a statute meant to shield consumers from harassing 

telephone calls has, in the last several yean, become a sword for harassing lawsuits. Because there 

are no limits on damages, and very low ba.ttiers to filing even the most frivolous of lawsuits, 

companies are increasingly being forced to choose between settling quickly or ~ttin&. the future of 

the company in court, where damages can easily total millions of doUars even when the 
.... .. . -- ~-·-..,_·- --~- - -· ----·---·· - - ·--···-... ·----- ·---- - .......... --------------··-- .. 

communication does not undermine any consumer policy, and even when the total cost to the 

consumer is trivial (or zero). 

Jn filing this Petition. ACA International ("ACAj respectfully requests that the Commission 

address sever.ll significant issues related to its rules promulgated under the TCP A, and in particula.r 

modernize and update those rules given that telephone technology has changed d.wnatically in the 

over two decades since the TCP A was enacted into law. ACA members cont2et consumets 

exclusively for 11011-ftlmarlutill!. reasons to facilitate rhe recovety of payment for services rendered. 

goods that hAve been received. or loans that luve been given, and to explain available optioru. The 

use of modem technology is crucial foJ: facilitating compliance wi~ the myriad federal. state and 

local laws and regulations that govern all aspects of communications between ACA member 

companies and consumers. 

'The Commission's adoption of desperately needed updates, clarifications and revisions to itJ 

TCP A rules will allow covered communications to be governed-by a cleu, fair and consistent 

regulatory framework that protects the interests Congress contemplated in enacting the TCPA 

without impeding legitimate business operations. Specificallf., ACA requests the FCC to~ (1) confirm 

that not all predictive diale.rs are categorically automatic telephone dialing systems ("AIDS" or 

"autodiale.ts"); (2) confirm that "capacity' ' under the TCPA means present ability; (3) clarify that 
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