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EXECUTIVE SUMMARY

Congress has mandated that a nationwide Positive Train Control (“PTC”) network be
fully operational on the nation’s passenger and freight railroads by December 31, 2015. As part
of satisfying this statutory mandate, the railroads must install approximately 22,000 wayside
poles and other PTC-related infrastructure on the national railroad rights of way. However,
nearly ten months after the Federal Communications Commission (“FCC” or “Commission”)
promised a solution to expedite the historic preservation review of these facilities—during which
time all review was suspended and the entire 2013 construction season lost—the draft Program
Comment offers little that would permit the timely deployment of these poles. The Association
of American Railroads (“AAR”) continues to feel strongly that the best solution to address the
need for expedited, comprehensive historic preservation review of PTC wayside facilities
remains an exemption from review for all PTC-related infrastructure no taller than seventy-five
feet located on the railroad rights of way and not immediately proximate to a known historic
property.

If the FCC declines to seek such an exemption, the Commission should adopt a Program
Comment that truly expedites the historic preservation review process for such facilities, imposes
firm deadlines on the resolution of the approval process, and ensures that all railroads can benefit
from these revisions—which the current draft Program Comment does not accomplish.
Specifically, although the draft Program Comment provides for a conditional exemption for State
Historic Preservation Officer review, it:

e Will not apply to any PTC-related infrastructure deployed by at least three of the
seven Class | railroads;

e Continues to anticipate time-consuming, pole-by-pole Tribal review;
e Does not offer definitive deadlines for the resolution of review by Tribal Nations;



e Allows Tribes to make automated information requests which have the effect of
delaying approval,

e Shifts the burden, properly assigned to Tribes, to the railroads to identify historic
properties of cultural and religious significance to Tribal Nations;

e Requires the time-consuming and costly preparation of cultural resource reports
that would not be helpful to many Tribal Nations, and that are not required by the
existing historic preservation review process; and

e Allows Tribal Nations to require monitoring and/or alternative excavation
techniques for potentially every PTC-related deployment site nationwide with no
evidentiary showing of the likelihood of the presence of cultural resources.

As provided in the rules of the Advisory Council on Historic Preservation (“ACHP”),
program comments are intended to preclude case-by-case review of undertakings. In contrast,
the draft Program Comment anticipates the separate review by Tribal Nations of each of the
22,000 PTC-related wayside facilities that must be deployed by the railroads pursuant to a
Congressional mandate. Moreover, the proposed historic review process does not provide firm
deadlines for the resolution of Tribal consultation, which in the experience of the railroads can
take as long as nine months—for each pole. The process outlined in the draft Program Comment
would not only foreclose the industry from meeting the PTC implementation deadline imposed
by Congress, but almost certainly lengthen the deployment process well beyond 2015.

The FCC has the authority to establish firm deadlines for Tribal Nation review, and
should do so. Specifically, agencies need only provide a Tribal Nation a “reasonable
opportunity” to identify concerns regarding historic properties, and other agencies have imposed
decisive deadlines on matters of Tribal consultation. The AAR appreciates the intent behind the
conditional exemptions from State Historic Preservation Officer review that the FCC has

included in the draft Program Comment, but remains concerned that, as drafted, the Program

Comment does not represent a significant improvement over the Commission’s existing Tribal



review process, and in some ways is more onerous. Neither process is suitable for the review of
a critical, time-sensitive public safety initiative with the broad, national scope of PTC.

The ACHP’s rules do not require that the historic preservation review process be
exhaustive, but simply that Federal agencies make a “good faith and reasonable” effort to
identify historic properties and “take into account” the effects of their undertakings on such
properties. The PTC-related wayside facilities that must be deployed are not 300 foot towers
being dug into undisturbed land, but small poles closer in height to standard utility poles already
ubiquitous in the urban and rural landscape, and located on the railroad rights of way in soil that
has been subject to repeated disruption for, in some cases, well over a hundred years.
Importantly, facilities located on the railroad rights of way that have previously been put through
the existing historic preservation review process were ultimately found to have no effects on any
historic properties, and there is no reason to believe that any of the remaining PTC-related
wayside installations will be any different. The draft Program Comment wrongly turns the
historic review process on its head and creates a presumption that every site proposed for PTC
deployment should be considered a historic property unless shown otherwise by the railroads. In
fact, the burden lies on Tribal Nations to establish, through evidence supporting a high
probability of the presence of archeological artifacts, that a historic property exists that should be
the subject of consultations and, if needed, mitigation.

Finally, while the railroads are prepared to work closely with the FCC, Tribal Nations,
State Historic Preservation Officers, and other stakeholders to address concerns regarding
previously constructed PTC facilities, resolution of this issue should not be a precondition for
arriving at a workable Section 106 process that permits the timely installation of the thousands of

remaining wayside structures required for nationwide PTC deployment. The focus of the FCC,



and the draft Program Comment, should be on fulfilling its obligation under the ACHP’s rules
and enabling the expedited, programmatic review of all PTC-related facilities located on the

railroad rights of way.
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I. INTRODUCTION

The Association of American Railroads (“AAR™)! respectfully submits these comments
in response to the Public Notice (“Public Notice”) released by the Wireless Telecommunications
Bureau of the Federal Communications Commission (“FCC” or “Commission”) in the above-
captioned proceeding.? In the Public Notice, the FCC seeks comment on the draft Program
Comment® to govern review of Positive Train Control (“PTC”) wayside facilities under Section
106 of the National Historic Preservation Act (“NHPA”).*

The AAR continues to feel strongly that the best solution to address the need for

expedited, comprehensive review of PTC wayside facilities remains an exemption from State

! The Association of American Railroads (“AAR”) is a voluntary non-profit membership organization
whose freight railroad members operate 82 percent of the line-haul mileage, employ 95 percent of the
workers, and account for 97 percent of the freight revenues of all railroads in the United States. More
information on the AAR is available at our website, https://www.aar.org/Pages/Home.aspx.

Z Comment Sought on Draft Program Comment to Govern Review of Positive Train Control Facilities
under Section 106 of the National Historic Preservation Act, WT Docket No. 13-240, Public Notice, DA
14-97 (rel. Jan. 29, 2014) (“Public Notice™).

® See Public Notice Attachment A (“Draft Program Comment”).
* See Public Notice at 1; 16 U.S.C. § 470v.



Historic Preservation Officer (“SHPO”) and Tribal review for all PTC-related wayside facilities
no taller than seventy-five feet located on the railroad rights of way that are not immediately
adjacent to any previously recorded historic properties, as detailed in the AAR’s previous
comments on the PTC Scoping Document.” In the alternative, the Commission should modify
the draft Program Comment to truly expedite the Section 106 review process, and ensure that all
railroads can benefit from these modifications.® As currently drafted, the Program Comment
provides beneficial exemptions regarding SHPO review, but fails to significantly address the
existing deficiencies in the FCC’s Section 106 Tribal review process. In particular, a request for
additional information by a Tribal consulting party can eliminate all deadlines for the resolution
of review. Moreover, the structure of the draft Program Comment inverts the normal Section
106 process by requiring that the railroads supply consulting Tribal Nations with information
regarding historic properties of potential cultural and religious significance to those Tribes.
Neither the Commission’s existing historic preservation review mechanism, nor the process
outlined in the draft Program Comment, is suitable for the review of a critical, time-sensitive
public safety initiative with the broad, national scope of PTC.

1. THE DRAFT PROGRAM COMMENT WILL NOT EXPEDITE THE CURRENT
SECTION 106 REVIEW PROCESS

After waiting nearly ten months for the release of a streamlined solution to the existing
historic review process from the FCC, the railroads are disappointed that the draft Program

Comment offers no appreciable improvements regarding the Tribal review process. Instead, like

® See Comments of the Association of American Railroads, Comment Sought on Scoping Document for
Development of a Proposed Program Comment to Govern Review of Positive Train Control Facilities
under Section 106 of the National Historic Preservation Act, WT Docket No. 13-240 (filed Nov. 15,
2013) (“AAR Scoping Document Comments”).

® The AAR’s recommendations for modifying the draft Program Comment are set out in the attached
Appendix.
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the existing Section 106 review mechanism, the draft Program Comment is poorly suited to
expedite review of large scale time sensitive infrastructure projects such as PTC, and in
particular lacks clear deadlines for the resolution of application review. The Program Comment,
as drafted, would fail to provide the relief needed for the railroads to initiate the deployment of
approximately 22,000 PTC-related wayside facilities to satisfy the Congressional public safety
mandate, and will delay the installation of PTC past the Congressionally mandated 2015
deployment deadline.

In May 2013, at the FCC’s request, the railroads suspended the submission of
applications for Section 106 review for PTC wayside infrastructure while the Commission
developed a “streamlined” solution for historic preservation review processing, effectively
putting all PTC infrastructure deployment in the railroad rights of way on hold.” While the AAR
appreciates the FCC’s efforts to adopt a Program Comment to address PTC deployment, the
historic preservation review process outlined in the draft Program Comment will take at least as
long, if not longer, than the existing mechanism to review applications for PTC-related wayside

deployment.

" With the permission of the FCC, since May 2013 some railroads have submitted some requests for
approval using the established Tower Construction Notification System (“TCNS”) process for the review
of small base station towers that would otherwise qualify as undertakings covered by the draft Program
Comment. On January 8, 2014, the FCC reopened TCNS on a limited basis in a Beta test format for the
filing of PTC-related wayside facilities applications batched in groups of no more than twenty contiguous
sites located within a single county in areas that were subject to discussion with Tribal Nations at
meetings in Rapid City, South Dakota and Tulsa, Oklahoma in fall 2013. See Letter from Jeffrey
Steinberg, Deputy Chief, Spectrum and Competition Policy Division, Wireless Telecommunications
Bureau, Federal Communications Commission to Timothy Strafford, Assistant General Counsel,
Association of American Railroads at 1-2 (Jan. 8, 2014) (“Steinberg Letter”). Several of the railroads
have submitted applications for review for PTC-related facilities in the weeks since, and other railroads
are engaged in the process of preparing submissions under this interim program. There have been
increasing indications, however, that numerous Tribal Nations will not review applications for PTC-
related wayside facility installations under the interim program.

-3-



A. The Existing Section 106 Process Cannot Expedite the Processing of Large
Deployments such as PTC

The current FCC historic preservation review process, which is set out in the Nationwide
Programmatic Agreement (“NPA”),2 suffers from several shortcomings that have an especially

significant negative impact on PTC deployment:

e The Tower Construction Notification System (“TCNS”) process is not suited for
the review of relatively large numbers of applications submitted at the same time;

e There are no deadlines to provide a backstop for the resolution of Tribal review,
and Tribal Nations may make automated information requests that have the effect
of delaying approval;

e Consultative fees charged for Tribal review and monitoring are not transparent;
and

e The process places an undue burden on consultative stakeholders to review
applications for facilities with de minimis effects on historic properties, as
evidenced by the lack of findings of significant impact or complaints with respect
to historic reviews of wayside facilities completed to date.

The FCC has acknowledged that “[p]arties seeking to deploy wireless infrastructure often
face processes they must complete prior to construction that can take long periods of time and
impose significant expense.” The TCNS process was not designed for the approval of relatively
large numbers of applications at the same time. The precipitating factor in the FCC’s decision in

May 2013 to halt the submission of PTC-related wayside infrastructure was the breakdown of the

8 See 47 C.F.R. Part 1, App. C—Nationwide Programmatic Agreement Regarding the Section 106
National Historic Preservation Act Review Process (“NPA”).

® Acceleration of Broadband Deployment by Improving Wireless Facilities Siting Policies; Acceleration
of Broadband Deployment: Expanding the Reach and Reducing the Cost of Broadband Deployment by
Improving Policies Regarding Public Rights of Way and Wireless Facilities Siting; Amendment of Parts 1
and 17 of the Commission’s Rules Regarding Public Notice Procedures for Processing Antenna Structure
Registration Applications for Certain Temporary Towers; 2012 Biennial Review of Telecommunications
Regulations, WT Docket No. 13-238, WC Docket No. 11-59, RM-11688 (terminated), WT Docket No.
13-32, Notice of Proposed Rulemaking, 28 FCC Rcd 14238, 14240 { 3 (2013) (“Wireless Tower Siting
NPRM”).
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TCNS process following the submission of 280 applications by a railroad.® As the NPA
provides that TCNS is the most definitive means for an applicant to ensure it has made contact
with all relevant Tribal Nations, the failure of TCNS to accommodate the submission of several
hundred applications at a time poses an obvious challenge for the processing of the 22,000
pending PTC wayside facilities.

More critically, the existing Section 106 process does not include deadlines to provide a
backstop for the resolution of Tribal review, and Tribal Nations may make automated requests
for additional information that can have the effect of postponing the resolution of approval for
months after submission. In practice, although the NPA was implemented to improve the
historic review process and streamline the approval of communications towers, the railroads
have found that Section 106 review for an application typically takes at least five or six months
from submission to approval, and can take as long as nine months.™* While the NPA provides
clear deadlines in cases where a Tribal Nation expressly disavows any interest in consultation,
the FCC has taken the position that the Section 106 review process also allows a Tribal Nation to
make automated requests for information to supplement the submission packet, and that each
such request essentially “stops the clock” on Tribal review. The submission of an application

packet often triggers an apparently automatic request for additional information from Tribal

10 See Letter from Theodore K. Kalick, Senior U.S. Regulatory Counsel, Canadian National Railway, to
Stephen G. DelSordo, Federal Preservation Officer, Federal Communications Commission at 6 (May 9,
2013) (“Kalick Letter”), attached to AAR Scoping Document Comments.

' Similarly, Verizon recently conducted a survey of its Distributed Antenna System (“DAS”) projects,
and found that the average time to complete a review was 84 days, with poles requiring approval from
multiple Tribal Nations potentially taking much longer. For example, Verizon reports that a DAS
installation on the roof-top of a building in Pennsylvania with no historic effects required consultations
with nine Tribal Nations, and the last response was received 126 days after the Tribal review process was
initiated; while the installation of a similar small antenna in Cleveland, Ohio was approved by the SHPO
in 37 days, but took 150 days to receive approval from all Tribal Nations contacted through TCNS. See
Comments of Verizon and Verizon Wireless, Acceleration of Broadband Deployment by Improving
Wireless Facilities Siting Policies et al., WT Docket No. 13-238, WC Docket No. 11-59, RM-11688, WT
Docket No. 13-32 at 9 (filed Feb. 3, 2014) (“Verizon NPRM Comments™) .
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Nations served by TCNS, putting these applications in an administrative limbo with no clear path
to resolution. In many cases more than one Tribal Nation expresses interest in consultation on a
potential deployment site, giving rise to multiple opportunities for delay, but information
requests on the part of only one Tribal Nation can significantly extend the duration of the
approval process. As Verizon noted recently regarding this general problem with the current
Section 106 process, “[i]f even one tribe does not respond to a notification or fails to render a
determination about the effects of a project, the entire project will be delayed by a minimum of
60 days, but many times...the time is far longer.”*?

The current Section 106 process also involves highly variable and unforeseeable costs for
applicants to gather data in response to Tribal requests, as well as to pay Tribal consultative and
monitoring fees. Verizon reports that the cost for a consultant’s report can be as much as $4700
per installation site, which does not include the cost of Tribal consultation fees and additional
studies or tests.® For a proceeding of the scale of PTC, consultative fees add up quickly. After
submitting fewer than 300 poles to the FCC for historic review processing, one railroad received
requests from various Tribal Nations for the payment of consultation fees totaling $338,000, or
$1,203 on average per site.** The lack of transparency regarding potential consultative fees and
inability to predict the extent of information requests that will be made results in a difficult
budgeting process for applicants for historic preservation review.

One of the most challenging aspects of the FCC’s existing Section 106 process is it

places serious burdens on Tribal Nations as consulting parties as well as on the applicants. As

12 See id. at 20.
¥ Seeid. at 9.

14 See Kalick Letter at 6. More recently, a railroad submitting applications using the Beta TCNS process
was informed by a consulting Tribal Nation that its fees for clearing PTC-related infrastructure would be
double the fees for reviewing non-PTC infrastructure.
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the NPA contains few exclusions, Tribes are required to review large numbers of applications
with limited resources, even when the proposed facilities are likely to have little or no potential
impact on any historic property of cultural and religious significance to any Tribal Nation. For
example, the United South and Eastern Tribes (“USET”) has described how Tribal Nations
struggle under the annual burden of reviewing hundreds of communications tower applications,
not to mention the added burden of having to review applications for 22,000 PTC-related
wayside facilities.’> The lack of exemptions in the current process for the deployment of
infrastructure that will pose no or a de minimis risk of adverse effects on historic properties
increases the burden on all applicants and stakeholders, including Tribal Nations, in the PTC-
related infrastructure review process.'® Based on the railroads’ previous experiences with
Section 106 review, however, the vast majority of communications infrastructure similar in size
and location to the PTC-related wayside facilities are ultimately found to have no or minimal
effect on historic properties, and so require no further assessment prior to implementation. The
FCC should draw from its lengthy history of overseeing the clearance of structures similar to
PTC-related facilities without the need for mitigation measures, and draft the Program Comment
to avoid increasing the amount of historic preservation review that will ultimately end with a

finding of no effects on historic properties.

' See Reply Comments of USET, Nationwide Programmatic Agreement Regarding the Section 106
National Historic Preservation Act Review Process, WT Docket No. 03-128 at 2 (filed Sept. 8, 2003).

16 See Save Our Heritage, Inc., et al., v. FAA, 269 F.3d 49, 58 (1st Cir. 2001) (affirming that an agency
can exclude undertakings from both environmental and historic preservation review based on a finding of
a de minimis effect on the human environment); see also See Wireless Tower Siting NPRM, 28 FCC Rcd
at 14243 1 11; see also Comments of the Association of American Railroads, Acceleration of Broadband
Deployment by Improving Wireless Facilities Siting Policies et al., WT Docket No. 13-238 et al. at 13-17
(filed Feb. 3, 2014) (“AAR Wireless Tower Siting Comments”) (discussing authority of the FCC to
exclude wayside deployments from historic preservation review based on a finding of de minimis effect).
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B. The Process Outlined in the Draft Program Comment Will Not Provide the Needed
Relief

The draft Program Comment was intended to address the deficiencies in the current
historic review process regarding the expeditious review of PTC-related infrastructure, and the
proposed SHPO exemptions will improve and expedite this side of the review process. The
process outlined in the draft Program Comment, however, suffers from the following specific
problems:

e The revised process will not apply to any PTC-related infrastructure deployed by
at least three of the seven Class I railroads;

e While the reformed TCNS submission process purports to offer administrative
convenience, it continues to anticipate time-consuming, pole-by-pole Tribal
review as opposed to clearance of larger sections of track;

o Like the existing historic preservation review process, the draft Program
Comment does not offer definitive deadlines for the resolution of Tribal review;

e Tribal Nations may continue to make automated information requests which have
the effect of delaying approval;

e The addition of new required documents, including cultural resource reports, will
increase the time needed to prepare applications for submission as well as the
time needed for Tribal Nations to review applications, and producing such
information is an inefficient and costly exercise as not all Tribal Nations have
asked for such documentation; and

e The proposed process allows Tribal monitoring and/or alternative excavation
techniques upon request for every pole deployment, without requiring any
evidentiary showing of the probability of the presence of cultural resources,
instead of as mitigation techniques where necessitated.

The draft Program Comment will not apply to all railroads’ PTC-related wayside

infrastructure. Although the railroads have previously shared their deployment plans with the
FCC, the dimensions of the foundations that are set as the maximum limit for PTC-related
facilities in the draft Program Comment are exceeded by at least three railroads.'” The FCC and
industry alike are not well served by a Program Comment that fails to encompass such a large

number of PTC-related wayside facilities in its provisions.

17 see Section IV infra.



Without batched review of applications, the draft Program Comment is of limited utility.

In the draft Program Comment, the FCC provides that it may, at its discretion, permit the batched
submission of applications for review of PTC-related infrastructure into TCNS. However, the
Commission clarifies that any batching of submissions “is for administrative convenience and is
not intended to affect the level of review.”*® Under the ACHP’s rules, a Program Comment is
intended to be used “[w]hen effects on historic properties are similar and repetitive or are multi-
State or regional in scope,” and Program Comments previously approved by the ACHP generally
preclude case-by-case review of undertakings.*® While the convenience of batched submission
may be minimally useful in reducing the work of submitting thousands of separate PTC-related
applications into TCNS, the failure of the Program Comment also to provide for batched review
of PTC-related infrastructure effectively dooms the utility of the proposed process.?’ Other than
the mild and, as the FCC acknowledges, purely administrative convenience of being able to enter
groups of PTC-related wayside facilities applications, rather than having to enter each
application separately, the batching provision offers no advantages to the railroads, and will not

have any impact on the way Tribes will conduct their review.

'8 See Draft Program Comment at 7.

19 See 36 C.F.R. § 800.14(b)(1); see also, e.g., Program Comment Issued for Streamlining Section 106
Review for Actions Affecting Post-1945 Concrete and Steel Bridges, 77 Fed. Reg. 68790, 68791 (2012)
(providing for programmatic, rather than site-by-site, review of undertakings affecting highway bridges).

%> Moreover, the FCC has failed to address continuing technical shortcomings with the TCNS process.
According to conversations with FCC staff, the only change made to TCNS since its use for PTC-related
facilities was suspended in May 2013 has been an expansion in the number of characters that can be
entered in the one available free text field (the address field). It is not clear that the design issues that
caused the FCC to instruct the railroads not to use TCNS have been resolved. Further, in its January 8,
2014 limited reopening of TCNS on a test basis, the FCC requested that the railroads provide more robust
information packages beyond that currently required and submit them into TCNS. See Steinberg Letter at
2. While the railroads have complied by accompanying their applications with a supplemental
information package, they have continued to receive automated responses from Tribal Nation requesting
more information. This has created confusion, as it is unclear whether or not the submissions have been
reviewed, and raises concerns that a similar provision in the draft Program Comment will not be effective
in shortening the period for Tribal review.
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The draft Program Comment does not include definitive deadlines for the resolution of

Tribal review. Although the draft Program Comment facially offers some helpful shortened
deadlines (sixty days to forty days) for Tribal Nations to determine that they are not interested in
further consultation regarding a specific application, this small benefit is greatly outweighed by
the fact that— like the existing Section 106 process—it does not include definitive deadlines for
the resolution of Tribal review. Instead, Tribal Nations are permitted to follow up receipt of a
submission package with requests for additional information, with no limit on the time to review
information packages once provided. The ability to respond to an application with additional
information could render the shortened forty day period meaningless, as review in fact could last
indefinitely.

The draft Program Comment’s deadline for dispute resolution of sixty days, “unless the
FCC determines additional time is necessary,” is similarly ineffective. Indeed, in the railroads’
experience, even with significant additional time, the FCC has been unable to resolve a much
smaller number of disputes involving TCNS entries of non-PTC rail infrastructure. The FCC is
not adequately staffed now to resolve disputes between various stakeholders, and there is no
reason to believe that it could satisfy a sixty day deadline when faced with the review of
thousands of entries.

Although the draft Program Comment takes the unprecedented step of requiring the
default submission of a cultural resource report for each PTC-related location prior to any
request by a Tribal Nation, the utility of this provision is questionable if Tribal Nations have no
deadlines for the review of such information. In the railroads’ experience, preparation of the full
list of required information documents, including cultural resource reports, will take from four to

six weeks per installation. If adopted as drafted, the Program Comment could eliminate the
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possibility of the deployment of any PTC-related infrastructure in 2014 for some railroads, as
clearances could come too late in the construction season to arrange for work crews before the
winter season begins. No benefit will be gained if applicants are required to expend considerable
resources to provide such studies upfront if such submissions are not required by a particular
Tribal Nation or are not reviewed expeditiously. Moreover, such a provision effectively inverts
the Section 106 process by placing the burden of identifying historic properties of cultural and
religious significance to Tribal Nations on the railroads.?

The draft Program Comment does not require an evidentiary showing prior to monitoring

and/or alternative excavation. The draft Program Comment establishes the ability of Tribal

Nations to request monitoring and/or alternative excavation techniques on request, with no
evidentiary showing. This is a backwards approach to the Section 106 review process. Under
the NPA, Tribal consultation is a two-part process. First, consultation is intended to ascertain
whether any historic property of cultural and religious significance might be located within the
Area of Potential Effects (“APE”). Second, if a determination is made that any such a historic
property exists, consultation should attempt to reach an agreement on the presence or absence of
effects on that property.?? Only at this second stage would mitigation such as monitoring or
alternative excavation techniques be necessary. In contrast, the draft Program Comment
suggests that before a Tribal Nation has even ascertained that any historic property exists that
could be subject to direct or visual effects from the PTC-related deployment, that Tribe can
require that all sites be subject to monitoring or to alternative excavation. In fact, with no

evidentiary showing, under the draft Program Comment any potentially interested Tribal Nation

2! See NPA at Section VI.D.1.b (providing that applicants “shall gather information from Indian tribes...to
assist in identifying Historic Properties of religious and cultural significance to them”) (emphasis added).

22 5ee NPA at Section IV.G.
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can require monitoring for any site even if a railroad has voluntarily commissioned a field study
by a Secretary of the Interior-qualified professional archeologist who has made a determination
that no archeological historic properties exist within the APE.?* The draft Program Comment
also does not address the logistics of coordinating the potentially dozens of Tribes who could
claim an interest in sending a monitor to observe the installation of a particular site, including the
challenge of organizing and scheduling deployments and ensuring the safety of all track-side
personnel.

As discussed in Section 1V below, to request monitoring or alternative excavation
methods as a form of mitigation, a Tribal Nation should first be required to establish—based on
its own records, historical documents, or specific cultural resources—that a historic property of
cultural and religious significance exists within the relevant APE. As currently drafted the
Program Comment establishes the entire national railroad rights of way as a historic property,
subject to blanket mitigation. The railroad rights of way, which have been operated for up to 175
years, have been subject to significant, heavy construction and maintenance associated with
railroad operations. At a maximum height of seventy-five feet, the PTC-related wayside
facilities would be considerably smaller than standard communications towers, and would be
closer in height to standard utility poles that are already ubiquitous in the urban and rural
landscape. Due to the high level of previous disturbance on the railroad rights of way, and the
small scale of the PTC-related wayside facilities, the likelihood of existing cultural resources that
could be affected by PTC-related wayside infrastructure deployment and require any form of

mitigation is minimal.** The railroads continue to be open to mitigation in any situation where a

2 See id. at Section VI.D.2.

?* The NPA provides that to assess potential effects on historic properties, applicants should consider
factors such as “topography, vegetation, known presence of Historic Properties, and existing land use.”
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Tribal Nation expresses a specific concern regarding a historic property and provides evidence to
support this concern.

I11.  THE PROGRAM COMMENT PROCESS DOES NOT REQUIRE THAT ALL
IMPACTS ON HISTORIC PROPERTIES BE AVOIDED

The draft Program Comment does not need to guard against any potential impact to any
unknown historic property. Congress did not intend that the Section 106 process be exhaustive.
As the Commission has previously noted, the NHPA *“contemplates a balancing of the likelihood
of significant harm against the burden of reviewing individual undertakings” and “does not
require perfection in evaluating the potential effects of an undertaking in every instance.”®
Specifically, Section 106 and the ACHP’s rules require that federal agencies “take into account”
the effect of their undertakings on historic properties, and engage in a “good faith and reasonable
effort” to identify historic properties.?® The standard of review for undertakings under the
Section 106 process “is not one of perfection but one of reasonableness, taking into account both
the likelihood that adverse effects will not be considered in some instances and the overall
benefits to be obtained from streamlining measures.”?’

One of the main reasons that the historic preservation review process outlined in the NPA
provides for few exclusions is that the type of communications infrastructure that its drafters

envisioned was considerably more intrusive on the human environment than PTC-related

facilities. The FCC’s environmental and historic preservation review rules were developed at a

See NPA at Section VI.E. In the case of deployment of PTC-related facilities on railroad rights of way,
the number of known Historic Properties will be minimal, all vegetation has long been cleared from the
ballasted track bed, and the land has been in use for the industrial deployment of rail lines for decades,
and in many cases for over a century.

% Nationwide Programmatic Agreement Regarding the Section 106 National Historic Review Process,
Report and Order, 20 FCC Rcd 1073, 1087 § 35 (2004) (“NPA R&O”).

% See 16 U.S.C. § 470f; 36 C.F.R. § 800.4(b)(1).
2" NPA R&O, 20 FCC Rcd at 1082 1 21.
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time when wireless infrastructure deployment generally meant the construction of a single 300
foot communications tower that loomed over a previously undeveloped greenfield.?® In contrast,
the wayside facilities that will be deployed by the railroads to enable PTC deployment will be
considerably smaller, located in areas that have been subject to extensive soil disturbance and are
used continuously for rail transportation purposes, and pose de minimis risk of negative effects
on the human environment.?

As previously discussed, the railroads have seen firsthand that the overwhelming majority
of wayside facilities similar in size to PTC-related deployments ultimately are determined by
consulting parties to have no effect on any historic property, or to have such a de minimis effect
that no mitigation is necessary. In fact, similarly-sized facilities on the railroad rights of way that
have been processed by the railroads to date have been cleared without a finding of adverse
impact. The FCC should give heavy weight to the lack of historic preservation concerns raised
regarding all PTC-related facilities located on the railroad rights of way to date. Ultimately, the
railroads are caught between two statutory mandates—the need to conduct historic preservation
review and the need to satisfy the Congressional mandate for nationwide PTC deployment to
meet significant national safety objectives. The AAR asks the FCC to use its considerable
discretion in drafting the Program Comment to ensure that these statutory imperatives can be
reconciled, so that PTC deployment may move forward. The current draft Program Comment

will not accomplish this goal.

%8 See Wireless Tower Siting NPRM, 28 FCC Rcd at 14243 § 11; see also AAR Wireless Tower Siting
Comments at 6-8.

2 See AAR Wireless Tower Siting Comments at 11 (discussing the location of undertakings along
transportation corridors as a critical factor in the ACHP’s prior approval of categorical exclusions from
Section 106 review).
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IV. THE PROGRAM COMMENT SHOULD ENCOMPASS ALL PTC-RELATED
FACILITIES, IMPOSE FIRM DEADLINES, EMPHASIZE TRIBAL
RESPONSIBILITY TO IDENTIFY HISTORIC PROPERTIES, AND PROVIDE
FOR LIMITED MONITORING

The AAR continues to feel strongly that the best solution to address the need for
expedited Section 106 review of PTC-related infrastructure remains an exemption from SHPO
and Tribal review for all wayside facilities no taller than seventy-five feet located on the railroad
rights of way that are not immediately adjacent to any previously recorded historic properties.*
Because of their small size, minimal area of direct and indirect impact, and location on
previously disturbed industrial rail corridors, the potential effects of PTC-related facilities on
historic properties are foreseeable and minimal or not adverse. The FCC has broad authority
pursuant to the NHPA and the ACHP’s regulations to seek a program alternative that would
exempt most PTC-related wayside facilities from Section 106 review.*!

If the FCC declines to adopt a general exemption for all PTC-related wayside
infrastructure, it should draft the Program Comment to provide a process that is superior to the
existing Section 106 application submission and review procedures. As an initial matter, the
Program Comment should be drafted to provide relief to all railroads, and to exclude all PTC-
related facilities located on the railroad rights of way from SHPO review. To initiate Tribal
consultation, the only information (other than that required by the current TCNS process) that the
railroads should have to submit is detailed maps that will allow Tribal consultants to determine
whether the PTC-related facilities would have the potential to affect known historic properties of
cultural and religious significance. These maps could be submitted through TCNS, or provided

directly to interested Tribal Nations. Once the consultative process is initiated, the Program

%0 See AAR Scoping Document Comments at 11-13.
% See id. at 18-24.
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Comment should provide strict, binding deadlines to ensure that the application review will be
resolved in a finite period. The failure to meet such deadlines should be construed as a lack of
interest in further consultation. Requests for monitoring by Tribal Nations should only be
granted on a showing of evidence that a historic property could be affected by the proposed
deployment, with a limit of one monitor per work crew. More details of the AAR’s proposed
revisions to the draft Program Comment are provided in the attached Appendix.

Failing to make the recommended revisions to the draft Program Comment included
below will almost certainly risk the loss of most, if not all, of another construction season this
year and, in turn, the inability of the railroads to meet the end of 2015 deadline for nationwide
PTC deployment mandated by Congress. According to FCC staff, the Commission plans to
submit the draft Program Comment to the ACHP in March 2014, which should result in final
approval of the Program Comment in late April or early May 2014.*? Based on this timeline, and
given the length of time needed for the preparation of cultural resource reports and other
materials mandated by the current draft Program Comment, the railroads would not be able to
submit their first applications for PTC-related wayside deployments until late June 2014. Even
under the best circumstances as provided under the draft Program Comment, no PTC-facility
would be likely to be approved for construction until forty days after submission—or mid-
August 2014. Any request for additional information by a Tribal Nation would have the effect of
significantly pushing back even these best-case scenario deployment dates, and could result in at

least some railroads being unable to deploy any PTC-related facilities in 2014.

%2 The ACHP has forty-five days from the date of receipt of the draft Program Comment to act on that
program alternative by either adopting it, declining to comment, seeking additional information, or asking
for an extension. See 36 C.F.R. § 800.14(e)(5).
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Although the Tribal Nation consultative process is not the only factor the railroads must
take into account when planning for PTC deployment, delays in approval have already
significantly compromised, and will continue to negatively impact, the rest of the construction
and implementation process, including ordering and receiving PTC equipment and arranging for
contractors for deployment services. For tracks on the northern plains in particular, the
deployment season is normally limited by inclement weather by the early fall, and uncertainty
regarding when approval for deployment could come will result in the inability to sign contracts
to secure work crews before cold weather makes construction impossible. Being unable to
deploy PTC wayside facilities in 2014 will also have a profound, negative impact on the testing
of PTC systems, and will push back the training and certification of railroad employees on PTC
equipment, which must take place before general deployment.

The Program Comment Should Apply to All PTC-Related Facilities. As drafted, the

Program Comment is limited to infrastructure situated in a railroad rights of way supporting
either a wayside antenna or base station that is no taller than seventy-five feet (including
antenna), requires a foundation no deeper than fifteen feet, and creates a foundation hole not in
excess of fifteen inches in diameter.*®* PTC-related infrastructure that falls outside of these
categories must rely on the Section 106 review process established under existing FCC
regulations and procedures. As has been previously disclosed to the FCC, at least three of the
seven Class I railroads plan to deploy PTC-related facilities using a foundation hole that will
exceed the fifteen inch diameter provided in the draft Program Comment. Rather than make the

Program Comment process unavailable for almost half of the affected railroads, the AAR

% See Draft Program Comment at 5.
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believes that the FCC can minimize ground disturbance by refining its definition of covered
facilities.

While the diameter of poles deployed by most railroads will be approximately fifteen
inches, at least one of the railroads will be deploying PTC wayside facilities using an augered
foundation that is eighteen inches in diameter, with a disturbance diameter of up to twenty
inches, while two other railroads will be using foundations that will be wider than those
contemplated in the Program Comment but also very shallow, requiring a foundation that is less
than six feet deep. The FCC can revise its constraints regarding foundation dimensions to
include the deployment plans of all railroads without giving rise to any increased risk of adverse
effects on historic properties. To ensure that no eligible PTC-related infrastructure is excluded
from the Program Comment process, the FCC should clarify that foundation deployments should
either have a disturbance diameter of no more than twenty inches with a foundation depth of no
more than fifteen feet, or an open excavation of any size with a foundation less than six feet
deep. Such a provision will allow all of the railroads to rely on the Program Comment while not
increasing any potential impact to the human environment.

Tribal Nations Should Be Encouraged to Exclude Counties from Section 106 Review. As

drafted, the Program Comment would exclude from SHPO review facilities constructed in
existing railroad rights of way where similar structures already exist in the same vicinity.** The
AAR appreciates this helpful exclusion. However, the Program Comment would provide no
parallel exclusion from review by Tribal Nations, despite the fact that Tribes and SHPOs share
similar historic preservation concerns.*> The AAR believes that Tribal Nations should be able to

designate areas, such as counties, for which they are not interested in consultation, and to provide

% See id. at 6.

% See id.
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those designations to the railroads as an effective exemption from review.*® To clarify this
provision, the FCC should draft the final Program Comment to exclude from Tribal Nation
review all PTC-related wayside facilities that have been designated as including no historic
properties of cultural or religious significance.

Applicants Should Not Be Required to File Cultural Resource Reports with Their

Application. The draft Program Comment provides that applicants seeking to use the FCC’s
revised historic review process must submit a cultural resources report, prepared by a
professional who meets the relevant standards in The Secretary of the Interior’s Professional
Qualifications Standards, with their application.®” The FCC acknowledges that ordinarily
applicants are not required to provide such reports as part of their TCNS submissions, but
suggests that requiring such a submission is necessary to expedite the Tribal review process, as
Tribal Nations “often request a cultural resources report” on receiving an application via TCNS.
The AAR believes that rather than asking the railroads to spend the extensive time needed to
prepare a cultural resource report for each PTC-related pole or facility, when Tribal Nations are
already facing the challenge of reviewing thousands of pole applications, the resources of all
stakeholders would be better spent preparing and reviewing the detailed maps which are also
required. Such maps provide all information needed to assess whether a particular deployment
will have a potential effect on a known historic property of cultural and religious significance to
that Tribal Nation.

The requirement of Tribal consultation under Section 106 is based on the presumption

that Tribal Nations are better suited to identify historic properties of cultural and religious

% See NPA at Section VI1.B (providing that a SHPO or Tribal Historic Preservation Officer “may specify
geographic areas in which no review is required for direct effects on archeological resources or no review
is required for visual effects”).

%" See Draft Program Comment at 8.
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significance to that Tribe than are applicants or Federal agencies. For this reason, a Federal
agency’s duty under the NHPA and the ACHP’s rules is to seek and consider information
regarding historic properties from Tribal Nations. As the NPA notes, the purpose of preliminary
communications between an applicant and Tribal Nation is “to ascertain whether Historic
Properties of religious and cultural significance to the Indian Tribe...may be affected by the
undertaking and consultation is necessary.”*® There is no corresponding requirement that the
agency, or an applicant, convey all known or suspected information to the Tribes.** Moreover,
many of the required contents of the cultural resources report as provided in the draft Program
Comment do not relate to Tribal interests at all, such as “[i]nformation on Federal lands...along
or under tracks” and “[o]wnership of tracks on or near Federal lands, including direct ownership
or lease arrangements,” and so will be of limited utility in assessing whether a historic property
of cultural and religious significance to a Tribe might be affected.** For the railroads, the
resources needed to assemble cultural resources reports for each PTC-related facility will be
overwhelming. As discussed above, on average, the preparation of such a report takes anywhere
from one month to six weeks prior to submission per installation.*!

The railroads are also concerned that although the submission of cultural resource reports
for each PTC-related facility is intended to expedite review, the draft Program Comment
provides a mechanism for Tribal Nations to respond to the receipt of such reports with additional

information requests. At least one railroad that has taken advantage of recent permission to

% NPA at Section IV.G; see also NPA at Section VI.D.1.b.
% See Slockish v. U.S. Federal Highway Admin., 2012 WL 3637465 *9 (D.Or, June 19, 2013).
“0 See Draft Program Comment at Appendix.

“! In addition, the FCC staff have expressed concerns that the resources of the Tribal Nations are already
stretched thin by the need to review nearly 22,000 applications, and at recent consultative meetings in
Rapid City, South Dakota and Tulsa, Oklahoma some Tribal representatives stated that they preferred not
to receive such reports, and lacked the resources to review such submissions.
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resume limited submission of PTC-related infrastructure in TCNS has had a cautionary
experience.”” Despite submitting a supplementary information package that contained many of
the documents described in the draft Program Comment, the railroad continued to receive
automated responses from Tribal Nations requesting the submission of an information package.
As the railroad had, in fact, submitted such a package, it was impossible to know if the package
had been reviewed, what additional information these Tribal Nations might need, or how the
railroad was to make a determination regarding how to supplement its submission. If Tribal
Nations can respond to a cultural resource report with requests for additional information that
can lead to infinite delays in approval, there are no efficiencies gained by generating such reports
in advance of Tribal requests. The FCC should draft the Program Comment to eliminate the
ability of Tribal Nations to respond to an application with an automated request for additional
information.

Deadlines. One of the most fundamental problems with the existing Section 106 review
process is the lack of clear and finite deadlines for approval. The draft Program Comment
shortens the potential approval period from approximately sixty days to forty days, but does not
the fundamental problem of unlimited consultative review by Tribal Nations.

As drafted, the Program Comment provides that if an applicant has not received a
response from a Tribal Nation twenty days after the application was submitted via TCNS,
provided the applicant has attempted at least one follow-up communication during that period,
the railroad may ask the FCC to send a letter to the Tribal representative.*®> The FCC will send

this letter within five days of the request, and if the Tribal Nation does not respond within fifteen

*2 See generally Steinberg Letter (describing the Beta TCNS submission process).

3 See Draft Program Comment at 10.
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days, it will be deemed to have no interest in consultation.** The AAR believes that an
approximately forty day period for the approval of PTC-related infrastructure is appropriate, and
supports this general timeline provision.

However, there are many circumstances under which the Tribal review process is
essentially open-ended. Notably, during the initial twenty day period, a Tribal Nation may ask
for additional information. If the railroad provides such information, the draft Program
Comment provides no deadline during which the Tribal Nation must complete the review. If the
Tribal Nation and the railroad disagree about any aspect of this request, after attempting to
resolve their differences in fifteen days the parties may bring their disputes before the FCC. The
draft Program Comment does not provide any timeline for the ultimate resolution of such a
dispute by the FCC. Similarly, although the FCC pledges to resolve all disputes regarding a
submission that requires further review, or a closer examination, within sixty days, it caveats this
provision by noting that it can take additional time to resolve the dispute if it determines this is
necessary.

Given the narrow questions and largely uniform nature of the PTC-related wayside
facilities for review, the AAR believes that all disputes regarding any PTC-related pole should be
definitively resolved within thirty days. Based on the detailed maps supplied by the railroads, a
Tribal Nation should be able to make a determination regarding the likelihood of historic
properties of cultural and religious significance at each pole location within that time period.
Moreover, the FCC has ample authority to impose firm deadlines on Tribal Nations for the

completion of Section 106 review. The ACHP’s rules provide that an agency need only provide

* See id.
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a Tribal Nation a “reasonable opportunity” to identify concerns regarding historic properties,*
and the 2000 Executive Order establishing guidelines for consultation and coordination with
Tribal Nations provides that agencies must only establish procedures that allow for “timely
input” by Tribal officials.”® Other agencies have imposed firm deadlines on Tribal Nations,*’
and in rare challenges courts have affirmed that “agencies...[may] set deadlines as needed in
order to ensure the timely and proper disposition of matters” before them.*?

If a Tribal Nation makes a determination, accompanied by an evidentiary showing, that a
historic property could be affected by a particular PTC-related facility, it should be able to
request the presence of a monitor during installation or an alternative excavation method (see
discussion below). If the Tribal Nation finds that there is no such historic property of cultural
and religious significance, or that it will not be affected by the undertaking, the deployment of
PTC-related infrastructure should be allowed to proceed. The failure of a Tribal Nation to
respond to an application, or to meet any consultative deadline, should be construed as an
expression by that Tribe that it has no interest in review of the proposed facility.

Appropriate Limits Should Be Established for Tribal Monitoring and Requests for

Alternative Excavation. The draft Program Comment provides that “a Tribal Nation may request

%36 C.F.R. § 800.2(a)(4).

*® Executive Order 13175: Consultation and Coordination with Indian Tribal Governments, 65 Fed. Reg.
67249 (2000). Courts have found that an agency may prescribe any reasonable perimeters for Tribal
consultation, as long as it abides by those guidelines. See, e.g., Lower Brule Sioux Tribe v. Deer, 911
F.Supp. 395, 397 (D.S.D. 1995) (finding that an agency could have satisfied its obligation with even
“perfunctory” consultation, as long as this was in accordance with that agency’s policies).

" See, e.g., 25 C.F.R. § 262.3(b)(1) (providing that a Tribal representative reply to a request for
information in thirty days); 25 C.F.R. 8 262.8(c) (allowing a government official to act if a Tribal
government has not responded to a request in fifteen working days); 43 C.F.R. § 7.7(a) (requiring notice
of “at least” thirty days to a Tribe prior to the issuance of a permit that “may result in harm to, or
destruction of, any Indian tribal religious or cultural site on public lands™).

“® Fallon Paiute-Shoshone Tribe v. U.S. Bureau of Land Management, 455 F.Supp. 2d 1207, 1220
(D.Nev. 2006).
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to monitor construction at any or all sites within a batched submission.”® The AAR believes
that providing pole-by-pole monitoring as a default will entirely defeat the purpose of the
Program Comment, which is to provide broad, systematic relief for the deployment of all PTC-
related wayside facilities. Allowing individual monitoring of all PTC-related poles represents no
improvement over the current Section 106 review process. Monitoring, as a form of mitigation,
should only be invoked if the Tribe “provides evidence that supports a high probability of the
presence of intact archeological Historic Properties within the APE for direct effects.” Any
disputes arising from the submission of such evidence, including the sufficiency of such
evidence, and any disputes regarding whether requests for mitigation or alternative excavation
methods should be honored, should be resolved by the FCC within fifteen business days.
Where monitors have been shown to be appropriate, for safety reasons the Program
Comment should clarify that a maximum of one monitor will be allowed per railroad work
crew.” The AAR believes that the most comprehensive approach to monitoring would be the
formation of a pool of professionals who satisfy the Secretary of the Interior’s Professional
Quialification Standards. Both the railroads and Tribal Nations should be able to contribute
monitors to this pool. The railroads would then draw from this group of approved monitors to
accompany work crews installing any PTC-related wayside infrastructure for which a Tribal

Nation had provided evidence of potential archeological impact. Any disputes regarding the

*® See Draft Program Comment at 11 (emphasis added).
* See NPA at Section VI.D.2.d.

> The AAR notes that the draft Program Comment does not provide criteria to govern the coordination of
monitors and work crews. Such criteria are critical to ensure that PTC deployment can go forward as
scheduled even if, for example, an appointed monitor fails to appear at a work site on a scheduled
deployment date. Standard criteria are also necessary to ensure the safety of work crews and monitors on
the job site. If the ACHP adopts a Program Comment that includes provisions for monitoring, the FCC
should also finalize a list of required working criteria that would ensure that monitoring does not slow the
PTC deployment process, or endanger the safety of that deployment.
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selection of a monitor for areas of interest for more than one Tribal Nation should be submitted
to the FCC, and resolved within fifteen days. The largely uniform historic preservation interests
of all Tribal Nations will be well-represented by a Secretary-qualified monitor, and providing for
a single monitor will avoid inevitable scheduling delays and safety concerns that will arise if
each interested Tribe is entitled to deploy a monitor to each PTC-related wayside site.

As a related concern, the AAR disagrees with the provision in the draft Program
Comment that provides that a railroad must honor any request by a Tribal Nation to use an
excavation method other than screwing in of the pole or auger drilling “[w]here necessary to
ascertain the presence of archeological resources.” The railroads have invested significant
resources in PTC deployment, which includes making a determination regarding the type of
foundation and make-up of crews needed to effect this major public safety infrastructure project.
Because of the significant financial cost and strain on resources, and safety risks, a request for
monitoring or alternative excavation should only be acted upon with a showing by the Tribal
Nation that a known historic property of cultural and religious significance exists within the
APE, and that the PTC-related wayside facility could negatively affect such a property absent
mitigation.

V. THE SECTION 106 REVIEW OF PREVIOUSLY CONSTRUCTED PTC
FACILITIES SHOULD BE RESOLVED SEPARATELY

The final section of the draft Program Comment addresses previously constructed PTC
facilities, and provides that in order to “benefit from the efficiencies” of the revised historic
review procedures, a railroad must provide complete responses to all information requests from
the FCC regarding previously constructed PTC facilities. The railroads fully intend to comply,

in a timely manner, with all FCC requests. Since Congress first imposed the PTC mandate, the

%2 See Draft Program Comment at 11.
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railroads have been trying to implement an important public safety mandate as quickly as
possible, with no intent to circumvent existing rules or processes.>® The railroads have always
believed that there would be no significant environmental impact or impact on any historic
properties from the deployment of infrastructure on its rights of way. While the railroads are
prepared to cooperate with the FCC and the Tribal Nations to address concerns regarding
previously constructed PTC facilities, to the extent the draft Program Comment suggests
otherwise, resolution of those matters cannot be a condition for a workable Section 106 process
that permits the timely installation of the thousands of remaining wayside structures required for
PTC.

VI. CONCLUSION

Rather than representing a streamlined solution to the existing historical review process,
the proposed Program Comment would perpetuate the extensive delays that are characteristic of
that process. In particular, the lack of definitive deadlines for the resolution of Tribal
consultation only perpetuates problems already inherent in the FCC’s Section 106 process. The
AAR continues to believe that given the low probability of significant environmental or historic
impact, as evidenced by the experience of the railroads with the Section 106 process to date, the
FCC should seek an exemption from Section 106 review for all PTC wayside facilities no more
than seventy-five feet in height that are located on the railroad rights of way and not within or

immediately adjacent to a known, previously recorded historic property. Absent an exemption

%% In the draft Program Comment, the FCC references Section 110(k) of the NHPA, which provides that
an agency should not grant a license to an applicant who intentionally significantly adversely affected a
historic property. See id. (citing 16 U.S.C. § 470h-2(k)); see also NPA Section X. The railroads object to
any implication that their actions regarding the previously constructed facilities represented an
“intentional” attempt to violate Section 106 or any of the FCC’s environmental or historic preservation
review rules.
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for all PTC deployment, the FCC should revise the draft Program Comment to encompass all

PTC-related facilities, impose clear deadlines for the resolution of applications, emphasize Tribal

responsibility to identify historic properties, and provide for monitoring and alternative

excavation methods only as a form of mitigation when the potential for adverse effects has been

established.
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Appendix

Summary of the AAR’s Proposed Program Comment Process for PTC

The AAR continues to believe that the best solution to address the need for expedited,
comprehensive Section 106 review of PTC deployment is an exemption for all such facilities no
more than seventy-five feet in height that are located on the railroad rights of way and not within
or immediately adjacent to a known, previously recorded historic property. If the FCC believes
that a Program Comment is necessary, the AAR recommends that the Commission adopt the
historic review process outlined below.

e General

o

o

The Program Comment creates an optional alternative process to the existing FCC
Nationwide Programmatic Agreement (NPA)

Rather than relying on the Program Comment process, in the alternative railroads
may use the existing Section 106 process outlined in the NPA, or may enter into
arrangements or agreements with Tribal Nations governing the review of all PTC
facilities

e Applicability

o
o

(0]

(0]

Includes all PTC-related facilities located in the railroad rights of way
Such facilities must not:
= Be taller than 75 feet (including antenna);
= Result in a foundation hole that has a disturbance diameter of more than
20 inches with a foundation depth of more than 15 feet, or an open
excavation of any size with a foundation more than 6 feet deep; or
= Be situated outside the railroad rights of way
For all other cases, including collocations, Section 106 review will be conducted
under existing FCC regulations and procedures
The Program Comment does not govern any Section 106 responsibilities agencies
other than the Commission may have with respect to those agencies’ federal
undertakings, but the Program Comment may be adopted by other Federal
agencies to satisfy their obligations under Section 106
The Program Comment does not apply on Tribal lands unless a Tribal Nation
elects to adopt its provisions and in so doing follows the process set forth in
Section 1.D of the FCC NPA

e Exclusions from Section 106 review
o All PTC-related facilities (as defined above) that are similar to nearby existing

structures within the existing railroad rights of way, provided the location is not
within the boundaries of a known historic property, and including those areas
designated by Tribal Nations as not of consultative interest; and

o0 Effects on the rails and the track beds themselves

e Applicant submission package
0 May either use TCNS and E106 (where applicable)
0 May batch the submission of poles by county

= Batched submissions will be accompanied by a detailed map providing
locations



(0]

The submission of a cultural resources report, field survey and/or ethnographic
survey is discretionary

e Area of Potential Effects (APE)

o
(0}

Presumed ¥-mile APE for visual effects
Linear APE recommended

e Tribal Nations Review

(0]

Scope of review: Tribal Nations will review the maps submitted by the railroads
to determine whether a facility site is located within a known area of cultural and
religious interest
Compensation: Tribal Nations may request compensation for the review of
applications consistent with the scope described above
= For areas determined by the FCC to have a high probability of the
presence of intact archeological Historic Properties within the APE for
direct effects and for which a Tribal Nation has requested a monitor, the
Tribal Nation may request compensation for the monitor provided that the
monitor meets the criteria described below
Tribal Nations may request compensation for the review of applications consistent
with ACHP guidance, including recovery of expenses to retain additional human
resources to review submitted maps for known areas of cultural and religious
interest
Applicants shall ask Tribal Nations whether any clarification regarding the
provided maps is needed within 20 days of submission
= The ability to use the automated response in TCNS to request additional
information will be disabled for the Program Comment process
If a Tribal Nation does not respond to the TCNS submission within 20 days,
within which applicant has attempted at least one follow-up contact:
= The applicant may ask the FCC to send a letter and/or e-mail to the Tribal
Nation’s designated cultural resources representative seeking a response
= The FCC will send this letter or e-mail within 5 business days of the
applicant’s request
= |f the Tribal Nation does not respond within 15 business days after the
FCC has mailed its letter or e-mail, it will be deemed to have no interest in
review of the proposed facility
For those Tribal Nations that have notified the FCC that they may generally be
considered uninterested in TCNS submissions if they do not respond within a
specific time period of 30 days or less, without any need for follow-up contact,
the usual process applicable to those Tribal Nations shall apply
If a Tribal Nation feels that the information provided by the applicant (e.g.
Google Earth overlays on U.S. Geological Survey maps) is insufficient, the Tribal
Nation may appeal directly to the FCC, which will resolve any disputes within 15
business days
The FCC will resolve all other disputes between the applicants and Tribal Nations
(other than disputes regarding the monitoring process; see below) within 30
business days of a request from either or both parties to intervene
The FCC has full discretion to intervene in Section 106 review at any point in the
process



e SHPO Review
o Applicant shall ask SHPO whether additional information is needed no later than

(0}

seven days after submission
SHPO review should be completed within 30 days of submission pursuant to the
procedures in the FCC NPA

e Addressing Adverse Effects

o

(0}

o

Processes in the FCC NPA for avoidance, minimization and mitigation continue
to apply
If a Tribal Nation fails to meet any consultative deadline, as discussed above, it
will be deemed to have no interest in reviewing the proposed facility
A Tribal Nation may request to monitor construction at any site for which it
provides to the FCC evidence that supports a high probability of the presence of
intact archeological Historic Properties within the APE for direct effects
= The sufficiency of such evidence will be determined by the FCC within 15
business days of its submission by the Tribal Nation
Only one monitor will be staffed per track crew, and the monitors will be taken
from a pool, created by the applicants and Tribal Nations, of professionals who
meet the Secretary of the Interior’s Professional Qualification Standards
= Tribal Nations may be compensated for Tribal monitors who meet the
Secretary of the Interior’s Professional Qualification Standards and that
are used for such mitigation
= Any disputes relating to the selection of monitors shall be referred to the
FCC, which will make a decision within 15 days



