
Consumer and Governmental Affairs Bureau Seeks Comment on Petitions Concerning the
Commission’s Rule on Opt out Notices on Fax Advertisements,
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

COMMENTS OF ROBERT BIGGERSTAFF ON THE PETITIONS CONCERNING THE
COMMISSION’S RULE ON OPT OUT NOTICES ON FAX ADVERTISEMENTS

INTRODUCTION

“Permission based” faxes are not “solicited” faxes.



See, e.g. The Business Privacy Law Handbook
Advertising Faxes to Customers Lawful until July 2005

Communications Law Bulletin, October 2008

See, e.g.
Fax Bill Would Cancel Written Permission Rule
available at

Consensual Fax Strategies for happy
customers and FCC compliance available at
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See, e.g. The New Age of Fax

Charvat v. Dispatch Consumer Servs., Inc.

Gager v. Dell Fin. Servs., LLC

Munro v. King Broad. Co.
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TO IMPLEMENT A SYSTEM OF PERMISSION BASED FAXES, RULES FOR GRANTING,
PROVING, AND REVOKING PERMISSION ARE NECESSARY.

Revocation of consent is not a universally understood concept.

never



States Trying to Restrict Telemarketers,

Atchison, Topeka and Santa Fe Ry. Co. v. Pena aff'd

2006 JFPA Order

Id.

Id.
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Many details are necessary to flesh out implementation of the fax advertising
provisions of the TCPA.



2008 Order on Reconsideration
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Comments of NFIB on Rules and Regulations Implementing the TCPA,
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Without an opt out notice on permission based faxes, there is no way to opt
out



ex parte

2006 JFPA Order

FCC Adopts Commercial Fax Rules
available at

never
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DISCUSSION

What is “substantial compliance?”



2006 JFPA Order

2006 JFPA Order
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See, e.g., Forest Petition
both

2006 JFPA Order

2006 JFPA Order
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enforceable



See, e.g., FCC Adopts Commercial FAX Rules

FCC Adopts New Junk
Fax Rule

New “Junk Fax” Rules Take
Effect August 1, 2006
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Waivers
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why

infra

Reliance on Rath Microtech is Misplaced

Rath

Microtech Complaint Regarding Electronic Micro Sys., Inc.

Rath Microtech

Rath Microtech The nine instant petitions



Id.
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Nortel Nortel

Rath Microtech single

Rath Microtech

The requests for waivers all fail mandatory legal elements of a waiver request.



In the Matter of Curtiss Wright Controls Inc.
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understand

not

denying

granting affirmatively

why



Rio Grande Family Radio Fellowship, Inc. v. FCC

In the Matter of Section 68.4(a) of the Comm'ns Rules Governing Hearing Aid compatible
Telephones
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Universal Service Contribution Methodology Petition for Waiver of Universal Service Fund
Rules by Outfitter Satellite, Inc.

In re Matter of TWG LLMDS, LLC
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30

No evidence of Burdensomeness

any

compliant
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Straw Men and False Dichotomies Persist

not
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RESPONSES TO SPECIFIED QUESTIONS IDENTIFIED BY THE COMMISSION

Specific Issues common to all petitions

Statutory Authority

The Commission lacked the statutory authority to adopt the rule.

Section 227 of the Communications Act of 1934, as amended, was not the rule’s
statutory basis.

Retroactive Waiver Requests

A waiver “would serve the public interest by avoiding an abuse of the private right of
action created by the TCPA” (Forest and Gilead)
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A waiver is justified because requiring strict compliance with respect to solicited faxes
would be “inequitable, unduly burdensome, and contrary to the public interest.”
(Walburg)

A limited waiver should be granted for faxes “sent pursuant to the recipients’ prior
express invitation or permission … each of which included a demonstrably effective
opt out notice on the first page describing cost free opt out mechanisms.” (Purdue
Pharma)

Prime Health maintains that “[w]here, as here, recipients of fax advertisements
explicitly agreed to receive them, had the means and ability to revoke their consent at
any time, and never expressed any interest or desire to do so, requiring strict
compliance with Section 64.1200(a)(3)(iv) would be both tremendously burdensome
and inequitable.”

TechHealth similarly states that it “sent fax advertisements to business partners that
had consented to receiving communications from TechHealth” and that “those
recipients knew how to reach TechHealth and could have easily requested that
TechHealth stop sending faxes. … Under such circumstances, the goal of allowing
consumers to stop unwanted faxes would not have been furthered by including opt out
notices on the faxes…” (TechHealth)



See infra Comments of NFIB on Rules and Regulations Implementing the
TCPA,

See Critchfield Physical Therapy, P.C. v. Techhealth, Inc.

See Milwaukee Occupational Medicine S.C. v. Prime Health
Services, Inc., Milwaukee County
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both
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Other Issues

Purdue Pharma asks the Commission to confirm that “substantially compliant” opt out
notices satisfy the Commission’s rules.

Staples requests that the Commission initiate a rulemaking to repeal section
64.1200(a)(3)(iv), arguing that it reflects “poor policy that unfairly threatens
companies and individuals with massive liability for the transmission of solicited fax
ads.”

CONCLUSION
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any

Indifference, lack of concern, and laxity regarding compliance with the Commission’s

rules are not acceptable excuses.

/s/ Robert Biggerstaff


