Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C, 20554

In the Matter of

Comeast Cable Communications, LLC,
on behalf of its subsidiaries and affiliates CSR-8862-E
Docket No. 13-313
For Determination of Effective Competition in:

Lacey, Washington (WAD166)

‘-—’.\—/\-—’v“-ﬂ“!—l"--'

To:  Office of the Secretary
Attn: Chicf, Media Bureau

REPLY TO OPPOSITION

Comeast Cable Communications, 1.1.C, on behalf of its subsidiaries and affiliates
(“Comcast™), hereby replies to the Opposition submitted by the City of Lacey, Washington (the
“City”) in the above-docketed procecdings. The City’s only objection to Comeast’s Petition
concerns the household data used by Comecast in calculating the Competing Provider Test
penctration rate.' The City’s concerns, however, are unsupported and do not otherwise
overcome Comcast’s demonstration of elfective competition.

The City’s Opposition is predicated entirely upon its assertion that Comcast has relicd on
outdated household data from the 2010 Census.” The Opposition does not contend that the
Census figure for occupicd households in the Franchise Area is wrong. Rather, it argues that
Comcast should have used “more recent and more accurate housing numbers.™ This argument

is without merit.

! See Opposition at 2-3.
‘Hd
*1d at2.
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The Commission has consistently approved cable operators’ reliance on the most recent
Census data available in effective competition cases, and it has upheld such use long after that
data was compiled.” Although the Commission has indicated that it will consider more recent
household data, it does so only if the alternative data presented by the local franchising authority
is “demonstrated to be reliable.” The Commission has made it clear that it will not disrcgard
reliable Census data based on casual claims or competing data that is not carcfully defined and
fully supported.® In this case, the Opposition does not offer any reliable alternative data.

The Opposition identifics changes in the local housing market, but it does not reconcile
these alleged changes with the original 2010 U.S Census data, and it does not cven attempt to
show that the current DBS penetration rate in Lacey is below the 15 percent threshold. The

Opposition initially notes that the Washington State Office of Financial Management (“OTM™)

4 See, e. g., Time Warner Cable, Inc. Petition for Determination of Effective Competition in Nine
Franchise Areas in New Jersey, 25 FCC Red. 5457, 9 11 (2010) (“Time Warner Cable- 9 New
Jersey Franchise Areas”) (The Commission upheld cable operator’s use of the most recently
available Census household data in determining DBS penctration for the communities at issue);
Comecast Cable Commun., LLC, Petitions for Determination of Effective Compeltition in 107
Franchise Areas in New Jersey, 24 FCC Red. 1780, 9 13 (2009) (“[W]e conclude that the [Rate
Counscl’s] general allegations about the timcliness ol the [houscheld and DBS] data submitted
by Petitioner reveal no flaw in the petitions.”), Texas Cable Partners, LP, 16 FCC Red. 4718
{2001) (accepting 1990 Census data until the 2000 replacement data becomes available).

> See, e.g., Bright House, 20 FCC Red. 16823, 9 10 (2005), citing Inn the Matter of Adelphia
Cable Commun., 20 FCC Rcd. 4979, 4982 (2005); In the Matter of MCC lowa LLC, 2005 WL
2513517 (2005).

“ See, e.g., Comcast Cable Commun., LLC Petition for Determination of Effective Competition in
Ten Communities in Washington, 28 FCC Red. 16292, at ¥ 15 (2013) (“[T]]he City ... has not
shown that its proposed cstimates are as reliable as the 2000 Census count of households,”);
Comcast Cable Commun,, LLC Petition for Determination of Effective Competition in Nine
Minnesota Franchise Areas, 28 FCC Red. 5499, at 9 15 (2013) (“{1]t is unclear how the [L.FA)
reached its [household] estimates. Accordingly, [the LEA] has not shown thal its proposed
estimates are as reliable as the 200 Census counts that Comcast uses.”); Comcast Cable
Commun., LLC Petitions for Determination of Effective Competition in Two Communities in
Michigan, 26 FCC Red. 3733, at 4 8 (2011) (Although we will accept more recent numbers of
households that are al least as reliable as the Census’, none of the City’s other proffered numbers
have the reliability of the Census’ actual count of households.”) (Footnotes omitted).
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estimates that “787 new singlc-family and multi-family housing units were added within the
City’s corporate limits between 2010 and 2013."7 But the OFM “Postcensal Estimate[] of
Housing Units™ is expressed in terms of fotal housing units, rather than occupied housing units -
which is the retevant measurc for effective competition purposes.® Even if the Commission were
inclined to otherwise accept the OFM count, it cannolt do so, because that 787 housing unit figure
necessarily includes unoccupied housing units.

‘The City’s subscquent claims regarding the occupied housing rates are similarly
erroneous. The City argues, based on statistics reported in a local newspaper article, that a lower
rcal estate inventory rate [or Thurston County (where Lacey is localed) and a City apartment
vacancy rate ol 4.8 percent “raises serious doubt as to a 15% penctration rate by Comeast’s
competitors”.” But the Opposition provides no details supporting the derivation and accuracy of
these figures. Moreover, county-wide real estate inventory rates do not address the inventory
rates in the specific community of Lacey, and City aparfment vacancy rates do not necessarily
reflect vacancy rates for overall housing units in Lacey.

In the end, the City fails to present a specific allernative to the vacancy rate reported in
the 2010 Census. The Opposition is simply asking thc Commission to rely on its speculative
suggestion that general changes in the housing markei might result in a lower DBS penetration

raie in Lacey. In the absence ol any reliable, alternative factual evidence regarding occupied

7 Opposition at 2.

® A copy of the relevant portion of the OFM housing unit data referenced in the Opposition is
attached hereto as Exhibit A, The City appears to have arrived at its 787 “new” housing unit
figurc by subtracting the Lacey housing unit figure reported in the column titled “2010 Base
Census Estimatcs of Total Housing Units” (18,493) from those reported in the column titled
“2013 Postcensal Estimates of Total Housing Units™ (19,280) (19,280-18,493 = 787).

® Opposition at 3.
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households in the Franchise Area, the Commission must rely on the most recently available
Census dala submitted by Comcast.

In any event, the entire issue is an unnecessary distraction from the fundamental issue
that Comeast’s showing meets the Commission Competing Provider Test. Even if the
Commission were to ignore the Opposition’s failings and substitute the housing unit figure most
favorable to the City, it would not affect the ultimate outcome of the ellective competition
analysis. By comparing the undisputed number of DBS subscribers for Lacey (2,864)'° 10 the
OFM’s estimated 2013 fofal housing unit figure (19,280)'" reduced by an (apariment-based)
vacancy rate of 4.8 percent,'? the resulting DBS penctration rate of 15.60 percent'” still excecds
the required 15 percent in the Franchise Area.'* Despite the Opposition’s professed concerns
regarding alleged increases in housing units and decreases in vacancy rates, the City has failed to
rebut Comcast’s showing that competing DBS subscribership exceeds the 15 percent penetration

threshold in Lacey.

' See Petition, Exhibits 4 and 6.

" See Exhibit A.

"2 (19,280 — (19,280 x .048) = 18,355).
(2,864 /18,355 = .1560),

" 1t is presumably for this very reason that the City offers criticisms in its Opposition but never
presents a re-calculated penetration figure.
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For the foregoing reasons, Comcast respectfully requests that the Commission grant the

Petition and confirm that Comcast has satisfied the Competing Provider test in Lacey,

Washington.
Respectfully submitted,
Comcast Cable Communications, LLC
on behalf of its subsidiarics and affiliates
S 7
B/Y?’b |_eAr (/CL-/{ ( ) T oAV
Richard A. Chapkis Wesley R. Heppler [
Deputy General Counsel Steven J. Horvitz
COMCAST CORPORATION Frederick W, Giroux
One Comcast Center DAVIS WRIGHT TREMAINE LLP
Philadelphia, PA 19103-2838 1919 Pennsylvania Avenue, N.W. Suite 800
(215) 286-5237 Washington, D.C. 20006
(202) 973-4200
February 27, 2014 Its Attorneys
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CERTIFICATION PURSUANT TO 47 C.F.R, § 76.6(a)(4)

The below-signed signatory has read the foregoing Reply to Opposition, and to the best

of my knowledge, information and belief formed after reasonable inquiry, it is well grounded in

fact and is warranted by existing law or a good faith argument for the extension, modification or

reversal of existing law; and is not interposed for any improper purpose.

February 27, 2013
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Respectfully submitted,

Comcast Cable Communications, LLC
on behalf of its subsidiaries and affiliates

derick W. Giroux
DAVIS WRIGHT TREM
1919 Pennsylvania Avenue, N.W., Suite 800
Washington, DC 20006

(202) 973-4200

Its Attorney
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Postcensal Estimates of Housing Units, April 1, 2010 to April 1, 2013
Washington State Office of Financial Management, Forecasting Division
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CERTIFICATE OF SERVICE

I, Deborah D. Williams, do hereby certify on this 27" day of February, 2014 that a true and

correct copy of the foregoing “Reply to Opposition™ has been sent via U.S. mail, postage prepaid

to the following:

William Lake

Media Bureau Policy Division
Federal Communications Commission
445 12" Street, S.W.

Washington, DC 20554

Kenneth S. Fellman

Ptarmigan Place, Suite 900
3773 Cherry Creek North Drive
Denver, CO 80209
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Scott Spence

Assistant City Manager
420 College St. SE
Lacey, WA 98503-1238

/
Deborah D. Williams



