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Re:   Notice of Ex Parte Meetings, GN Docket No. 09-191, GN Docket No. 14-28

Dear Ms. Dortch:

On February 28, 2010, I, Barbara van Schewick, met with Commissioner Ajit Pai, Nicholas 
Degani, Commissioner Pai’s Legal Advisor, Wireline, and Brendan Carr, Commissioner Pai’s 
Legal Advisor, Wireless, Public Safety, and International.

I summarized the evidence regarding blocking and discrimination by Internet service 
providers in the European Union and Canada. We discussed restrictions on Internet telephony 
and instant messaging applications throughout the EU, with a particular focus on Germany, 
France, the Netherlands and the UK, and the motivations behind these restrictions. We 
discussed the case of the French provider Free, which stripped out the ads from its 
subscribers’ Internet traffic. Finally, we discussed Internet traffic management practices in 
Canada prior to 2009 and in the UK. In both of these countries, many, if not most, Internet 
service providers engage or engaged in application-specific traffic management, i.e. they 
single out specific applications or classes of applications to manage congestion on their 
networks. Often, these measures were not targeted to actual congestion and remained 
unchanged over time, even as conditions in the network changed. The discriminatory traffic 
management not only reduced the performance of targeted applications, but adversely affected 
many other applications that were not the target of these measures. 

We discussed the relationship between competition and blocking or discrimination, 
including evidence from studies of the UK. 

With respect to instances of blocking or discrimination in the US, the discussion 
focused on search hijacking and the case of Google Wallet. 
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I explained why antitrust law does not capture many instances of discrimination that 
proponents of network neutrality rules are concerned about, even in cases that lay observers may 
deem “anticompetitive.”

Finally, we discussed the international dimension of the network neutrality debate. 

I also met with Commissioner Jessica Rosenworcel and Priscilla Delgado Argeris, Legal 
Advisor to Commissioner Rosenworcel. We discussed the international dimension of the 
network neutrality debate and the limits that Verizon v. FCC and Cellco Partnership v. FCC
impose on the FCC’s ability to adopt network neutrality rules. We also discussed the relationship 
between interconnection agreements and network neutrality rules, changes in interconnection 
practices and potential policy implications of these changes.

Finally, I met with Philip Verveer, Senior Counselor to Chairman Wheeler, and Gigi B. 
Sohn, Special Counsel for External Affairs to Chairman Wheeler. I summarized the evidence 
regarding blocking and discrimination by Internet service providers in the European Union and 
Canada and the motivations behind these practices. With respect to instances of blocking or 
discrimination in the US, the discussion focused on search hijacking and the case of Google 
Wallet. 

We discussed the relationship between competition and blocking or discrimination. I 
explained why antitrust law or network neutrality rules that focus on anticompetitive conduct do
not capture many instances of discrimination that proponents of network neutrality rules are 
concerned about, even in cases that lay observers may deem “anticompetitive.” 

We discussed the problems with case-by-case approaches based on standards. I stressed 
the importance of certainty for application providers and Internet service providers. I also 
explained the various factors that make it less likely that case-by-case adjudications will 
adequately protect the values that network neutrality rules are designed to protect.

We discussed the structure of the FCC’s non-discrimination rule, the distinction between 
application-agnostic and application-specific discrimination and the adoption of application-
agnostic traffic management practices in the US (following the FCC’s Order against Comcast) 
and in Canada (following the CRTC’s adoption of rules requiring Internet traffic management to 
be application-agnostic).

We discussed the limits that Verizon v. FCC and Cellco Partnership v. FCC impose on 
the FCC’s ability to adopt network neutrality rules.

Finally, we discussed the international dimension of the network neutrality debate. 

- 2-
 



van Schewick ex parte letter – March 4, 2014
 

Should you have any questions, please do not hesitate to contact me.

Sincerely,

/s/ Barbara van Schewick

Barbara van Schewick
Associate Professor of Law and (by courtesy) Electrical Engineering
Helen Crocker Faculty Scholar
Faculty Director, Center for Internet and Society
Stanford Law School
650-723-8340
schewick@stanford.edu

cc:

Commissioner Ajit Pai
Nicholas Degani
Brendan Carr
Commissioner Jessica Rosenworcel
Priscilla Delgado Argeris
Philip Verveer
Gigi B. Sohn
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