
 
 

Before the 
Federal Communications Commission 

Washington, D.C. 20554 
 
In the Matter of:    ) 
      ) 
Buckeye Cablevision    )    
      ) 

Complainant  ) 
      ) 
  v.    ) MB Docket No. 14-33  
      ) CSR No. 8874-C 
      ) 
Sinclair Broadcast Group, Inc.  )   
      ) 
   Defendant  )  
 
 
To:  The Commission  

 

ANSWER TO COMPLAINT 

 
 
PILLSBURY WINTHROP SHAW PITTMAN LLP 
Clifford M. Harrington 
Paul A. Cicelski 
2300 N Street, N.W. 
Washington, D.C. 20037 
Telephone:  (202) 663-8000 
Facsimile:   (202) 663-8007 

 
ATTORNEYS FOR 
SINCLAIR BROADCAST GROUP, INC. 

 
 
 

 

 

March 13, 2014 
 



i 
 

TABLE OF CONTENTS 
 

Page 

SUMMARY .................................................................................................................................... ii

I. OPENING STATEMENT ....................................................................................................... 3

II. THE RETRANSMISSION CONSENT FRAMEWORK ..................................................... 10

III. SINCLAIR HAS INARGUABLY NEGOTIATED IN GOOD FAITH ............................... 11

A. Terminating Negotiations is Not Bad Faith ................................................................... 12

B.    Sinclair’s Proposal for Terms that Have Been Standard in Retransmission 
Agreements for 20 Years Does not Constitute a “Totality of the Circumstances” 
Violation ......................................................................................................................... 15

CONCLUSION ............................................................................................................................. 18

 



ii 
 

SUMMARY 
 

  Once again, Buckeye Cablevision has failed to reach a retransmission consent 

agreement with a broadcaster.  Now it seeks to get its way by filing a complaint seeking 

Commission intervention.  Although there are only four viable commercial broadcast 

stations in the Toledo market,1 Buckeye’s last two retransmission consent negotiations 

have reached an impasse resulting in loss of programming to Buckeye’s subscribers.  In 

contrast, Sinclair has successfully negotiated for retransmission consent with hundreds of 

MVPDs over the last several years, including over ten new agreements just from the date 

that Buckeye’s retransmission agreement expired.  Buckeye’s failure to recognize current 

market realities has led to the current impasse, not a failure by Sinclair to seek an 

equitable resolution.2 

 It is a fact that Buckeye and Sinclair have not yet been able to reach agreement 

regarding the terms which would permit Buckeye to continue to retransmit the signal of 

WNWO-TV, Toledo.  This is regrettable.  That fact, standing alone, however, does not 

justify the highly unusual step of government intervention into private contractual 

negotiations.  Buckeye just doesn’t seem to get this fundamental point.   

Throughout the entire negotiating process, which began shortly after Sinclair 

acquired WNWO-TV from Barrington Broadcasting on November 22, 2013, Sinclair has 

                                                 
1  There is a fifth station holding a commercial license, WLMB(TV), which is operated by a non-profit 

organization, Dominion Broadcasting, Inc., as a religious-formatted independent station.  See 
http://www.wlmb.com. 

2  In view of current press reports and Commission expressing concern regarding joint negotiation of 
retransmission consent arrangements on behalf of multiple stations in a market, Sinclair wants to 
underscore that the negotiations here involve a single station, and that Sinclair’s negotiations with 
Buckeye have not involved any station other than WNWO-TV.  
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done nothing but negotiate in good faith.  Sinclair met each and every one of the seven 

criteria used to determine good faith bargaining:   

(1) Sinclair agreed to negotiate with Buckeye regarding retransmission consent. 
(2) Sinclair appointed a negotiating representative (Barry Faber, its Executive 

Vice President and General Counsel, and David Gibber, Legal Counsel) with 
authority to bargain on retransmission consent issues. 

(3) Sinclair agreed to meet with Buckeye at reasonable times and locations, and 
did not act in a manner that would delay the course of negotiations.  Indeed, 
Sinclair was required repeatedly to request that Buckeye respond to its 
pending proposals. 

(4) Sinclair did not put forth a single, unilateral proposal or refuse to discuss 
alternate terms or counter-proposals.  During the course of the negotiations 
Sinclair has put forth a number different proposals including reducing its 
retransmission consent fee request by more than a third; Buckeye, in contrast 
has only offered to increase its payment by five cents during the course of 
negotiations.  

(5) Sinclair gave reasons for rejecting those parts of Buckeye’s proposals which 
it did not find acceptable.  Generally this was because Buckeye’s proposals 
were far below the market level. 

(6) Sinclair did not enter into any agreement a condition of which is to deny 
retransmission consent to any MVPD, including Buckeye. 

(7) Finally, Sinclair was ready and willing to execute a written retransmission 
consent agreement, once terms were agreed upon, setting forth the full 
agreement between it and Buckeye, and remains ready to do so.  

  
Buckeye’s Complaint has patently failed to meet its burden of proof that Sinclair 

has failed to negotiate in good faith and its Complaint should be promptly dismissed.   

Buckeye has chosen to define the market for video programming in Toledo as 

limited to broadcast stations despite the fact that WNWO-TV is asking for a fair value as 

compared to what Buckeye is paying cable channels in the market.  Sinclair is more than 

willing to hear from Buckeye should it advance a good faith proposal that recognizes the 

true value of WNWO-TV’s overall programming, as opposed to Buckeye’s expectation 

that Sinclair will continue to negotiate against itself while Buckeye makes illusory 

counteroffers that are the same as offers made two months previously, and/or include 

Sinclair taking a failing station off Buckeye’s hands.  
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If any party has a basis for filing a “good faith” complaint with the Commission, 

it is Sinclair.  However, Sinclair believes that retransmission consent negotiations should 

be resolved through the marketplace, and not by asking the Commission to take the   

highly unusual step of government intervention into private contractual negotiations.   
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In the Matter of:    ) 
      ) 
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      ) CSR No. 8874C 
      ) 
Sinclair Broadcast Group, Inc.  )   
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To:  The Commission 

ANSWER TO COMPLAINT 

 Sinclair Broadcast Group, Inc. (“Sinclair”), by its attorneys, hereby submits its Answer to 

the Complaint (“Complaint”) filed on February 18, 2014, by Buckeye Cablevision (“Buckeye”), 

alleging that Sinclair has violated its duty to negotiate retransmission consent in good faith for 

carriage of WNWO-TV, Toledo, Ohio, by Buckeye’s Toledo-area cable systems.  Buckeye 

contends that Sinclair violated the FCC’s good faith bargaining rules per se, by refusing to 

negotiate, and also by engaging in conduct that “violates” the FCC’s “totality of the 

circumstances” test.  The alleged “totality of the circumstances” bad faith violation consists of (i) 

a Sinclair proposal that Buckeye carry cable networks Sinclair hopes to launch and (ii) Sinclair’s 

refusal to accept the payment that Buckeye believes is appropriate for a station in the Toledo 

market.  Buckeye’s arguments fail on all fronts. 

1. Buckeye concedes that negotiations for WNWO-TV proceeded for many months 

in good faith. Neither the Communications Act nor the FCC’s rules require parties to negotiate 
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endlessly.1  Ironically, it was Buckeye that stuck doggedly to its hard line position and acted as if 

it did not have a genuine interest in reaching a deal.  Buckeye barely changed its financial 

proposal from beginning to end, and it was Buckeye that refused for weeks to respond to 

Sinclair’s reasoned proposal. Based upon Buckeye’s refusal to provide a meaningful response to 

Sinclair during the course of negotiations, Sinclair determined that further negotiations would be 

futile for the time being, and for good reason.  Until Buckeye decides to operate in the 

retransmission market that has worked for the hundreds of other multichannel video 

programming distributors (“MVPDs”) that Sinclair has negotiated with, rather than the one 

Buckeye would like to create, there is little point in further negotiations.   Buckeye even 

concedes that the FCC has “recognized that impasse is a possible outcome of any retransmission 

consent negotiation.”2 Buckeye is simply unwilling to acknowledge that, because of its lack of 

desire to genuinely negotiate, the parties are at impasse.   

2. Sinclair never required the carriage of new cable channels as an absolute 

prerequisite to a deal, Sinclair only asked, as part of the general negotiations, for carriage of its 

new channels.  There is no bad faith in proposing carriage of newly launched cable networks as 

Sinclair has proposed: this practice has been a foundation of retransmission negotiations from the 

beginning, initiated in fact, by the cable industry itself. And there is no basis in law, fact, or 

logic, for Buckeye’s assertion that Sinclair acted in bad faith by refusing to accept Buckeye’s 

self-serving assessment of the value of the station’s signal.  The Complaint is frivolous and 

Buckeye should be sanctioned for filing it.  

                                                 
1   See Implementation of Section 207 of the Satellite Home Viewer Extension and Reauthorization  Act of 2004; 20 

FCC Rcd 10339 at 10345, ¶ 14 (2005).   
2  Complaint at 16, ¶ 41. 
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3. Sinclair remains ready, willing, and able to try to find common ground with 

Buckeye, if and when Buckeye shows that it has a genuine interest in reaching an agreement on 

terms that are realistic in 2014 as opposed to Buckeye continuing to make offers to Sinclair that 

(a) contain illusory offers of compensation that cannot realistically be achieved, (b) are basically 

the same offer for the past 2 ½ months, and/or (c) include Sinclair helping Buckeye by taking 

failing station KTRV-TV, Nampa, Idaho off the hands of its sister company, Block 

Communications.  Prompt dismissal of Buckeye’s frivolous Complaint by the FCC would be a 

significant catalyst towards breaking the impasse.  

I. OPENING STATEMENT 

4. Contrary to the complaints of Buckeye, and the low-brow advertising campaign 

that Buckeye has been running in the only daily newspaper in Toledo, the Toledo Blade, which is 

owned by the same company as Buckeye, the current retransmission dispute over carriage of 

WNWO-TV began not with Sinclair, but with Barrington Broadcasting, LLC (“Barrington”), the 

prior parent company of WNWO-TV.  The retransmission consent agreement between the 

parties was due to expire on August 31, 2013.  When it became apparent that the parties were not 

going to reach agreement before the expiration, Barrington began informing viewers that 

Buckeye would be removing the station from the system.  At the time, Buckeye was offering 

rates that were well below market.   

5. On August 30, 2013 Barrington, hoping that the acquisition with Sinclair would 

close shortly, agreed to extend the agreement to December 15, 2013, with no increase in rate, 

provided that the rates of any new agreement would be retroactive to November 1, 2013.   In the 

currency of retransmission extensions, this was a very generous offer, as most extensions provide 

that new rates are retroactive to the end date of the expired agreement. Despite the potential loss 

of revenue to Barrington and Sinclair, both companies agreed to this unusual extension to allow 
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more time for a new retransmission agreement to be negotiated.  Buckeye fails to mention this 

fact and many others in its misleading advertising to the public through its jointly owned daily 

newspaper. 

6. On November 18, 2013 the FCC approved the sale of WNWO-TV to Sinclair, and 

the assignment was consummated on November 22.  After closing, Sinclair reached out to 

Buckeye regarding negotiations and, after a call between the parties, on November 26, Sinclair 

provided Buckeye with proposed rates.  The offer was based on Sinclair’s view of the value of 

WNWO-TV with reference to recently executed agreements between Sinclair and companies of 

various sizes in several different markets relating to stations with different characteristics, and 

also on Sinclair’s understanding of what Buckeye was paying for all of its linear video 

programming channels with significantly lower viewer popularity than WWNO-TV.  

7. On December 6, 2013, Buckeye still had not responded to any part of Sinclair’s 

proposal but requested an extension of authority to retransmit the WNWO-TV signal until 

January 10, 2014.  Despite the agreement already having been extended for four months, Sinclair 

responded that if Buckeye’s counteroffer was reasonable it would again consider an extension, 

but Buckeye did not respond to Sinclair’s offer until December 10, 2013.   The December 10 

offer from Buckeye included an illusory tiered offer.  This tiered offer included an increase in 

rates for WNWO-TV based on meeting ratings objectives set by Buckeye and based solely on 

local news viewership, and not for the entire day.  All the rates were well below market rate.  

Any increase in rates would occur only if there was a large and unrealistic jump in the ratings of 

WNWO-TV’s local news, regardless of WNWO-TV’s overall viewership, and even then would 

remain below market rates.  Sinclair’s news management determined that the jump in ratings for 

local news that Buckeye was discussing would be unprecedented in local news and unreachable 
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during the term of the agreement.  Buckeye also included the year 2016 as part of its proposed 

agreement.   

8. This offer was just the beginning of a string of illusory offers that Buckeye would 

make while continuing to claim to the public and Sinclair that they were negotiating towards a 

new deal.  This offer was illusory for several reasons:  (1) the rates offered by Buckeye at all 

levels were severely below market rates, (2) using ratings as a basis for rates is not market 

standard in retransmission consent negotiations,3 (3) even if using ratings as a basis for rates is 

realistic in this context, Buckeye should compare the ratings of WNWO-TV to all the linear 

video programming purchased by Buckeye, and not just an illusory comparison to certain 

channels, and (4) even if both ratings are used as a basis for rates, the ratings would be entire day 

ratings as compared to ratings of other linear channels in the market, not the few hours that 

Buckeye decided to cherry pick.  

9. On December 12, 2013, despite the chimerical nature of Buckeye’s offer, Sinclair 

counteroffered with a rate that was close to a million dollars lower, over the term of the offered 

term, than Sinclair’s previous offer.   

10. On December 14, 2013, Buckeye responded with an offer that was only $.05 cents 

above Buckeye’s previous offer and requested that the agreement be extended to expire in 2017.  

At this time, Sinclair strongly believed that Buckeye had stopped making serious offers, but, 

nevertheless, Sinclair remained willing to continue to negotiate.  Sinclair offered to drop the 

proposed 2013 monthly fee payments for retransmission of WNWO-TV by nearly 80%, 

                                                 
3   The reason is likely because as compared to the rates and ratings of all the linear video programming that 

MVPDs purchase, broadcast stations are incredibly under paid, and MVPDs generally do not want to make this 
comparison because it does not work in their favor.  Buckeye is trying to redefine the market for linear video 
programming and cherry picking day parts so it looks like an offer, when in fact, its proposal is deceptive at 
best.  
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representing far below what even Buckeye requested.  Sinclair also offered to have the 

retransmission agreement between the parties expire in 2016 (Buckeye’s original ask) and again 

lowered the rates for 2014 and 2015.  At this point, Sinclair had lowered its offer by more than 

$1,500,000 and Buckeye had raised its offer by only $0.05 based on current ratings of WNWO-

TV.    

11. On December 15, 2013, the parties participated in a conference call and Buckeye 

later informed Sinclair via email that Buckeye would not make another offer to Sinclair. As a 

result, the retransmission agreement between the parties expired.  Sinclair nevertheless offered to 

host Buckeye for a meeting in Baltimore for a further discussion but Buckeye again failed to 

respond.  

12. On December 16, 2013, Buckeye began “placing” advertisements in the only 

daily newspaper in Toledo, the Toledo Blade, which is owned by the same company as Buckeye, 

running ads which denigrated WNWO-TV and its news staff.4  On December 17, 2013, 

Buckeye’s negotiators and Sinclair’s negotiators had a conference call to discuss the negotiations 

and Buckeye again did not make another offer during the call. After the call, Buckeye’s CEO 

called Sinclair’s CEO and made yet another illusory offer, asking Sinclair to take KTRV-TV, a 

failing station5 in Boise, Idaho, owned by Buckeye’s parent, Block Communications, instead of 

paying retransmission consent fees.  Sinclair promptly evaluated the Buckeye proposal, 

determined that there would be no economic benefit to Sinclair from acquiring KTRV-TV, and 

                                                 
4   It should be noted that WNWO-TV attempted to purchase advertising in the same paper to respond to the low-

brow advertising campaign of Buckeye, but the Blade, which is commonly owned with Buckeye,  refused to 
allow WNWO-TV to buy advertising.   

5  KTRV-TV had lost its FOX network affiliation (reportedly because of Buckeye’s failure to agree with the 
network on sharing of  retransmission consent revenues) and terminated news operations at the station.  See 
http://mediamatters.org/blog/2011/08/01/fox-fee-demand-driving-away-affiliates/136150a (last viewed March 
7, 2014) and http://en.wikipedia.org/wiki/KTRV (last viewed March 7, 2014). 
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informed Buckeye that it had no interest in acquiring KTRV-TV.  After being told that Sinclair 

had no interest in Buckeye’s failing station, Buckeye did not make another offer to Sinclair. On 

February 3, 2014, Sinclair representatives traveled to Toledo to meet with representatives from 

Buckeye.  Buckeye did not make a new offer at the meeting.  

13. As of February 5, 2014, Sinclair had made the last real traditional offer relating to 

the carriage of WNWO-TV that was not a specious offer involving Sinclair obtaining Buckeye’s 

failing station in Boise.  Despite having made the last offer, in an attempt to come to an 

agreement, Sinclair went against the adage of “not negotiating against yourself” and on February 

5, 2014, Sinclair made a new offer to Buckeye, that was more than 20% lower than its previous 

offer and more than 35% less than Sinclair’s original offer for retransmission of WNWO-TV and 

Sinclair also acquiesced and agreed to have the retransmission consent agreement extend until 

2017.  Sinclair also added a minor additional cost in the event that Sinclair ever launches a cable 

channel, which Sinclair strongly believed would benefit both parties, for obvious reasons.  On 

February 7, 2014, Buckeye, continuing its strategy of making illusory offers, again made an  

offer that included its failing station in Boise that Sinclair had already stated that it has no 

interest in acquiring.  Buckeye also put forth once again the same financial offer it had 

previously made on December 14, 2013, including the same old unreasonable and illusory offer 

regarding future news ratings of WNWO-TV.   The only additional upside it offered was 

conditioned on WNWO-TV reaching unprecedented local news ratings levels – levels that any 

objective observer would argree are clearly unobtainable in the limited time span provided by 

Buckeye.  Based on the current rating of WNWO-TV, Buckeye’s offer made on February 7, 

2014 was the same exact offer made by Buckeye on December 14, 2013, two and one-half 

months earlier.  
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14. On February 7, 2014, Sinclair, realizing that Buckeye continued to be completely 

unrealistic in its approach, informed Buckeye that Sinclair “view[ed] the negotiations to be at an 

end” based on fundamental disagreements.   At this point, Sinclair had reduced its offer from its 

original offer by close to 40% while Buckeye had raised its offer from its original offer by only 

five cents and essentially had not made a new offer since December 15, 2013.    

15. Contrary to the misguided belief of Buckeye, the retransmission consent regime 

was not intended to require broadcasters and MVPDs to reach agreement in all instances and 

does not contemplate that the FCC will step in and intervene each time agreement is not reached.   

Buckeye even concedes that the FCC has “recognized that impasse is a possible outcome of any 

retransmission consents negotiation.”6  Buckeye is just unwilling to acknowledge that because of 

its lack of desire to genuinely negotiate, the parties are at impasse.    The FCC should reserve 

intervention for those instances where a party is not complying with the law (which, with respect 

to Sinclair, is clearly not the case in the instant matter).7  A quick review of the relevant facts, 

after parsing through the amazing number of “red herrings” presented by Buckeye, will clearly 

prove that Sinclair has done nothing other than negotiate in good faith, taking into account 

competitive marketplace considerations. 

16. Since acquiring WNWO-TV in late November, 2013, Sinclair has negotiated in 

good faith with Buckeye regarding an extension of their existing retransmission consent 

agreement, which expired at the end of last year.  Despite negotiations which have included 

numerous phone calls, face-to-face meetings, extensive written correspondence and multiple 

offers by Sinclair, the parties have been unable to reach agreement.  Throughout the negotiations, 
                                                 
6  Complaint at 16, ¶ 41. 
7   Sinclair is not at this time asserting that Buckeye has not met its obligations to negotiate in good faith, although 

Sinclair does have serious misgivings about whether or not Buckeye has done so and reserves its right to make 
such a claim in the future. 
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Sinclair has proposed prices that are fair and nondiscriminatory after taking into account the 

status of WNWO-TV in the Toledo market, the overall market for video programming sales to 

MVPDs, and the specific retransmission consent agreements entered into by Sinclair in other 

markets. Notwithstanding Buckeye’s unreasonable attempts to continue to obfuscate the matter 

and last ditch effort to succeed not by negotiation, but by filing a frivolous complaint, the 

primary impediment to the success of these negotiations has been the simple fact that the parties 

(i.e., Buckeye) have been unable to agree on the price to be paid under a retransmission consent 

agreement, much as had been the case with Barrington, the prior owner of the station. 

17. As explained below, unlike Buckeye’s continuous chimerical offers, Sinclair’s 

proposals are presumptively consistent with competitive marketplace considerations and the 

good faith negotiation requirement under well-established precedent.  In addition, the parties 

disagree about the relevance of the fact that, as Buckeye has acknowledged, the prices offered by 

Buckeye (and indeed the prices proposed by Sinclair) are below the prices that Buckeye pays for 

the right to carry other programming (albeit programming from national and regional cable 

networks, rather than over-the-air broadcast stations) on its systems to the same subscribers that 

receive the Sinclair station.  Buckeye would like to redefine the market for linear video 

programming in a novel fashion to suit its purpose of paying less for the more in-demand 

programming of WNWO-TV as compared to the rates of all the linear video programming 

purchased by Buckeye.  

18. What is surprising is that Buckeye appears to have such a poor understanding of 

the laws surrounding retransmission consent that it believes (1) the failure of Sinclair and 

Buckeye to have reached agreement on price is de facto evidence of Sinclair’s failure to have 

negotiated in good faith and (2) the pricing which Buckeye has been able to obtain in other 
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negotiations with over-the-air broadcasters represents the sole determinate of the market for 

retransmission consent rights.8  Equally surprising is that Buckeye appears to believe that the 

threat of seeking governmental intervention is a hammer which should be wielded during 

negotiations in an attempt to bully the other party into submission and that when such techniques 

are unsuccessful, seeking such intervention is an appropriate tactic.  Sinclair is willing to 

continue negotiations if Buckeye would make a legitimate and reasonable offer as opposed to 

continuing to make the same offer over and over again and only adding illusory aspects.  

II. THE RETRANSMISSION CONSENT FRAMEWORK 

19. A strong and realistic argument can be made that the retransmission consent 

regime created in 1992 has worked well, at least from the perspective of the viewing public (and 

the cable industry).9  During the more than 20 years since the regime was put in place (which has 

included six occurrences of the three-year cycle), only a handful of disputes have arisen resulting 

                                                 
8  Sinclair questions that perhaps Buckeye was only able to, at least according to their claims, to get certain lower 

rates from certain other local broadcasters in the market because they use their ownership of the only local daily 
paper as a bully pulpit in their articles and advertising and they do not even allow the broadcasters to purchase 
advertising to tell their own side of the story.  Even their own ombudsman questions their coverage regarding 
the WNWO-TV negotiations: http://www.toledoblade.com/JackLessenberry/2014/01/26/Reader-questions-
coverage-of-local-cable-dispute.html. 

9   Sinclair would actually argue that the process has not worked particularly well from a broadcaster’s standpoint 
in that it took more than 10 years after Congress acted with the express purpose of broadcasters receiving 
compensation for granting retransmission consent rights for broadcasters to begin receiving compensation from 
cable companies and that such compensation pales in comparison to the compensation that one would expect 
broadcasters to receive based on the prices paid for carriage rights to cable only channels when one considers 
the relative popularity of broadcast stations as compared to such cable channels.  The problems in being paid a 
fair compensation demonstrate the historical perspective of broadcasters not being paid under laws in existence 
prior to 1992 which gave cable providers the right to unilaterally retransmit broadcast signals without paying 
compensation and the tremendous market power enjoyed by cable providers as the dominant subscription video 
providers in their markets, as compared to television stations which each obtain only a small fraction of the total 
in-home video viewing.  In fact, it was only after satellite providers began having the right and the ability to 
provide local-into-local signals, and the elimination of the monopoly power by cable providers, that 
broadcasters began being paid at all.  Cable companies would simply like to continue to be able to build their 
businesses on the backs of broadcast television at no or diminished cost to the cable companies.  That cable 
businesses were built on the backs of the free labor of broadcast television is evident from, among other things, 
the fact that the satellite video service was floundering until the satellite providers started providing local 
broadcast stations, and only after launching the local broadcast stations did satellite companies became real 
players in the market.  
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in the failure of an MVPD to carry a broadcast station and of that handful, only a very small 

percentage have resulted in a lack of carriage for any appreciable length of time.  Sinclair has 

had tremendous success in negotiating retransmission consent agreements with every MVPD and 

it appears the experience of Sinclair is consistent industry-wide. 

III. SINCLAIR HAS INARGUABLY NEGOTIATED IN GOOD FAITH 

20. Buckeye asserts that Sinclair has violated the good faith bargaining rules in two 

respects.  First, it argues that Sinclair has violated the rule per se by failing its “absolute duty to 

negotiate.”10  Second, it argues Sinclair engaged in conduct that “violates” the FCC’s “totality of 

the circumstances” test.11  Buckeye asserts that Sinclair violated the “totality of the 

circumstances” test because (i) Sinclair did not accept the payment that Buckeye believes is 

appropriate for a station in the Toledo market and (ii) Sinclair proposed that Buckeye launch 

cable networks Sinclair is planning.  Buckeye asserts that Sinclair’s request that Buckeye carry 

cable networks, and its refusal to accept Buckeye’s wholly unique and illusory position that 

carriage prices should be based on ratings of programs that Buckeye cherry picks, and rates it has 

allegedly paid to other broadcasters in the Toledo DMA without consideration of amounts paid 

by Buckeye to other providers of linear video programming, are somehow inconsistent with 

“competitive marketplace considerations.”12  Law, logic and all case precedent stand squarely 

against Buckeye’s assertions, so much so that all of the cases and other FCC orders Buckeye 

cites are contrary to the arguments made in its Answer.   

21. The Complaint is frivolous on its face.  Still, Sinclair will respond to the 

allegations. 

                                                 
10   Complaint at 16, ¶ 39. 
11  Id. at 18, ¶ 46. 
12   Complaint at 20, ¶ 53.   
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A. Terminating Negotiations is Not Bad Faith 

22. Buckeye concedes that Sinclair, and Barrington before it, negotiated in good faith 

for months.  “While the parties did not see eye to eye about the proper resolution of their dispute, 

they did exchange offers, hold conference calls, and attend meetings with reasonable regularity 

between late November and early February 2014.”13  Buckeye also concedes that it is established 

law that “impasse is a possible outcome of any retransmission consent negotiation.”14  

Remarkably, though, Buckeye nonetheless contends that Sinclair acted in bad faith by 

terminating negotiations because, in Buckeye’s view, the parties had not reached an impasse. 

23. Sinclair disagrees.  Significant differences in perceived value and price existed at 

the outset of negotiations and continued to the end.  Yet over more than two months of 

negotiations Sinclair moved materially off its initial financial position, while Buckeye moved 

imperceptibly and when it did make an offer it was generally an illusory offer.  And as discussed 

herein, during this time Buckeye took, and refused to budge, on its financial terms and positions 

that are wholly at odds with standard industry practices in carriage negotiations. 

24. When Congress established the retransmission consent regime in 1992 it well 

understood that not all negotiations would end successfully.  Under this law, broadcasters 

received the right every three years to elect “must carry,” which meant that in-market cable 

systems were required to carry the applicable television station, but in exchange broadcasters 

gave up the right to seek compensation for such carriage.  Alternatively, broadcasters could 

forego making a “must carry” election (colloquially referred to as electing “retrans consent”), 

                                                 
13  Id. at 16, ¶ 40. 
14  Id. at 16, ¶ 41. 
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which provided broadcasters with the right to seek compensation, but also carried with it the risk 

that a television station would not be carried.  Explicit in the creation of this law was the 

understanding that not all negotiations following a retrans consent election would result in 

agreement.15  If this were not the case, there would have been no reason at all for Congress to 

have included the “must carry” election because broadcasters would have no need to ever make 

an election to ensure carriage if they knew that electing “must carry” did not include a risk of 

non-carriage.   This point is almost universally recognized, and the National Cable Television 

Association (“NCTA”) elaborated exactly this argument in its comments preceding the 

Commission’s adoption of the mutual good faith bargaining requirement in 2005: 

Absent an MVPD’s ability to ultimately refuse carriage of a 
broadcaster that has elected retransmission consent, argues NCTA, 
reciprocal good faith bargaining rules simply turn retransmission 
consent into another form of must carry but with the possibility of 
payment in addition.16  
 

25. Plainly, the obligation to negotiate in good faith does not mean that either party is 

obligated to accede to terms proposed by the other party or that all negotiations must necessarily 

end in agreement (although in fact deals are always reached eventually).  The FCC has 

thoroughly analyzed and rejected arguments to the contrary:     

. . . MVPDs and broadcasters alike will not be required to engage 
in an unending procession of extended negotiations. Finally, 
provided that a party to a reciprocal bargaining negotiation 
complies with the requirements of the Commission's rules, failure 

                                                 
15   See S. Rep. No. 102-92, at 35 (1991) (“[C]able systems need not obtain consent from broadcast stations for 

retransmission of their signals, based on the reference in section 325 of retransmission by broadcasting 
stations.”) 

16    In the matter of Implementation of Section 207 of the Satellite Home Viewer Extension and Reauthorization Act 
Of 2004, Reciprocal Bargaining Obligations, Comments of the National cable television Association, MB 
Docket No. 05-89 (April 25, 2005). 
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to reach agreement would not violate either Section 325(b)(3)(C) 
or Section 76.65 of the Commission's rules.17  

26. Buckeye apparently would like for the FCC to order Sinclair to “consent” to 

carriage on terms Buckeye dictates – terms that deviate materially from industry norms - but that 

is not an option.  So instead it asks the FCC to order Sinclair to return to “immediately 

recommence good faith negotiations”, drop industry-standard proposals that are important to 

Sinclair, and accede to Buckeye’s illusory offers and own unusual formula for determining value 

(perhaps, Buckeye is also hoping that the FCC will require Sinclair to take Buckeye’s failing 

station off its hands).  Of course, the FCC lack authority to insert itself into the specifics of 

retransmission negotiations or direct the outcome of those negotiations.  “Even with good faith” 

the Commission has written, “impasse is possible.”18  

27. But even if the FCC had the authority and willingness to intervene, intervention 

would accomplish nothing here, because it is Buckeye’s own refusal to budge from its hard line 

position and illusory offers that has driven negotiations to impasse.  Sinclair would much prefer 

to close a deal with Buckeye on terms and conditions that reflect the market as it is, but cannot 

be forced to accept highly unusual terms that have no basis in law, fact, precedent or the actual 

market for retransmission rights.19  All Buckeye needs to do to get negotiations re-started is to 

move off its non-market, unusual, hard line proposal and make a reasoned counter-proposal to 

Sinclair.  Sinclair has already negotiated against itself and lowered its financial terms 

                                                 
17    Implementation of Section 207 of the Satellite Home Viewer Extension and Reauthorization Act of 2004, 

Reciprocal Bargaining Obligation, Report and Order, 20 FCC Rcd 10339 at ¶ 14 (2005) (“Reciprocal 
Bargaining Obligation”) 

18    Mediacom Communications Corporation v. Sinclair Broadcast Group, Inc. Emergency Retransmission Consent 
Complaint and Complaint for Enforcement for Failure to Negotiate Retransmission Consent Rights in Good 
Faith, Memorandum Opinion and Order, 22 FCC Rcd 47 at ¶¶ 25-26 (2007). 

19   Sinclair does not suggest that parties should not be able to make off-market proposals or request new or unusual 
terms.  But an obligation to negotiate in good faith is not an obligation to accept a counter-party’s unusual terms 
or off-market proposals. 
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dramatically. If Buckeye was serious about wanting a deal, it would make a non-illusory offer to 

Sinclair.   Sinclair continues to wait for such an offer and would continue negotiating if such an 

offer would be put forth by Buckeye, but at this time, Sinclair does not expect that to occur.  

B.  Sinclair’s Proposal for Terms that Have Been Standard in Retransmission 
Agreements for 20 Years Does not Constitute a “Totality of the Circumstances” 
Violation 

28. Buckeye contends that certain positions Sinclair has taken in the negotiations 

constitute a good faith bargaining violation under the FCC’s “totality of the circumstances” test.  

The alleged “totality of the circumstances” bad faith violation consists of (i) a Sinclair proposal 

that Buckeye launch cable networks Sinclair is planning and (ii) Sinclair’s refusal to accept the 

payment that Buckeye believes is appropriate for a station in the Toledo market.  Although not 

listed as an element of the supposed “bad faith,” Buckeye’s complaint also reveals a third area of 

disagreement.  Buckeye concedes that it tried to persuade Sinclair to accept, in lieu of cash 

payments, transfer of a failing, underperforming, low-value television station Buckeye’s parent 

company owns in Boise.  Buckeye obviously was unhappy that Sinclair refused to accept the 

station in payment, as that was part and parcel of Buckeye’s very unusual package of proposals 

in this negotiation.  It is a significant element of the dissatisfaction that led Buckeye to seek FCC 

intervention in support of its unusual negotiating strategy.   

29. Yet in all three cases, Sinclair’s position was consistent with terms that have been 

standard elements of retransmission agreements from the earliest agreements in the years 

following the enactment of the 1992 Cable Act, while Buckeye’s position was literally unique – 

unprecedented in Sinclair’s experience.   

30. First, Buckeye insists that Sinclair must accept Buckeye’s utterly unique 

formulation of the value of retransmission rights.  In Buckeye’s formulation, Sinclair must 

accept rates that are tied to what Buckeye claims it has negotiated with other broadcasters in the 
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market, and Sinclair must accept payments that vary based on the ratings of the station. Both of 

these positions diverge, and radically so, from industry norms.   

31. Setting aside the obvious fact that Sinclair is not privy to the rates or other terms 

Buckeye has negotiated in prior years with other broadcasters, those rates and terms simply are 

not relevant to negotiations between Sinclair and Buckeye in 2014.20  Although the right of 

broadcasters to seek compensation from cable companies has existed since 1992, in practice the 

actual payment by cable companies for such rights is a relatively new event.  As a result, the 

market for obtaining such rights is an immature one that not surprisingly appears to be 

characterized by wide price disparities.  Such price disparities result from numerous factors, 

including when agreements were entered into (since pricing has been rapidly increasing over 

time), the stations involved, the number of subscribers, the market dominance of the MVPD, and 

numerous other considerations.   

32. Second, Sinclair sought carriage of cable networks as partial consideration for the 

grant of retransmission consent.  Such arrangements have been fixtures of retransmission 

agreements from the very first agreements reached in the early 1990s and are elements of 

agreements routinely negotiated today.  Buckeye’s Toledo lineup, printed from the website and 

attached as Exhibit A, shows a large number of commonly-owned non-broadcast channels 

owned by Viacom, Discovery, Disney, Fox, and others in the Toledo market.  This is typical in 

most markets and is routine.  In fact, the FCC’s good faith rules recognize that requests to carry 

                                                 
20   Based on Buckeye’s unusual position in these negotiations, for all Sinclair knows, Block has negotiated 

attractive cash rates by providing other non-cash consideration, perhaps including failed or underperforming 
broadcast or cable facilities in distant markets.   
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other commonly-owned programming are presumptively consistent with good faith bargaining.21  

In addition, Sinclair never required the carriage of these channels (the carriage that Buckeye was 

providing was simply taken into consideration for pricing of the station) and as is clear from 

herein, carriage of additional programming is not the cause of the impasse.  The negotiations are 

at an impasse because of more basic issues, mainly, that Buckeye continues to insist on below 

market rates and refuses to budge on its offers.   

33. Third, Buckeye wanted Sinclair to accept a failing station in a distant market in 

lieu of cash compensation for carriage of Sinclair’s Toledo station.  Sinclair was not interested in 

the station, and as far as Sinclair is aware, no broadcaster has accepted a poorly performing, 

poorly operated broadcast property in compensation for retransmission rights.  Such deals simply 

are not part of the competitive marketplace for retransmission rights. 

34. Instead, Buckeye argues that based on “the totality of the circumstances” Sinclair 

has violated the good faith bargaining rules by demanding terms that Buckeye, as the 

complaining party, has the burden of proof to show violate the good faith bargaining rules.22  The 

sum and substance of Buckeye’s “proof”, though, is nothing more than an argument that Sinclair 

is asking more for its signals than Buckeye wants to pay, which, as stated above is clearly not a 

violation of good faith.  Yet Buckeye has made only a few offers, most of which have been 

illusory and highly unrealistic.  

35. Sinclair has never indicated to Buckeye that it was not prepared to continue 

negotiating if Buckeye would move off its hard line position and make a realistic offer.  It should 

be noted that Buckeye refused to give a counteroffer to Sinclair on December 15, 2013 before 
                                                 
21   In any event, Sinclair’s proposal was not set in stone.  While Sinclair’s interest in launching a national news 

channel has been publicly reported, Sinclair has understood that for a new cable service to succeed,  it must 
offer that service on terms that are fair and provide benefit to local cable operators, such as Buckeye. 

22  47 C.F.R. §76.65(d). 
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the agreement terminated, yet Sinclair never filed a complaint with the FCC.  The pricing offered 

to Buckeye by Sinclair23 is well within the range of pricing agreed to by numerous other MVPDs 

for similar stations in agreements with Sinclair and takes into account the Toledo market and 

WNWO-TV.  This includes MVPDs and stations which Sinclair believes are most similar to 

Buckeye in terms of size and station footprint overlap, including MVPDs which serve the same 

markets as Buckeye. 

36. While it is true that Sinclair’s proposals reflect an increase above the pricing paid 

by Buckeye under the existing agreement, such an increase reflects general market conditions 

and the fact that retransmission consent prices have been rising during the past three years.  

Contrary to allegations made by Buckeye in its filing, Sinclair is not making a “naked attempt to 

use the company’s nationwide size and scale to dictate terms to Buckeye.”24  On the contrary, 

Sinclair has lowered its offer specifically for the Toledo market and for WNWO-TV.  Indeed, it 

is Buckeye with its monopolistic control of the only daily newspaper in Toledo and control of a 

significant amount of the cable market in Toledo that is trying to dictate unreasonable and 

illusory terms to WNWO-TV and other broadcast stations in the market as evidenced by its 

recent refusal to agree to terms with other stations in the DMA.   

CONCLUSION 

Buckeye has chosen a negotiating strategy that can be summed up as hardline and 

illusory, and then seeks to rely on the FCC to bail it out when the strategy did not work.  It would 

be both inappropriate and without legal foundation for the FCC to bail Buckeye out.  The rules 

are very clear that the possibility exists that the parties won’t reach agreement and that carriage 
                                                 
23  At one point in the negotiations Sinclair did indicate that if a legitimate offer were not received by Sinclair that 

negotiations were “at an end.”  As the Commission has noted, parties are not required to endlessly negotiate 
when one party is making unreasonable offers as Buckeye has done here.     

24   Complaint at 4. 
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will not occur.25  Sinclair believes this is a simple matter that should be summarily dismissed by 

the FCC.  Despite obvious attempts by Buckeye to confuse and mislead the FCC, the situation 

boils down to the fact that Buckeye and Sinclair have been unable to reach agreement on what 

price Buckeye should pay for the right to retransmit signals of WNWO-TV.  As amply 

demonstrated herein, Sinclair has negotiated with Buckeye in good faith, and Sinclair is willing 

to continue to negotiate if Buckeye would provide a realistic offer, that does not involve a failing 

station, and not continue to basically make the same below-market offer repeatedly. The 

Commission should therefore reject Buckeye’s frivolous Complaint and let the parties reach 

agreement, or not, as their legitimate business interests dictate. 

Respectfully submitted, 
 
Sinclair Broadcast Group, Inc. 
 
By:   /s/    

Clifford M. Harrington 
Paul A. Cicelski 

 
Its Attorneys 
 

PILLSBURY WINTHROP SHAW PITTMAN LLP 
2300 N Street, N.W. 
Washington, D.C. 20037 
Telephone:  (202) 663-8000 
Facsimile:   (202) 663-8007 
 
Dated:  March 13, 2014 
 

                                                 
25   The starting point must be the Communications Act, as amended.  Section 325(b)(1)(A) provides, “[n]o cable 

system or other multichannel video programming distributor shall retransmit the signal of a broadcasting 
station, or any part thereof, except with the express authority of the originating station.”  47 U.S.C. § 
325(b)(1)(A) (2012).  Injunctive relief is not included among the few enumerated exceptions to this law. 
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