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To:  Marlene H. Dortch, Secretary
Attention: The Commission

ENFORCEMENT BUREAU’S OPPOSITION TO MR. HAVENS’
INTERLOCUTORY APPEAL

1. On February 26, 2014, the Presiding Judge issued Order, FCC 14M-7, in which
he denied Mr. Havens’ request to file an interlocutory appeal concerning certain aspects of an

earlier Order, FCC 13M-22, because Mr. Havens had failed to substantiate a basis for the
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appeal.’ Mr. Havens filed an interlocutory appeal of Order, FCC 14M-7, on March 6, 2014.2
The Chief, Enforcement Bureau (Bureau), by her attorneys, herein opposes Mr. Havens’ appeal.
2 On December 19, 2013, the Presiding Judge issued Order, FCC 13M-22, striking
from the record two motions filed by Mr. Havens on December 2, 2013 because there were not
timely filed.* Specifically, the Presiding Judge struck Mr. Havens’ “First Motion Under Order
13M-19 to Reject Settlement, Proceed with the Hearing, and Provide Additional Relevant
Discovery” and Mr. Havens “Additional Motions Under Order 13M-19” because, in filing these
motions, Mr. Havens ignored an earlier Order that “[a]ll filings in this proceeding shall be due
on their designated submission dates at close of business (5:30pm EST)”5 and instead, submitted
his filings more than six hours later, between 11:51 and 1 1:59pm.'5 In upholding this Order, the
Presiding Judge noted that this delay allowed Mr. Havens “to improve his pleading[s] with

information made available”’

to him by the timely filing of the other parties’ pleadings. The
Presiding Judge concluded that striking Mr. Havens’ pleadings was necessary to ensure that he
did not “gain an unfair advantage"a from his late filing.

3. Section 1.301(a) of the Commission’s rules (Rules) enumerates only five
categories of interlocutory rulings that are appealable as a matter of right.” Mr. Havens suggests

that in upholding the Presiding Judge’s earlier Order striking his December 2, 2013 filings,

Order, FCC 14M-7, “denies or terminates™ his right to participate as a party, thereby invoking

I See Order, FCC 14M-7 (ALJ, rel. Feb. 26, 2014).

? See Havens’ Interlocutory Appeal Under § 1.301(a), filed on March 6, 2014 (Havens’ Appeal).
3 See Order, FCC 13M-22 (ALJ, rel. Dec. 19, 2013).

4 Seeid. at3,95.

5 See Order, FCC 12M-55 (ALJ, rel. Dec. 5. 2012), at n.2.

% See Order, FCC 13M-22, at 3,9 5.

" Order, FCC 14M-7, at 6.
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% See 47 CF.R. § 1.301(a).



the first of the five categories. " However, despite Mr. Havens’ assertions to the contrary, the
Presiding Judge has not denied or terminated Mr. Havens’ right to participate as a party. Indeed,
Mr. Havens’ appeal ignores the fact that, at the same time the Presiding Judge struck Mr.
Havens’ motions, he evaluated “the merits of certain aspects of”!! these motions and issued a
substantive ruling.12 Moreover, Mr. Havens repeated certain of these same arguments in his
later-dated December 16, 2013 filing — which has not been stricken from the record. Thus, he
has had ample opportunity to be heard on the matters addressed in his December 2nd motions.

3 The Commission’s rules plainly set out the conditions pursuant to which
interlocutory appeals are permitted. Mr. Havens’ appeal has not met any of these conditions.
The Bureau thus urges the Commission to act expeditiously in denying Mr. Havens’ latest appeal

so that the underlying proceeding can move forward without further delay.

Respectfully submitted,
P. Michele Ellison
Chief, Enforcement Bureau

M
Pamela S. Kane
Deputy Chief
Investigations and Hearings Division
Enforcement Bureau

Brian J. Carter

Attorney

Investigations and Hearings Division
Enforcement Bureau

10 See Havens’ Appeal at 1.
! Order, FCC 13M-22, at 3, 1 5.
12 See id. at 3-9, {9 5-26.
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