INAB

MNATIOMAL ASSOCIATION OF BROADCASTERS

March 19, 2014

Marlene H. Dortch

Secretary

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Re: Ex Parte Communication in MB Docket Nos. 04-256, 09-182, 10-71
Dear Ms. Dortch:

On Tuesday, March 18, 2014, Senator Gordon H. Smith of the National Association of
Broadcasters and the undersigned met in separate meetings with Commissioner Pai
and his Chief of Staff, Matthew Berry and Commissioner O’Rielly and his Senior Legal
Advisor, Courtney Reinhard to discuss broadcaster concerns with reported proposals
to treat any television joint sales agreements (JSAs) for more than 15% of inventory
as an ownership interest.

Senator Smith thanked the Commissioners for their public statements of concern
about the impact of the proposed change. He explained, as documented in prior NAB
filings and described in the attached chart (previously filed Feb. 18, 2014) that JSAs
and sharing arrangements allow local broadcasters to better serve their communities.
Substantial evidence before the Commission shows that these arrangements serve
the FCC'’s interest in promoting localism and diversity.

NAB also commented that broadcaster JSAs in many instances are needed so that
stations can remain competitive against others in local advertising markets, including
pay TV providers who jointly sell local ads. Finally, | shared the attached blog post
which had responded to blogs by senior FCC officials.
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NAB is very concerned that the Commission is taking actions to prevent and terminate
sharing arrangements among broadcasters without properly considering its duty to
look holistically at its ownership rules. We expressed specific opposition to new
processing guidelines adopted without a Commission level decision.

Respectfully submitted,

ks

Jane Mago
Executive Vice President & General Counsel
National Association of Broadcasters

cc:.  Commissioner Pai
Commissioner O'Rielly
Matthew Berry
Courtney Reinhard

Attachments
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Looking to the Law

As a General Counsel — now at NAB and formerly of the FCC ~ | tend to believe that adhering to the law is a good thing. That is why |
am very troubled by the broadcast ownership order now circulating at the Commissien and the blog posts filed by senior FCC officials
supporting it.

The very first line of the Chairman's blog post makes it surprisingly clear that the agency must take a closer look at the law before
moving forward on the proposed order. His post describes the FCC's quadrennial obligation to review the broadcast ownership rules as
one to "determine if they need to be modified to serve the public interest.” That is not the law.

Section 202(h) of the 1996 Telecommunications Act which imposes the quadrennial review requirement on the FCC was adopted as
part of a deregulatory framework. The statute states that the Commission “shall determine whether any [broadcast ownership] rules are
necessary in the public interest as the result of competition.” And, it goes on to say that the Commission "shall repeal or modify any
regulation it determines to be no longer in the public interest” (emphasis added).

Given this directive, | find it very hard to understand how one could conclude that reaching back to a docket from 2004 to increase
regulation of joint sales agreements (JSAs) without any consideration of the larger picture or change in the marketplace is consistent
with the directive of Section 202(h).

| am even more perplexed and troubled that the apparent basis of the decision to declare television JSAs attributable is a sweeping and
inaccurate generalization that JSAs necessarily create de facto ownership and thus violate existing ownership rules. The blogs do not
reference or apparently consider the very significant database of JSAs that resides at the FCC. Instead, they draw conclusions from
Securities and Exchange Commission (SEC) filings. Those filings respond to rules and goals established by the SEC for a very different
purpose than FCC licensing. SEC filings are not a part of FCC precedent or law.

Indeed it is striking that the blogs make no reference to the decades old FCC indicia of control: decision-making authority over
programming, personnel and financing. Those indicia led the FCC staff to approve at least 50 JSA arrangements since 2011, making
clear in their review that the licensee must control at least 85% of programming and retain at least 70% of net advertising revenue. Also,
to pass muster, the terms of the deal must apply at least 20% of station value to the license value. The FCC is not free to ignore
precedent.

Similarly, as a matter of law, the FCC is not free to simply ignore the record before it. Here, basing a decision on gross generalizations
that JSAs are intended to get around ownership rules is wrong. Adhering to the law in this case requires the agency to take a hard look
at the evidence in its own records and consider the presentations made by NAB and others — presentations that demonstrate the varied
nature and very real public interest benefits of television JSAs.

Finally, adhering to the law in this case means taking the directive of Section 202(h) seriously. The Commission must look at the local
television ownership rules in light of current competitive conditions. That cannot mean starting another never-ending guadrennial review
while tightening restrictions on local broadcast stations alone.
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