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VIA ELECTRONIC FILING

Ms. Marlene H. Dortch
Secretary
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Washington, D.C. 20554

Re: In the Matter of Rules and Regulations Implementing the Telephone Consumer
Protection Act of 1991; Petition for Rulemaking of ACA International,
RM-11712; CG Docket No. 02-278

Dear Ms. Dortch:

United Healthcare Services, Inc. (“United”)1 respectfully submits these comments regarding the
request by ACA International (“ACA”) to establish a safe harbor under the Telephone Consumer
Protection Act (“TCPA”) for callers who make non-telemarketing autodialed or prerecorded
calls to wireless telephone numbers and accidentally call a wrong number.2

As explained in United’s Petition for Expedited Declaratory Ruling (“Petition”), attached as
Exhibit A, the Federal Communications Commission (“FCC”) should confirm that callers are not
liable under the TCPA or the FCC’s TCPA rules for placing informational, non-telemarketing
autodialed and prerecorded calls to wireless numbers for which valid “prior express consent” has
been obtained but which, unbeknownst to the calling party, have subsequently been reassigned to

1 Recognized as America’s most innovative healthcare company by Fortune magazine, United provides a
diversified and comprehensive array of health and well-being products and services to more than 75
million individuals.
2 See Petition for Rulemaking of ACA International, CG Docket No. 02-278 at 15-17 (filed Jan. 31,
2014); see also Consumer and Governmental Affairs Bureau Reference Information Center Petition for
Rulemaking Filed, Report No. 2999 (rel. Feb. 21, 2014).
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another wireless subscriber.3 The FCC should grant United’s Petition, and confirm that parties
are not liable for autodialed “wrong number” non-telemarketing calls to wireless numbers,
including calls placed in error to numbers no longer assigned to the person who gave consent.4
In addition, a rulemaking is not necessary to grant the requested relief, as the FCC has ample
authority to grant the Petition and confirm that parties are not liable under the TCPA for
informational, non-telemarketing autodialed and prerecorded calls to reassigned wireless
telephone numbers.5

As discussed in United’s Reply Comments on its Petition, attached as Exhibit B, it is inconsistent
with the letter and the purpose of the TCPA to expose to litigation callers that dial numbers for
which they have obtained “prior express consent” to call just because those numbers have been
reassigned without the caller’s knowledge. Failing to provide this confirmation will chill the use
of new technologies that facilitate important non-telemarketing, informational communications
to wireless subscribers.

Respectfully submitted,

/s/ Mark W. Brennan

Mark W. Brennan
Hogan Lovells US LLP
555 Thirteenth Street, NW
Washington, DC 20004
Tel: (202) 637-6409
Fax: (202) 637-5910
mark.brennan@hoganlovells.com

Counsel to United Healthcare Services, Inc.

3 See United Healthcare Services, Inc., Petition for Expedited Declaratory Ruling, CG Docket No. 02-278
(filed Jan. 16, 2014); see also Consumer and Governmental Affairs Bureau Seeks Comment on Petition
for Expedited Declaratory Ruling from United Healthcare Services, Inc., CG Docket No. 02-278, Public
Notice, DA 14-149 (rel. Feb. 6, 2014).
4 ACA states in its Petition for Rulemaking that it “strongly supports” United’s Petition. ACA
International, Petition for Rulemaking, CG Docket No. 02-278 at 15 (filed Jan. 31, 2014); see also
Comments of ACA International, CG Docket No. 02-278 at 2 (filed Mar. 10, 2014).
5 The Commission can issue a declaratory ruling to resolve an existing controversy or uncertainty. See 47
C.F.R. § 1.2.
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EXECUTIVE SUMMARY

Callers that obtain “prior express consent” from a consumer, call the wireless telephone

number provided by that consumer, and then inadvertently reach a person who has been

reassigned the original consumer’s telephone number should not be subject to liability under the

Telephone Consumer Protection Act (“TCPA”). The Federal Communications Commission

(“FCC”) should grant United Healthcare Services, Inc.’s Petition for Expedited Declaratory

Ruling (“Petition”) and confirm that parties are not liable under the TCPA for making

informational, non-telemarketing calls, especially healthcare-related calls, to telephone numbers

that have been reassigned without the caller’s knowledge, provided that the caller had obtained

valid “prior express consent” to place calls to that telephone number. The record in this

proceeding reflects strong support for granting the Petition, which will ensure that wireless

consumers can continue to benefit from the important non-telemarketing, informational calls that

they have consented to receive.

The FCC has ample authority to grant the relief requested in the Petition, including by

confirming that properly acquired “prior express consent” encompasses autodialed and

prerecorded calls to a telephone number until the caller learns that the number provided has been

reassigned; that the term “called party” includes both the original consenting party and the new

subscriber to a reassigned number, until the calling party is put on notice of the reassignment; or

that a good faith exception exists for informational calls to telephone numbers that have been

reassigned, without the caller’s knowledge, from a prior express consenting party.

As explained by commenters, there is no third-party service available that reflects all

reassigned number changes. Thus, parties cannot completely avoid placing calls to reassigned

wireless telephone numbers. Moreover, the third-party services that are available to assist with
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identifying reassigned numbers may also be cost-prohibitive for some small businesses, non-

profit organizations, and other callers. Congress did not intend to require businesses to retain

third-party services to protect against potentially devastating class action liability for non-

telemarketing, informational calls.

In addition, the FCC should disregard misguided suggestions from certain commenters to

require callers to re-obtain “prior express consent” before placing an informational call to a

wireless telephone number. Such a requirement is contrary to the TCPA and the FCC’s

implementing rules and would be ineffective at preventing calls to reassigned numbers, instead

creating an endless loop of consent confirmation attempts. Similarly, callers should not be

required to re-obtain consent by initially placing all informational calls manually, as several

commenters suggest. Doing so would be ineffective and would lead to a dramatic increase in

unnecessary confirmation attempts. It would also be contrary to the TCPA’s express language

allowing certain autodialed and prerecorded calls.

Granting the Petition promptly will allow consumers to continue to receive non-

telemarketing, informational calls (for which they have consented) on their wireless telephones

and will help stem the tide of class action lawsuits brought by a specialized plaintiffs’ bar. As

long as companies act promptly to avoid making further calls if they discover that a wireless

telephone number has been reassigned, they should be able to rely on consumers’ contact

preferences and provide important, time-sensitive non-telemarketing information directly to

consumers without fear of a TCPA class action lawsuit.
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Washington, DC 20554
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)
)
)
)

CG Docket No. 02-278

REPLY COMMENTS OF UNITED HEALTHCARE SERVICES, INC.

I. INTRODUCTION

United Healthcare Services, Inc. (“United”),1 through its counsel, respectfully submits

these reply comments in response to the Federal Communications Commission (“FCC” or

“Commission”) Consumer and Governmental Affairs Bureau’s (“Bureau”) February 6, 2014

Public Notice,2 which sought comment on United’s Petition for Expedited Declaratory Ruling.3

In its Petition, United asked the FCC to confirm that a party is not liable under the

Telephone Consumer Protection Act (“TCPA”)4 or the FCC’s TCPA rules5 for placing

informational, non-telemarketing autodialed and prerecorded calls to wireless numbers for which

1 Recognized as America’s most innovative healthcare company by Fortune magazine, United provides a
diversified and comprehensive array of health and well-being products and services to more than 75
million individuals.
2 Consumer and Governmental Affairs Bureau Seeks Comment on Petition for Expedited Declaratory
Ruling from United Healthcare Services, Inc., CG Docket No. 02-278, Public Notice, DA 14-149 (rel.
Feb. 6, 2014).
3 See United Healthcare Services, Inc., Petition for Expedited Declaratory Ruling, CG Docket No. 02-278
(filed Jan. 16, 2014) (“Petition”).
4 47 U.S.C. § 227.
5 47 C.F.R. § 64.1200.
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valid “prior express consent” had been obtained but which, unbeknownst to the calling party,

have subsequently been reassigned to another wireless subscriber.6

As discussed below, the comments submitted in this proceeding reflect strong support

from a variety of interested parties for the narrow relief requested by United. Therefore, the FCC

should grant the Petition and ensure that wireless consumers can receive important, consented-to

informational calls while at the same time continuing to protect consumer privacy as provided by

the TCPA. As described in the Petition, the FCC has ample legal authority to grant the requested

relief. For example, the Commission could confirm that properly acquired “prior express

consent” encompasses autodialed and prerecorded calls to a telephone number until the caller

learns that the number provided has been reassigned.7 Alternatively, the FCC could confirm that

the term “called party” includes both the original consenting party and the new subscriber to a

reassigned number until the caller learns of the reassignment.8 Another option would be for the

FCC to confirm that a good faith exception from TCPA liability exists for autodialed and

prerecorded informational, non-telemarketing calls to telephone numbers that have been

reassigned from a prior express consenting party, until notice of the reassignment is provided to

the caller.

6 Under the TCPA and the FCC’s TCPA rules, callers must obtain “prior express consent” to place
autodialed or prerecorded calls to wireless numbers. 47 U.S.C. § 227(b)(1)(A); 47 C.F.R.
§ 64.1200(a)(1). The relief requested by United would only apply in cases where the caller had obtained
“prior express consent” in compliance with the FCC’s rules. The clarification sought in the Petition
would not alter the caller’s obligation to obtain “prior express consent” from the individual that provided
his or her telephone number or diminish a consumer’s ability to bring a TCPA claim against a caller
making autodialed or prerecorded calls absent that “prior express consent.”
7 See 47 U.S.C. § 227(b)(1)(A); 47 C.F.R. § 64.1200(a)(1).
8 See id.; see also 47 C.F.R. § 64.1200(a)(3).
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II. THE RECORD REFLECTS STRONG SUPPORT FOR GRANTING THE
PETITION AND ENSURING THAT WIRELESS CONSUMERS CAN
CONTINUE TO RECEIVE IMPORTANT NON-TELEMARKETING CALLS,
ESPECIALLY HEALTHCARE-RELATED CALLS

The FCC has stated that it does not want to “unnecessarily restrict consumer access to

information communicated through purely informational calls.”9 Commenters from a wide

variety of organizations that place non-telemarketing, informational calls to their customers and

accountholders, including in the healthcare, communications, financial services, and technology

sectors, have expressed strong support for granting the Petition.10 In addition, numerous

individual consumers expressed their support for the Petition, asking the Commission to clarify

that callers are not liable for calls to reassigned wireless numbers as long as they avoid making

further calls if they discover that the number has been reassigned.11

9 Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, Report and
Order, 27 FCC Rcd 1830 ¶ 21 (2012) (“Robocall Report and Order”); see also Comments of the
American Bankers Association, CG Docket No. 02-278 at 5 (filed Mar. 10, 2014) (“ABA Comments”);
Comments of the Coalition of Higher Education Assistance Organizations, CG Docket No. 02-278 at 2
(filed Mar. 10, 2014) (“COHEAO Comments”); Comments of Time Warner Cable Inc., CG Docket No.
02-278 at 7 (filed Mar. 10, 2014) (“TWC Comments”).
10 See generally ABA Comments; Comments of ACA International, CG Docket No. 02-278 (filed Mar.
10, 2014) (“ACA Comments”); Comments of the American Financial Services Association, CG Docket
No. 02-278 (filed Mar. 10, 2014) (“AFSA Comments”); Comments of America’s Health Insurance Plans,
CG Docket No. 02-278 (filed Mar. 10, 2014) (“AHIP Comments”); COHEAO Comments; Comments of
Comcast Corporation, CG Docket No. 02-278 (filed Mar. 10, 2014) (“Comcast Comments”); Comments
of CTIA—The Wireless Association®, CG Docket No. 02-278 (filed Mar. 10, 2014) (“CTIA
Comments”); Comments of DIRECTV, CG Docket No. 02-278 (filed Mar. 10, 2014) (“DIRECTV
Comments”); Comments of Dominion Enterprises of Virginia, CG Docket No. 02-278 (filed Mar. 10,
2014) (“Dominion Comments”); Comments of Noble Systems Corporation, CG Docket No. 02-278 (filed
Mar. 7, 2014) (“NSC Comments”); Comments of the Student Loan Servicing Alliance, CG Docket No.
02-278 (filed Mar. 10, 2014) (“SLSA Comments”); TWC Comments; Comments of the U.S. Chamber of
Commerce, CG Docket No. 02-278 (filed Mar. 10, 2014) (“U.S. Chamber of Commerce Comments”).
11 See, e.g., Comments of Bron Barry, CG Docket No. 02-278 at 1 (filed Feb. 11, 2014) (“A call or
message to a wrong number should not be a cause for a fine or a lawsuit.”); Comments of Divesh Angula,
CG Docket No. 02-278 (filed Feb. 11, 2014); Comments of Bruce Baird, CG Docket No. 02-278 (filed
Feb. 11, 2014) (“Baird Comments”); Comments of Alixson Bell, CG Docket No. 02-278 (filed Feb. 7,
2014); Comments of Jim Besso, CG Docket No. 02-278 (filed Jan. 11, 2014); Comments of Denise Gillis,
CG Docket No. 02-278 (filed Jan. 11, 2014); Comments of Michael Jacobs, CG Docket No. 02-278 (filed
Feb. 11, 2014); Comments of Catherine Jacola, CG Docket No. 02-278 (filed Jan. 14, 2014) (“Jacola
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Healthcare providers, businesses, educators, utilities and other parties regularly place

consented-to, non-telemarketing, informational calls conveying critical, time-sensitive messages

that directly benefit consumers,12 including:

Healthcare. Appointment and exam scheduling confirmation and reminders,
prescription drug refill notices, annual influenza vaccine reminders, lab result
discussions, pre-operative and home care follow-up instructions intended to prevent re-
admission, home healthcare instructions, wellness programs available to insurance plan
enrollees, notifications about health-related products or services that are provided by or
included in a benefit plan, or that are available only to a health plan enrollee and add
value to (but are not part of) plan benefits, communications about the entities
participating in a healthcare provider network or health plan network, or about
replacements of (or enhancements to) a health plan;

Financial Services. Breach and identity theft notifications, fraudulent activity warnings
and updates, out-of-pattern activity alerts, customer service and general account
notifications, funds transfer confirmations, anticipatory fee avoidance calls (including
low-balance, overdraft, over-the-limit, and late payment alerts), outreach calls to help
customers avoid mortgage default and explore mortgage modification options, calls to
customers behind on other credit obligations to explore alternative payment options and
avoid fraudulent for-profit debt settlement companies;

Education. Student correspondence, class registration and cancellation alerts, financial
aid communications, truancy notifications, parent-teacher meeting notifications, missed
payment and pre-default correspondence, school or building closure notifications;

Union Communications. Correspondence with members and those seeking to form
unions, union election information, collective bargaining agreement benefit updates;

Electric and Natural Gas Utilities. Notifications for utility outages and upcoming
service interruptions, service disconnection notices;

Transportation. Flight delay or cancellation notifications; and

Other Consumer Protection and Safety Calls. Product recall and safety notifications,
disaster relief resources, outreach to consumers during crises, road closure notifications,

Comments”); Comments of Nora Martinez, CG Docket No. 02-278 (filed Jan. 12, 2014) (“Martinez
Comments”); Comments of Brian Moore, CG Docket No. 02-278 (filed Feb. 10, 2014); Comments of
Jeremy Parker, CG Docket No. 02-278 (filed Jan. 11, 2014); Comments of Claude Remboski, CG Docket
No. 02-278 (filed Feb. 11, 2014); Comments of Pamela Remboski, CG Docket No. 02-278 (filed Feb. 11,
2014); Comments of Bryan Richardson, CG Docket No. 02-278 (filed Feb. 11, 2014); Comments of Lynn
Ridenour, CG Docket No. 02-278 (filed Feb. 11, 2014) (“Ridenour Comments”); Comments of Leslie
Smith, CG Docket No. 02-278 (filed Feb. 11, 2014); Comments of Rebecca Standish, CG Docket No. 02-
278 (filed Jan. 12, 2014) (“Standish Comments”).
12 See Petition at 2.
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neighborhood watch alerts, notices of address discrepancies, shipping and delivery
notifications, urgent employee communications.13

As the American Bankers Association notes, autodialed or prerecorded messages to

consumers from their financial institutions provide important notice of suspicious activity and

potential identity theft on an account, and can remind them of a low balance or when a payment

is due so they can take steps to avoid unnecessary fees and negative reports to credit bureaus.14

Comcast calls its subscribers to alert them when it has detected a virus or bot on their computers

through its online Internet security software, as well as to conduct customer satisfaction surveys

and to confirm that subscribers have ordered an On Demand or pay-per-view program.15 Time

Warner Cable (“TWC”) similarly uses autodialed and prerecorded messages to schedule and

confirm service appointments, which benefits consumers by allowing them to book appointments

more quickly and enables TWC to narrow service appointment windows and reduce wait time

for customers.16 As many commenters observe, given the steadily increasing numbers of

consumers who live in wireless-only households, calls to wireless phones are often the only

reliable way to communicate these and other types of important, non-telemarketing informational

messages.17

13 See, e.g., ABA Comments at 2; AFSA Comments at 1; AHIP Comments at 3; COHEAO Comments at
2; Comcast Comments at 2-3; CTIA Comments at 2; U.S. Chamber of Commerce Comments at 3; see
also Letter from Mark W. Brennan, Counsel to Communications Innovators, et al., to Marlene H. Dortch,
Secretary, Federal Communications Commission, CG Docket No. 02-278 at 2 (filed Mar. 4, 2014).
14 See ABA Comments at 5.
15 See Comcast Comments at 2.
16 See TWC Comments at 9.
17 See id. at 8 (observing that roughly 38% of all adults in the U.S., and over 60% of adults aged 25-29,
live in wireless-only households); Comcast Comments at 5-6 (noting that 12 million Comcast subscribers
have provided their wireless telephone number as their primary contact); AFSA Comments at 1 (affirming
that “the most expedient and effective way” to reach consumers can be to call or text them on their cell
phones, “especially if they travel or work out of town and may not receive mail for a period of time”);
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Healthcare-related calls. The FCC has also concluded that healthcare-related calls serve

an important public interest purpose, “to ensure continued consumer access to healthcare-related

information,” and that they do not “tread heavily upon the consumer privacy interests” that the

TCPA was intended to protect.18 This conclusion is supported by a number of studies that have

shown that sending calls and text messages to wireless phones can be an effective strategy to

improving consumers’ health, which is especially critical in light of significant barriers faced in

the United States for the delivery of high-quality healthcare.19 For example, as America’s Health

Insurance Plans (“AHIP”) explains in its comments, voice and text messages to wireless

telephones can be used to improve adherence with controlling blood pressure in patients with

hypertension, and for prompting women to participate in follow-up treatments after irregular pap

smears.20

In addition, health plans are increasingly subject to legal requirements to improve

healthcare outcomes and overall quality of service. Outreach to wireless telephone numbers

provided by consumers is an important tool in meeting these requirements and improving the

overall delivery of healthcare services while keeping costs to healthcare providers down.21

Consumers that consent to participate in such outreach programs expect to receive healthcare-

see also ABA Comments at 2; AHIP Comments at 3; COHEAO Comments at 2; CTIA Comments at 5;
DIRECTV Comments at 10; SLSA Comments at 3.
18 See Robocall Report and Order, 27 FCC Rcd ¶¶ 60, 63 (exempting healthcare-related calls to residential
lines subject to the Health Insurance Portability and Accountability Act of 1996 (“HIPPA”) from consent,
identification, time-of-day, opt-out, and abandoned call requirements otherwise applicable to prerecorded
calls); see also Petition at 6; AHIP Comments at 4.
19 See AHIP Comments at 4-5 (noting that the Institute of Medicine has established engaging individuals
in their own health care as a key goal for improving health and lowering healthcare costs).
20 See id.
21 See id. at 6.
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related messages on their wireless telephone and should not be prevented from receiving such

messages because of frivolous class action lawsuits.22

Despite the many benefits of consented-to informational calls and messages that are

delivered to a wireless telephone, one commenter argues that granting the Petition could harm

low-income consumers and Lifeline users who may have a limited number of minutes in their

service plans.23 The FCC should disregard this misplaced concern. The TCPA and the FCC’s

TCPA rules allow parties to make autodialed or prerecorded calls to wireless telephone numbers

when they have obtained “prior express consent.”24 Callers making non-telemarketing calls,

especially healthcare-related calls, are trying to reach a specific party with previously requested

information or updates and have no incentive to keep calling consumers that have received a

reassigned telephone number (regardless of those consumers’ specific wireless service plans).25

As discussed below, callers also have no ability to prevent completely calls to reassigned

22 See, e.g., Comments of Deb Schlier, CG Docket No. 02-278 at 1 (filed Feb. 11, 2014) (“Companies
should be able to rely on the instruction of their customers for how to contact them as long as they act
promptly to avoid further calls if they reach someone else.”) (“Schlier Comments”); Comments of
William Brush, CG Docket No 02-278 at 1 (filed Feb. 11, 2014) (arguing that the FCC should “[a]void
penalizing companies that have done their due diligence by collecting express[] consent”); Comments of
William Studley, CG Docket No. 02-278 at 1 (filed Feb. 11, 2014) (“If I have given my permission to a
company to contact me via telephone or sms text, that company should not be held responsible, or liable,
if I have changed my phone number without their knowledge, as long as they make a good faith effort to
correct their records in a timely fashion when they have been notified of the discrepancy.”).
23 See Comments of the National Consumer Law Center, CG Docket No. 02-278 at 4-5 (filed Mar. 10,
2014) (“NCLC Comments”). NCLC also erroneously posits that United is seeking relief for
telemarketing calls. See id. at 1. United’s Petition specifically seeks relief only for non-telemarketing
calls and would not apply to telemarketing solicitations.
24 See 47 U.S.C. § 227(b)(1)(A); 47 C.F.R. § 64.1200(a)(1); see also Petition at 8.
25 See ABA Comments at 3; ACA Comments at 2; CTIA Comments at 8; DIRECTV Comments at 8;
NSC Comments at 2; SLSA Comments at 5; see also Petition at 2. As previously observed by the FCC,
the Federal Trade Commission has found that “there is no incentive, and no likely medical basis, for
providers who place health care-related prerecorded calls to attempt to boost sales through an ever-
increasing frequency or volume of calls.” Robocall Report and Order, 27 FCC Rcd ¶ 59, citing
Telemarketing Sales Rule, Final Rule Amendments, 73 Fed. Reg. 51164, 51192 (2008). Moreover, callers
incur costs for misdirected calls, further ensuring their vigilance in not making calls to telephone numbers
that were not the subject of “prior express consent.” See COHEAO Comments at 2.
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telephone numbers. Importantly, callers making informational calls do not contact random or

sequential numbers and do not endanger public safety by tying up blocks of telephone lines—

concerns that Congress had in enacting the TCPA.26

To the extent that a consumer may receive an errant call because he or she has a number

that has been reassigned, the minimal expense—if any—associated with receiving the call is

outweighed by the public interest in facilitating important, time-sensitive non-telemarketing calls

to wireless subscribers. Granting the Petition arguably may benefit low-income consumers the

most, as such consumers are more likely to be “wireless-only,” and thus only able to receive

healthcare-related alerts and other informational calls through their wireless devices.27

Moreover, as stated in the Petition, in granting the requested relief, the Commission can confirm

that parties would have to cease calling the reassigned number as soon as the new subscriber

informs the caller that the number has been reassigned.28 Therefore, consumers only have to

notify the calling party of the reassignment to prevent further calls from being made to that

number (absent separate “prior express consent” from the new subscriber of that telephone

number).

III. REQUIRING CALLERS TO RE-OBTAIN “PRIOR EXPRESS CONSENT”
BEFORE EVERY CALL OR REQUIRING MANUAL DIALING IS CONTRARY
TO THE TCPA AND COULD PROMPT UNNECESSARY CALLS

The TCPA and the FCC’s rules do not require callers to renew or re-obtain validly

obtained “prior express consent” to place autodialed and prerecorded calls to wireless telephone

26 See Petition at 7.
27 Adults living in poverty are more likely than adults living near poverty or higher income adults to be
living in wireless-only households. See “Wireless Substitution: Early Release of Estimates from the
National Health Interview Survey, July-December 2012” at 2 (rel. June 2013), available at
http://www.cdc.gov/nchs/data/nhis/earlyrelease/wireless201306.pdf (last accessed Mar. 18, 2014).
28 See Petition at 4.
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numbers. In addition, there is no public national database of wireless numbers or a third-party

service that reflects all reassigned numbers, so parties cannot simply check a database to see

whether a particular wireless telephone number has been reassigned (contrary to the assertions of

some commenters). Other “solutions” proposed by a couple of commenters, such as requiring a

caller to manually dial every number to reconfirm consent, conflict with the TCPA and would

increase the number of unnecessary “status check” calls made to consumers’ wireless telephone

numbers.

A. The TCPA Does Not Require Callers to Re-Obtain “Prior Express
Consent.”

Congress did not include any requirement in the TCPA that callers continually conduct

extensive, expensive, and unreliable checks to confirm that a consenting party’s telephone

number has not been changed. Neither Congress nor the FCC has ever suggested that callers are

required to confirm, or reconfirm, existing “prior express consent” before making an autodialed

or prerecorded non-telemarketing call, and imposing such a requirement would be contrary to the

provisions of the TCPA. In fact, the TCPA was enacted in 1991, five years before the FCC acted

to give consumers the ability to port wireless telephone numbers.29 When the FCC adopted

wireless number portability requirements, it did not modify its TCPA rules to add any wireless

number reassignment restrictions or conditions. To the contrary, the FCC has explicitly stated

that it does not want to “impede” or “unnecessarily restrict” purely informational calls to

29 See Telephone Number Portability, First Report and Order and Further Notice of Proposed
Rulemaking, 11 FCC Rcd 8352 (1996) (requiring number portability between wireline and wireless
services, and between wireless providers). As CTIA notes, prior to 1996, callers could easily identify
wireless numbers because they were assigned from distinct blocks of numbers, identifiable via the NPA-
NXX. CTIA Comments at 7.
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wireless telephone numbers.30 As mentioned above, the Commission has also recognized the

particular importance to consumers of receiving consented-to healthcare-related calls.31

The proposals by several commenters to require callers to renew prior express consent by

placing additional phone calls to consumers would effectively and impermissibly rewrite the

TCPA and would result in unnecessary “status check” calls to wireless telephone numbers. Such

repeated calls would be particularly harmful to low-income wireless consumers with service

plans that have fixed monthly minutes or text messages. Even if there were a practical way for

callers to comply with a “reconfirmation” requirement—which there is not—such a solution

could be costly and time-consuming to implement. As some commenters note, there is also no

general requirement under the TCPA or the FCC’s TCPA rules that consumers update their

contact information. As commenters stated, even when they are bound by the terms of an

agreement to do so, consumers often fail to update their wireless phone number when it

changes.32

The FCC should be aware that the commenters who argue in favor of such unnecessary

and ineffective measures are, overwhelmingly, self-interested TCPA plaintiffs who have a strong

financial incentive in maintaining as many paths to potential TCPA damages as possible, even

when callers are fully compliant with both the spirit and the letter of the statute.33 These TCPA

30 Robocall Report and Order, 27 FCC Rcd ¶ 21.
31 See id. ¶¶ 57, 60-65.
32 See CTIA Comments at 4; DIRECTV Comments at 9; SLSA Comments at 5. In addition, there is no
way for a caller to determine when a consenting party gives another person, such as a friend or relative,
permission to use the subscriber’s wireless phone and phone number without actually reassigning the
number. See CTIA Comments at 5. As noted in the Petition, telephone companies recycle as many as 37
million telephone numbers each year. See Petition at 5.
33 For example, Robert Biggerstaff appears to have filed at least ten TCPA cases since 1997. Gerald
Roylance similarly appears to have filed at least nine state TCPA lawsuits between 2003 and 2009, and
has been the plaintiff in at least two federal TCPA actions; he also appears to have filed multiple cases in
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plaintiff commenters do not represent the view of other consumers that regularly provide consent

to receive informational messages from their doctors, banks, utilities, children’s schools, and

other callers. As previously noted, numerous other consumers (who do not stand to gain

financially from the FCC’s decision) filed comments strongly in favor of granting the Petition.34

B. Third-Party Services Do Not Eliminate the Potential for Calls to
Reassigned Telephone Numbers.

Certain commenters argue that callers should be required to employ a third-party reverse-

lookup mechanism prior to making any autodialed or prerecorded call to a consumer, despite

having already obtained valid “prior express consent” to call that telephone number.35 Congress

did not intend for the TCPA to require organizations to continuously maintain third-party

services to protect against potential class action liability for non-telemarketing, informational

calls. In contrast to the specificity of Congress and the FCC in requiring telemarketers to

subscribe to the national Do-Not-Call registry, the statutory and regulatory silence on an

equivalent registry for informational calls to previously consented-to wireless telephone numbers

must mean that the drafters of the TCPA did not intend for callers to be liable for calls to

small claims court since 2004. Joe Shields appears to have filed at least five TPCA actions since June
2012. On her personal website, Diana Mey lists four pending TCPA class action lawsuits in which she is
the named plaintiff, refers to herself as a “private attorney[] general,” and notes that she has been
interviewed regarding her TCPA lawsuits on the Today Show and Dateline NBC, and profiled by USA
Today and People Magazine. See http://www.dianamey.com/ (last accessed Mar. 19, 2014).
34 See supra note 11. As NSC notes, the receipt of informational calls to the prior assignee of a wireless
telephone number is “not a burgeoning problem [from] which the public is clamoring protection.” NSC
Comments at 2.
35 See Comments of Robert Biggerstaff, CG Docket No. 02-278 at 2 (filed Mar. 10, 2014) (“Biggerstaff
Comments”); Comments of Vincent Lucas, CG Docket No. 02-278 at 2-3 (filed Mar. 10, 2014) (“Lucas
Comments”); Comments of Diana Mey, CG Docket No. 02-278 at 1 (filed Mar. 10, 2014) (“Mey
Comments”); NCLC Comments at 2; Comments of Gerald Roylance, CG Docket No. 02-278 at 2-3 (filed
Mar. 10, 2014) (“Roylance Comments”); Comments of Joe Shields, CG Docket No. 02-278 at 6 (filed
Mar. 10, 2014) (“Shields Comments”); Comments of Jimmy Sutton, CG Docket No. 02-278 at 1 (filed
Mar. 10, 2014).
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reassigned numbers or required to purchase a third-party look-up service solely for a reassigned

number check.36

As numerous parties stated in their comments, no comprehensive solution is available for

callers to check whether a previously consented-to wireless number has been reassigned to a new

subscriber.37 Although certain third-party verification services are available to assist in

identifying reassigned wireless telephone numbers, they do not provide a complete solution –

and no service offers to track all reassignments in real time with complete certainty. For

example, Neustar claims to provide the most comprehensive coverage; however, it only claims to

encompass 80% of wireless and hard-to-find telephone numbers.38

Moreover, accurately identifying reassigned numbers is difficult, as many numbers may

appear to have changed subscribers because of reported name, billing, and address changes (after

a marriage, for example) that do not actually mean the number has changed hands. Additionally,

numbers may lapse and then be reassigned to the same party because of late payments. These

difficulties are particularly acute for wireless numbers because wireless providers are not

36 See 15 U.S.C. § 6151 (authorizing the creation of a national do-not-call registry); 47 C.F.R.
§ 64.1200(c)(2)(i)(D) (requiring telemarketers to employ a version of the national do-not-call list obtained
from the federal administrator).
37 See ABA Comments at 3; ACA Comments at 2; AFSA Comments at 2; COHEAO Comments at 2;
Comcast Comments at 3-4; CTIA Comments at 4-5; DIRECTV Comments at 15; Dominion Comments at
4; SLSA Comments at 5; TWC Comments at 5; U.S. Chamber of Commerce Comments at 2; see also
Petition at 3.
38 See Neustar Verification for TCPA, Neustar,
http://www.neustar.biz/information/docs/pdfs/solutionsheets/lead_buyers_tcpa.pdf (last accessed Mar. 20,
2014). At least one commenter cites to Soppet v. Enhanced Recovery Company, LLC, a case decided in
2012 by the Seventh Circuit Court of Appeals, in support of its position that such a reverse-lookup
database exists. See NCLC Comments at 2, citing Soppet v. Enhanced Recovery Company, LLC, 679
F.3d 637, 642 (7th Cir. 2012) (advising callers that one way to avoid liability under the TCPA is to “[u]se
a reverse lookup to identify the current subscriber” of a previously consented-to wireless number).
However, as many commenters have reminded the FCC, the court in Soppet was incorrect in its assertion
that a comprehensible database for reassigned wireless numbers is available. See AHIP Comments at 8;
Comcast Comments at 4; DIRECTV Comments at 15; see also Petition at 3.
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required to provide information related to their disconnections and reconnections to National

Directory Assistance.39 As CTIA notes, the Number Portability Administration Center

(“NPAC”) data that is currently available to callers only identifies the carrier to which a number

is currently assigned, and does not provide information regarding the identity of the subscriber

associated with that line.40

The third-party reverse-lookup mechanisms that are currently available (even though they

only capture some but not all reassignments) may also be cost-prohibitive. Small businesses and

non-profits in particular are likely to be disproportionately impacted by the cost of these services.

In addition, all callers would struggle with the added time and resources that would be necessary

to reconfirm existing consent prior to any call, which could impair their ability to offer time-

sensitive, non-telemarketing information.41 Imposing this unnecessary requirement could impact

the prices and availability of a wide variety of services on which consumers rely. For example,

adding extra costs for healthcare providers that send informational messages could mean higher

insurance premiums for consumers, while heightening the cost of servicing federal loans for

financial institutions could result in increased fees for taxpayers.42

39 See Federal Trade Commission, DO-NOT-CALL IMPROVEMENT ACT OF 2007: REPORT TO CONGRESS
REGARDING THE ACCURACY OF THE DO NOT CALL REGISTRY, 6 (Oct. 2008).
40 See CTIA Comments at 7.
41 See COHEAO Comments at 2.
42 See SLSA Comments at 2; see also AFSA Comments at 2 (“Instead of receiving compensation from
class action litigation, consumers will experience rising costs as businesses struggle to make up the
massive legal fees incurred during TCPA litigation.”). One TCPA plaintiff argues that the cost of using a
third-party reverse-lookup service “is a pittance compared to the costs of class action litigation.” Shields
Comments at 8. This argument is a red herring, however, because callers that comply with the letter and
spirit of the TCPA should not be subject to class action lawsuits in the first place.
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C. Other “Solutions” Proposed by Certain Commenters Should Also Be
Rejected.

One commenter argues that, as an alternative to using a third-party reverse-lookup

service, callers could manually dial a number to confirm consent prior to making an autodialed

or prerecorded call.43 Another commenter suggests that callers should be required to obtain the

name of the consenting party’s wireless provider and contact that provider prior to every call to

verify that the number has not been reassigned.44 Requiring all consumers to either disclose their

wireless account information or be subject to endless, manually dialed calls seeking repeated

confirmation of consent would be much more invasive for consumers than actually receiving an

inadvertent call based on “prior express consent” that had been provided to a caller.45 If they

were dialed manually, nothing in the TCPA would restrict those “status check” calls, and

consumers would be left with an incredible privacy burden and no recourse under the TCPA.46

The FCC should also reject the suggestion that if the FCC grants the Petition, it should

set a time limit on how long a business can rely on a consumer’s “prior express consent.”47 In

drafting the TCPA, Congress did not set an expiration date for “prior express consent,” and the

FCC should not artificially create this requirement. Doing so could effectively encourage parties

43 See Mey Comments at 2.
44 See Lucas Comments at 2.
45 See Dominion Comments at 5 (“[N]o consumer expects or reasonably should be assumed to desire
repeated calls to confirm that he or she is still the person to which a particular number is assigned.”).
46 In addition, this solution is prohibitively expensive for callers placing informational calls. See
COHEAO Comments at 2; Comcast Comments at 4.
47 Lucas argues that callers should be required to verify every fifteen days that a wireless number has not
been reassigned without explaining how this can be done. See Lucas Comments at 3. Another consumer
commenter argues that there is “no justification” for even a fifteen-day safe harbor for callers that have
reconfirmed that the wireless telephone number in question remains assigned to the directly consenting
consumer, which would effectively require that callers reconfirm express consent from a consumer before
each and every call—even if consent had been given, or reconfirmed, the day before. See Biggerstaff
Comments at 4.
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to actually increase the number of unrequested reconfirmation “status check” calls to consumers,

contrary to the TCPA’s goals. As the U.S. Chamber of Commerce stated, “[i]t would be

nonsensical for a statute intended to reduce unwanted communications to require companies to

repeatedly reach out to consumers to determine if their phone numbers have changed.”48

Moreover, if the new assignee of the telephone number did not answer the initial call to inform

the caller of the change, the caller could—under this interpretation of the FCC’s rules—be

required to continue to place calls to that telephone number until the call was answered. This

would be especially harmful to low-income consumers on fixed-minute plans.

One commenter argues that all consented-to informational calls should be placed using

live callers.49 This proposal also fails to recognize that the TCPA’s “prior express consent”

requirement is a limited restriction that applies only to certain calls. The TCPA does not, for

example, prohibit all autodialed and prerecorded calls or require “prior express consent” for all

types of calls to wireless telephone numbers. In addition, using live callers is not always a

practical solution for some large or national service providers, especially when trying to place

time-sensitive calls.50 Requiring callers to confirm the accuracy of wireless numbers before

making any call, or to manually dial such calls, would be especially harmful to wireless

consumers who rely on urgent fraud notices or service disruption advisories.51 Unlike

telemarketing calls, informational calls may also be harder to justify from a cost perspective if

48 See U.S. Chamber of Commerce Comments at 2.
49 See Roylance Comments at 3.
50 See, e.g., ABA Comments at 2; Comcast Comments at 4; DIRECTV Comments at 15.
51 See ABA Comments at 5; AFSA Comments at 2; AHIP Comments at 9; COHEAO Comments at 2;
Comcast Comments at 3; SLSA Comments at 5; TWC Comments at 9; U.S. Chamber of Commerce
Comments at 3; see also Petition at 6.
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the caller can be subject to class action liability over unpreventable calls to reassigned numbers,

which could generally impair the ability of consumers to receive any such messages.52

The FCC should also reject suggestions to require a specific opt-out mechanism from

callers making non-telemarketing calls to previously consented-to wireless numbers. The

Petition already addresses opt-out concerns by proposing that when callers learn that a number

has been reassigned, they must stop placing calls to that number (absent a separate consent from

the assignee of the reassigned number).

IV. THE FCC SHOULD NOT PENALIZE COMPANIES THAT ACT IN GOOD
FAITH TO COMPLY WITH BOTH THE LETTER AND THE SPIRIT OF THE
TCPA AND THE FCC’S TCPA RULES

The FCC should grant the Petition so that consumers can continue to receive important

non-telemarketing, informational calls on their wireless telephones.53 It should not penalize

companies that act in good faith to comply with both the letter and the spirit of the TCPA and the

FCC’s rules in providing consumers with a requested service.

The TCPA was intended by its drafters to guard consumer privacy; it was never intended

to serve as a “cottage industry”54 for plaintiffs’ attorneys to generate million-dollar lawsuits.55

52 See COHEAO Comments at 2 (suggesting that failing to grant United’s Petition “will chill the use of
new technologies” that facilitate important non-telemarketing communications to consumers); see also
TWC Comments at 9.
53 The Commission can issue a declaratory ruling to resolve an existing controversy or uncertainty. See
47 C.F.R. § 1.2.
54 NSC Comments at 2.
55 See AFSA Comments at 2 (observing that in several recent TCPA class action lawsuits “each class
action member received only a few dollars, while the attorneys walked away with millions”). The cost of
$100,000 or more to defend against such lawsuits, while challenging for large corporations, can be
devastating for small businesses. See id. at 2. As DIRECTV notes, Congress deliberately set damages for
TCPA violations at $500 because these claims were intended to be filed by consumers in small claims
court, without a lawyer. See DIRECTV Comments at 10; see also 137 Cong. Rec. 30821-30822 (1991)
(remarks of Senator Hollings) (expressing the intent that TCPA claims would be brought by consumers in
small claims court).
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Nonetheless, as many commenters explained, there has been a steady and alarming increase in

the number of TCPA lawsuits filed year-to-year, many of which are class actions.56 TCPA

litigation increased 69% from 2012 to 2013.57 In the single month of January 2014, 208 TCPA

cases were filed, an increase of 30% from the previous year.58 As the U.S. Chamber of

Commerce notes, “[c]onfusion over TCPA liability for calls to reassigned phone numbers is an

emerging area of TCPA litigation.”59 A recent study also found that, rather than being “regular”

consumers, many of the plaintiffs filing TCPA suits are serial litigants that have filed previous

lawsuits under one of several related consumer statutes.60

To address the growing problem of litigation that threatens the ability of consumers to

receive desired informational messages, the FCC should use its authority under the TCPA and

the Communications Act to grant the Petition. The Commission could find that valid “prior

express consent” encompasses non-telemarketing, informational calls to a telephone number

56 See, e.g., DIRECTV Comments at 17. As the U.S. Chamber of Commerce notes, the barrier to
establishing a class action is low, as “[e]ven a recipient of a single call can seek to have a nationwide
class certified that covers other call recipients.” U.S. Chamber of Commerce Comments at 2; see also
ABA Comments at 4; COHEAO Comments at 1. Moreover, a lawsuit can be filed “regardless of whether
anyone heard the phone ring, answered it, or ever attempted to notify” the caller that the telephone
number had been reassigned. DIRECTV Comments at ii.
57 Jack Gordon, “Debt Collection Litigation & CFPB Complaint Statistics, December 2013 & Year in
Review,” Interactivecredit.com (Jan. 22, 2014), available at http://interactivecredit.com/?p=2101 (last
visited Mar. 18, 2014).
58 See TWC Comments at 3 (noting that every class action lawsuit that results in a large payout for the
plaintiff encourages “copycat” lawsuits); see also ABA Comments at 3-4; AFSA Comments at 2; SLSA
Comments at 5; U.S. Chamber of Commerce Comments at 2.
59 U.S. Chamber of Commerce Comments at 2.
60 See TWC Comments at 2, citing Patrick Lunsford, “TCPA Lawsuits Really Are Growing Compared to
FDCPA Claims,” Inside ARM (Oct. 22, 2013), available at http://www.insidearm.com/daily/debt-buying-
topics/debt-buying/tcpa-lawsuits-really-are-growing-compared-to-fdcpa.claims./ (last accessed Mar. 18,
2014); see also supra note 33.
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provided until the caller learns that the telephone number has been reassigned.61 Alternatively,

the FCC could clarify that the term “called party” encompasses both the consenting party and the

new subscriber of a reassigned number until the caller learns that the two parties are not the

same.62 As another option, the Commission could confirm the existence of a good faith

exception from TCPA liability for informational calls to a telephone number that has been

reassigned from a prior express consenting party, until the calling party learns of the

reassignment.63 In granting such relief, the FCC can clarify that upon learning that a previously

consented-to number has been reassigned, a caller would need to obtain separate “prior express

consent” to place additional calls to that wireless telephone number.64

Absent such a clarification from the Commission, callers could effectively find

themselves banned from providing informational calls using an autodialer or prerecorded

message to previously consented-to wireless telephone numbers. The threat of class action

litigation already haunts all businesses today that make calls to consumers who have consented

to receive messages on their wireless telephone numbers, and for many smaller companies the

cost of even one class action lawsuit could put them permanently out of business. This is not

what the drafters of the TCPA intended. The TCPA plainly allows organizations to make, and

consumers to request to receive, autodialed and prerecorded informational calls on their wireless

61 See ABA Comments at 5-6; COHEAO Comments at 2-3; Comcast Comments at 8; CTIA Comments at
6; DIRECTV Comments at 18; Dominion Comments at 5; U.S. Chamber of Commerce Comments at 3.
62 See ABA Comments at 6; COHEAO Comments at 3; Comcast Comments at 8; DIRECTV Comments
at 18; Dominion Comments at 5; U.S. Chamber of Commerce Comments at 3.
63 See ABA Comments at 6; ACA Comments at 2; COHEAO Comments at 3; CTIA Comments at 6;
DIRECTV Comments at 18-19; NSC Comments at 2-3; U.S. Chamber of Commerce Comments at 3.
64 Two commenters ask the FCC to expand the clarification sought in the Petition and confirm that callers
have no liability under the TCPA for calls placed in good faith to phone numbers supplied by consumers
in the course of providing “prior express consent,” but that were accidentally erroneous. See CTIA
Comments at 3; DIRECTV Comments at 17-18. United supports these requests.
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telephones. The failure of a consumer to advise the caller that he or she has changed a wireless

telephone number should not give rise to millions of dollars in damages when the caller

attempted, in good faith, to fulfill its commitment to the consumer to provide the consented-to

communications in compliance with the TCPA. The FCC should grant the Petition to protect not

only the ability of businesses to place autodialed or prerecorded message calls to wireless

telephone numbers with the consent of the called party, but also to preserve the ability of

consumers to receive them.65

65 See ABA Comments at 4 (“The fear of . . . ‘annihilating damages’ can deter companies from engaging
with consumers.”), citing Comments of the U.S. Chamber of Commerce to the Professional Association
for Customer Engagement (PACE) Petition for Expedited Declaratory Ruling, CG Docket No. 02-278 at
3-4 (filed Dec. 19, 2013); see also CTIA Comments at 3; Baird Comments at 1; Ridenour Comments at 1;
Standish Comments at 1.
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V. CONCLUSION

For the foregoing reasons, and based on the widespread support from a diverse array of

commenters, the FCC should grant the Petition and confirm that parties are not liable under the

TCPA for informational, non-telemarketing calls, especially healthcare-related informational

calls, to telephone numbers that have been reassigned without the caller’s knowledge, provided

the caller had obtained valid “prior express consent” to place calls to that wireless telephone

number.
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