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VIA ECFS
Ms. Marlene H. Dortch
Secretary
Federal Communications Commission
445 12th Street, SW
Washington, D.C. 20554

Re: Notification of Ex Parte Presentation, CG Docket Nos. 02-278, 05-338

Dear Ms. Dortch:

On April 8, 2012 I had an ex parte meeting, on behalf of my clients Bais Yaakov of 
Spring Valley, Roger H. Kaye, Roger H. Kaye, MD PC, Menachem Raitport, Crown Kosher
Meat Market Inc., with John A. Adams, Mark Stone, Aaron Garza, Kurt Schroeder, Nancy 
Stevenson and Richard Smith of the Consumer and Governmental Affairs Bureau as well as 
Richard D. Mallen from FCC’s Office of General Counsel.  In that meeting, I reiterated the 
arguments made in my previous comments to the Commission, dated February 13, 2014 and 
posted on February 14, 2014 (hereinafter “Comments”), that opposed the pending Petitions.

Specifically, I discussed how the FCC had promulgated 47 C.F.R. § 64.1200(a)(4)(iv) 
(the “Opt-Out Regulation) pursuant to 47 U.S.C. § 227(b), the rational and why it was necessary 
for the FCC to issue that regulation and the administrative law principles that empowered the 
FCC to issue that regulation.  See Comments at 14-22.  I also discussed how the Petitioners did 
not satisfy the requirements for obtaining a waiver and specifically pointed out that they had not 
brought forth any public interest that would justify granting them a waiver, that their 
justifications were merely self-interest and that, in any event, they had brought forth no 
documentary or other tangible evidence to show that they would be put out of business or would 
be severely harmed by the private enforcement of the regulation.  See Comments at 32-34.

I also argued that the Petitioners’ claims that the Opt-Out regulation was somehow 
ambiguous were without merit as the regulation was crystal clear.  To the extent that someone 
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subjectively believed there was some sort of ambiguity, they could have asked the FCC for 
clarification, but they failed to do so.

I also discussed how the Opt-Out regulation easily passes constitutional muster under the 
First Amendment because the appropriate level of scrutiny to be applied to the regulation is 
“reasonable relation” scrutiny.  That is because the regulation was passed to, among other things, 
prevent fax advertisers from misleading fax ad recipients of the steps necessary to opting out of 
future fax advertisements.  See Comments at 24-25.  I also added that the Opt-Out regulation 
would pass constitutional muster under the First Amendment even if intermediate scrutiny were 
the proper standard to apply.  See Comments at 27-29.

I also discussed the harms suffered by persons who received permission based faxes 
without the proper opt-out notice which included the fact that the average consumer or anyone 
for that matter, who did not receive the specific instructions how to properly opt-out would not 
be able to do so effectively and the fax advertisers would be able to ignore defective opt-out 
requests.  In addition, the lack of specific directions on fax advertisements on how to opt-out 
likely discourages fax recipients from opting out. 

I contended that accepting substantial compliance with the opt-out notice is completely
inconsistent with the wording of the TCPA and 47 C.F.R. § 64.1200(a)(4)(iii), (iv)  and also 
would put persons who tried to opt-out at the mercy of the fax advertisers since the fax 
advertisers would not be required under the statute to abide by incomplete opt-out notices.  
Indeed, I pointed out that it was the fax advertising industry itself that had demanded back in 
2006 that the regulations be very specific as to what was required for an opt-out to be effective.  
The fax advertising industry did this because it wanted to have clarity as to what its obligations 
were.  Having demanded and received that clarity, it is completely improper for them to turn 
around and say that they do not have to inform fax ad recipients what exactly is necessary for an 
effective opt-out request.   

I also pointed out that while fax advertisers often claim that they received permission to 
send fax ads to particular consumers, that usually turns out not to be the case.  The Commssion 
itself was concerned that because only oral permission is required for fax advertising,
“permission not provided in writing may result in some senders’ erroneously
claiming they had the recipient’s permission to send facsimile advertisements.” In the Matter of 
Rule and Regulations of the Telephone Consumer Protection Act of 1991, 21 F.C.C.R. 3783, 
3812, ¶ 46. The FCC’s requirement that of an opt-out notice on fax advertisements that the 
sender contends are permission-based assures that when that claim of having received oral 
permission is erroneous – or indeed fraudulent – the unwitting recipient of such a fax 
advertisement will know how to opt out properly. Id. ¶ 48.

Finally, I pointed out that the requirement of placing a proper opt-out notice on the 
bottom of fax advertisements is not burdensome in the least, and that therefore the Petitioners’ 
claims of undue burden are preposterous.

Attached as Exhibit A for further consideration, please find 48 sworn declarations from 
class members in the case of Vandervort v. Balboa, 8:11 cv 01578 (JLS)(C.D. Cal.) that contain 
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their reactions to the class settlement as well as their experiences with junk faxes in general.  A
good number of them claim that their opt-out requests were ignored by the Defendant. This is an 
extremely common refrain that those of us who work on behalf of consumers in this are 
repeatedly hear.  Significantly, Vandervort was the first federal court case in which the Court 
certified a class based on a failure to contain appropriate opt-out notices on both permission-
based and unsolicited faxes. The declarations make even more clear how important it is to 
require complete opt-out notices on all fax advertisements to help prevent the receipt of future 
unwanted fax advertisements.

Please feel free to contact me with any questions concerning these issues.

Sincerely,

/s/ Aytan Y. Bellin
Counsel for
Bais Yaakov of Spring Valley, 
Roger H. Kaye
Roger H. Kaye, MD PC, 
Menachem Raitport and
Crown Kosher Meat Market Inc. 
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