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To: Marlene H. Dortch, Secretary  
Attention: Chief Administrative Law Judge Richard L. Sippel 

 
OPPOSITION AND RESPONSE TO  

PUGET SOUND ENERGY  
MOTION FOR LEAVE TO FILE REPLY AND  

REPLY OF PUGET SOUND ENERGY 1 
 

Warren Havens, the undersigned, (“Petitioner” or “Havens”) hereby submits this 

opposition (the “Opposition”) to Puget Sound Energy, Inc.’s (“PSE” or “Puget Sound”) Motion 

for Leave to File Reply (the “Motion” or “PSE Motion”), and an associated reply to the Havens 

Response to the Joint Response of the EB and Maritime regarding Order, FCC 14M-9 (the 

“Reply” or “PSE Reply”) (the Motion and Reply together herein, the “PSE Filing”).  

1   The defined terms used herein have the same meaning they had in Warren Havens’s April 9, 
2014 Response to the FCC Enforcement Bureau and Maritime Communications/Land Mobile 
LLC Joint Response to ALJ Order 14M-9, filed on March 26, 2014 in Docket No. 11-71.   
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Petitioner requested of the PSE counsel (who is served a copy of this filing) that PSE 

agree to a short extension of time for the filing of this Opposition.  PSE counsel declined.  

Petitioner requested that extension, so that he and PSE counsel could discuss some of the 

concerns expressed in the PSE Filing, and possibly reach an agreement on resolving some of the 

concerns, in order to reduce disputes before the Judge.   

In this Opposition, Petitioner primarily opposes the Motion, and requests that if the 

Motion is granted, that Petitioner be permitted at that time to file a substantive response to the 

Reply.  However, out of an abundance of caution, Petitioner provides certain response and 

opposition to the Reply below, by (i) text below and (ii) by reference to and incorporation of the 

relevant parts of Petitioner’s Opposition and Reply to the FCC EB and Maritime Joint Motion to 

Strike, filed on April 25, 2014 in Docket 11-71.   

Opposition to Motion 

PSE could have responded to FCC 14M-9, with the essential information contained in the 

Reply, but chose not to do so.  In addition, PSE could have submitted in this proceeding, under 

Section 1.65, and discovery obligations, the same essential information as PSE asserted in the 

Reply, but at no time did it choose to do so.  That essential information is that PSE, after first 

stating in discovery responses that it was not using Maritime’s spectrum under any lease (or 

otherwise), waited until reading Petitioner’s Response to the Joint Response of Maritime and the 

Enforcement Bureau to FCC 14M-9, to announce its allegations that it was in some vague way 

using Maritime spectrum under an alleged lease, that is shown in ULS records as “pending” 

status for years (from the date it was initially submitted).  Petitioner asserts that PSE had an 

obligation to timely inform the Judge and the parties in this proceeding if the responses it 

provided in discovery, noted above, were no longer accurate and complete, and that since PSE 

did not do so, its tardy assertion should be stricken or rejected for that reason alone.     
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In addition, PSE did not explain at what locations and in what manner it alleges to be 

using, or at some point to have used, Maritime’s spectrum.   Petitioner asserts that under the rules 

for and terms of the Maritime site-based licenses (which are solely for certain locations, and 

technical parameters, that were all “frozen” years before the first AMTS auction in 2004), that 

neither Maritime, nor any party under a lease, is permitted to use the Maritime spectrum at any 

location other than the locations shown in ULS records, and the actually constructed technical 

parameters that Maritime could have (but never did) prove up, or even assert.  “Fill-in stations” 

are not permitted at all, unless there is a valid site-based station in operation with legitimate, 

proven up, service contours, as reflected in FCC Rule Section 80.385(b), and various FCC 

Orders.2  As just noted, Maritime has never proven up, or even asserted, the technical parameters 

of its site-based AMTS stations, in this hearing, including those described in the PSE Reply.   

In sum, PSE shows no reason why it should be permitted at this very late date to 

intervene into the long-standing sub-proceeding on Maritime’s alleged leases.  Thus, Petitioner 

opposes the PSE Motion.   

Initial Opposition to Reply 

As noted above, for purposes of this initial opposition to the Reply, Petitioner references 

and incorporates herein the relevant parts of his Petitioner’s Opposition and Reply to the FCC 

EB and Maritime Joint Motion to Strike, filed on April 25, 2014 in Docket 11-71.  The relevant 

portions are those that present information regarding the PSE lease history and status, taken from 

ULS records, and PSE’s statements in discovery in this hearing in Docket 11-71, as to its non-

use of Maritime’s spectrum, and Petitioner’s description of the importance of Rule Section 

20.9(b), and other matters that apply to all of Maritime’s asserted leases, and lessee operations 

under leases.   

2   FCC Orders, DA 09-793 and DA 10-664.   
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Regarding Rule Section 20.9(b), PSE is incorrect to assert that the lease rule that 

references Section 20.9(a), and permits a licensee that is classified as CMRS under Section 

20.9(a) to nevertheless lease spectrum to an entity to use it for PMRS:  nothing in that lease rule 

diminishes the requirement in Section 20.9(b) to submit an application, to be put on 30-day 

public notice for challenges, to get approval of the change of status from CMRS to PMRS.  That 

rule references both an existing licensee of AMTS spectrum, and any application for AMTS 

spectrum.   Maritime is an existing AMTS licensee, and the lease application submitted with 

PSE, is an application.  The PSE interpretation would render Section 20.9(b) in conflict with 

Section 20.9(a) and the lease rule that PSE cited, Section 1.9020.  However, a well-known 

principle of law is that when rules can be read to not be in conflict, then they should be read in 

that manner.   

In this case, the PSE interpretation would create a clear end run around the FCC’s 

regulatory classification system in Section 20.9(a) and its orderly means in Section 20.9(b) to 

seek a modification to allow some or all CMRS-presumptive spectrum to be used for PMRS.  

Commission lease rules were created for efficient flexibility, but were not meant to be loopholes 

to avoid purposes of regulatory classification or proper means to change a regulatory 

classification.  It would have been simple for Maritime to apply under Section 20.9(b) for PMRS 

status.  It chose not to do so, apparently because it could not defend in the first place its site-

based licenses, which would have been challenged by Petitioner, and the SkyTel entities, had 

Maritime applied under Section 20.9(b) and its application placed on Public Notice as the rule 

requires. 

Conclusion 

For the above reasons, Petitioner requests that the Motion be denied, and that he be 

permitted to address further the Reply if the Motion is granted.  He further requests that the 

Reply be rejected for reasons given above.   
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Respectfully submitted, 
 

 WARREN C. HAVENS 
 
 / s /  Warren C. Havens 
 2509 Stuart Street 
 Berkeley, California 94705 
 (510) 841-2220 
 
 May 5, 2014 
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Declaration 
 
 
 I, Warren C. Havens, declare and certify under penalty of perjury that the facts within this 

Opposition are true and correct.  Pursuant to 47 C.F.R. §§ 1.251(c) and 1.351 and other 

applicable law, said declaration and certification of the Facts is made on personal knowledge and 

sets forth such facts as would be admissible in evidence, and that I am competent to testify to 

said Facts and matters of said Facts.  In this Declaration, “Facts” further means both factual 

assertions and denials.  This Declaration is for the purpose of my Oppositon (defined above) to 

the Motion (defined above).  

 
Executed at Berkeley, California, on May 5, 2014. 
 
 
/ s /  [Electronically signed.  Signature on file.] 
_______________________________________ 
Warren Havens 
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CERTIFICATE OF SERVICE 
  

The undersigned certifies that he has on this 5th day of May 2014, caused to be served by 
first class United States mail copies of the foregoing Opposition to:   
 
 
The Honorable Richard L. Sippel 
Chief Adminstrative Law Judge 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, D.C. 20554  
   Richard Sippel Richard.Sippel@fcc.gov 
   Patricia Ducksworth Patricia.Ducksworth@fcc.gov  
   Austin Randazzo Austin.Randazzo@fcc.gov 
   Mary Gosse Mary.Gosse@fcc.gov  
 
Pamela A. Kane, Brian Carrter 
Enforcement Bureau, FCC,  
445 12th Street, S.W., Room 4-C330  
Washington, DC 20554 
   Pamela Kane Pamela.Kane@fcc.gov, Brian Carter brian.carter@fcc.gov  
 
Sandra DePriest 
Maritime Communications/Land Mobile LLC 
218 North Lee Street 
Suite 318 
Alexandria, Virginia 22314 
 
Dennis C. Brown 
8124 Cooke Court 
Suite 201 
Manassas, VA 20109 
Counsel for Maritime Communications/Land Mobile LLC 
   Dennis Brown d.c.brown@att.net 
 
Jeffrey L. Sheldon 
Levine, Blaszak, Block & Boothby, LLP 
2001 L Street, NW, Suite 900 
Washington, DC  20036 
Counsel for Puget Sound Energy, Inc 
   Jeff Sheldon jsheldon@lb3law.com  
 
Jack Richards 
Dawn Livingston 
Keller & Heckman LLP 
1001 G Street, N.W. 
Suite 500 West 
Washington, D.C. 20001 
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Counsel for Atlas Pipeline – Mid Continent LLC; DCP Midstream, LP; Enbridge Energy 
Co., Inc.; EnCana Oil and Gas (USA), Inc.; and Jackson County Rural Membership 
Electric Cooperative 
   Jack Richards Richards@khlaw.com, Dawn Livingston  Livingston@khlaw.com  
    
Charles A. Zdebski 
Gerit F. Hull 
Eckert Seamans Cherin & Mellott, LLC 
1717 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 
Counsel for Duquesne Light Co. 
   Charles Zdebski czdebski@eckertseamans.com  
 
Paul J. Feldman 
Harry F. Cole 
Fletcher, Heald & Hildreth, P.L.C. 
1300 N. 17th Street – 11th Floor 
Arlington, VA 22209 
Counsel for Southern California Regional Rail Authority 
   Paul Feldman feldman@fhhlaw.com,  Harry Cole cole@fhhlaw.com  
 
Matthew J. Plache 
Albert J. Catalano 
Catalano & Plache, PLLC 
3221 M Street, N.W. 
Washington, D.C. 20007 
Counsel for Dixie Electric Membership Corp. 
Counsel for Pinnacle Wireless Corp. 
   Matthew Plache mjp@catalanoplache.com, Albert J. Catalano ajc@catalanoplache.com  
 
Robert J. Keller 
Law Offices of Robert J. Keller, P.C. 
P.O. Box 33428 
Washington, D.C. 20033 
Counsel for Maritime Communications/Land Mobile LLC 
   Robert Keller rjk@telcomlaw.com  
 
Robert G. Kirk 
Wilkinson Barker Knauer, LLP 
2300 N Street, NW Suite 700 
Washington, DC 20037 
Counsel for Choctaw Telecommunications, LLC and Choctaw Holdings, LLC 
   Robert G. Kirk RKirk@wbklaw.com   
 
Jimmy Stobaugh, GM 
Skytel entities 
2509 Stuart Street 
Berkeley, CA 94705 
   Jimmy Stobaugh jstobaugh@telesaurus.com  
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/ s /  [Electronically signed.  Signature on file.] 
_______________________________________ 
Warren Havens 
 
 
 


