
        
May 20, 2014 

EX PARTE  

Ms. Marlene H. Dortch 
Secretary
Federal Communications Commission 
445 12th Street, S.W. 
Washington, D.C.  20554 

Re: Rules and Regulations Implementing the Telephone Consumer Protection 
Act of 1991; CG Docket No. 02-278 

Dear Ms. Dortch: 

As reflected in an ex parte letter filed on April 25, 2014,1 NCTA representatives met with 
staff of the Consumer and Governmental Affairs Bureau to discuss issues related to the 
Telephone Consumer Protection Act of 1991 (“TCPA”).2  Specifically, we discussed that we 
support a Commission declaration that TCPA liability does not attach to autodialed or 
prerecorded calls to wireless numbers for which the caller has obtained the necessary prior 
consent, but that are subsequently reassigned without the caller’s knowledge.3  In addition, we 
asked the Commission to clarify that “capacity” in the definition of “automatic telephone dialing 
system” (“ATDS”) means present ability at the time a call is made.4  This letter provides further 
information as a follow-up to that meeting.  

Adjudication v. Rulemaking 

Agencies have the discretion to establish policies through either rulemaking or 
adjudication.5  A declaratory ruling is a form of adjudication that is often similar to an 

1 See Letter from Stephanie L. Podey, Vice President and Associate General Counsel, NCTA, to Marlene H. 
Dortch, Secretary, FCC (Apr. 25, 2014) (“NCTA Ex Parte”).  Unless otherwise indicated herein, documents 
cited were filed in CG Docket No. 02-278. 

2  Telephone Consumer Protection Act, Pub. L. No. 102-243, 105 Stat. 2394 (1991), codified at 47 U.S.C. § 227 
(“TCPA”). 

3 See NCTA Ex Parte, supra note 1, at 2.  
4 See id. 
5 See American Airlines, Inc. v. Dep’t of Transp., 202 F.3d 788, 797 (D.C. Cir. 2000); NLRB v. Bell Aerospace 

Co., 416 U.S. 267, 290-95 (1974); Viacom v. FCC, 672 F.2d 1034, 1042 (2d Cir. 1982); see generally SEC v. 
Chenery Corp., 332 U.S. 194, 203 (1947).   



Ms. Marlene H. Dortch 
May 20, 2014 
Page 2 

interpretative rule, in that either procedure can be used “to clarify and state an agency’s 
interpretation of an existing statute or regulation.”6  Pursuant to Section 1.2 of the Commission’s 
Rules, the Commission may, “in accordance with section 5(d) of the Administrative Procedure 
Act, on motion or on its own motion issue a declaratory ruling terminating a controversy or
removing uncertainty.”7

“The decision whether to proceed by rulemaking or adjudication lies within the 
Commission's discretion . . . .  This is true ‘regardless of whether the decision may affect agency 
policy and have general prospective application.’”8  Indeed, “[m]ost norms that emerge from a 
rulemaking are equally capable of emerging (legitimately) from an adjudication.”9  The mere 
“fact that an order rendered in an adjudication may affect agency policy and have general 
prospective application . . . does not make it rulemaking subject to [the] APA . . . .”10  Although 
agencies may issue narrow, fact-bound declaratory rulings to address issues affecting specific 
parties,11 they also employ declaratory rulings to establish broadly applicable policies by 
providing new interpretations of statutes or rules.  For example, the Commission employed this 
procedure when it interpreted the definitions in the Communications Act to classify cable 
modem service as an information service.12

While the Commission may not issue a declaratory ruling to substantively change an 
existing rule promulgated via the Commission’s rulemaking process, it may issue declaratory 
rulings to clarify rights and duties under the Communications Act, the Commission’s rules, or 
prior Commission orders.13  If such a declaratory ruling does not contradict or expand the scope 
of an existing Commission rule promulgated via a rulemaking procedure, it is “not a rule-making 

6 British Caledonian Airways, Ltd. v. CAB, 584 F.2d 982, 989-90 (D.C. Cir. 1978).   
7  47 C.F.R. § 1.2(a) (emphasis added); see also 5 U.S.C. § 554(e).   
8 New York State Com'n on Cable Television v. FCC, 749 F.2d 804, 815 (D.C. Cir. 1984) (quoting Chisholm v. 

FCC, 538 F.2d 349, 365 (D.C. Cir. 1976)). 
9 Qwest Services Corp. v. FCC,  509 F.3d 531, 536 (D.C. Cir. 2007) (recognizing the propriety of issuing broadly 

applicable determinations, such as the classification of IP-transport and menu-driven prepaid calling cards as 
telecommunications services, via declaratory rulings). 

10 Conference Grp., LLC v. FCC, 720 F.3d 957, 966 (D.C. Cir. 2013) (internal quotation marks omitted); see also 
City of Arlington v. FCC, 668 F.3d 229 (5th Cir. 2012) (“Section 554 . . . empowers agencies to use declaratory 
rulings to remove uncertainty, and there are cases suggesting an agency may use a declaratory ruling to issue 
interpretations of law that are both general and prospective in their application and divorced from a specific 
dispute between parties”), aff’d, 133 S. Ct. 1863 (2013).   

11 See, e.g., American Airlines, 202 F.3d at 795. 
12 See In re Inquiry Concerning High-Speed Access to the Internet Over Cable and Other Facilities, 17 FCC Rcd 

4798 (2002), aff’d sub nom. NCTA v. Brand X Internet Services, 545 U.S. 967 (2005).   
13 See In re Public Service Commission of Maryland and Maryland People's Counsel, Memorandum Opinion & 

Order, 4 FCC Rcd 4000 ¶ 30 (1989); see also Viacom, 672 F.2d at 1042 (“Certainly interpretation of regulations 
by declaratory ruling is well within the scope of the familiar power of an agency”) (internal quotation marks 
omitted); Conference Grp., 720 F.3d at 965 (”In interpreting and administering its statutory obligations under 
the Act, the Commission has very broad discretion to decide whether to proceed by adjudication or 
rulemaking.”).   
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but an interpretation of an existing rule [that does] not require adherence to the rule-making 
procedures of the APA.”14  Further, the Commission’s determination that a declaratory ruling 
constitutes an interpretation of the Communications Act or its own rules, and does not 
substantively change an existing rule, “in itself is entitled to a significant degree of credence.”15

Moreover, under the case law noted herein, there is no legal bar on an agency issuing a 
declaratory ruling in an area – such as the TCPA – that has been or is the subject of rulemaking 
proceedings.  In this regard, the Commission not only routinely issues declaratory rulings 
regarding the TCPA and other substantive areas that are the subject of active rulemaking 
proceedings, but often issues declaratory rulings interpreting rules or underlying statutory 
provisions at the same time as rulemaking orders.16  The Commission also has used a declaratory 
ruling to interpret the scope of existing rules in light of technological or business developments 
unforeseen when the rules were adopted, an action which the Second Circuit upheld.17

Reassigned Numbers 

There is nothing in the specifics of the Commission’s 2012 TCPA rule amendments, or 
the order adopting them,18 that precludes the Commission from issuing a declaratory ruling 
interpreting the TCPA and the Commission’s TCPA rules with respect to telemarketing as well 
as non-telemarketing (informational and debt collection) calls to reassigned numbers.  In the 
2012 TCPA Order, the Commission, among other things, revised its rules to require prior express 
written consent (as opposed to just prior express consent) for autodialed or prerecorded 
telemarketing calls to wireless numbers and prerecorded calls to residential lines.  It did not 
address at all the issues now before the Commission regarding reassigned calls. 

In this regard, in issuing a declaratory ruling regarding reassigned numbers – whether or 
not addressing telemarketing calls – the Commission would be faced with one or more of the 

14 Viacom, 672 F.2d at 1042; Conference Grp., 720 F.3d at 965 (distinguishing a declaratory ruling by the 
Commission from the “hallmarks of legislative rulemaking” recognized in the District of Columbia Circuit, 
“such as amending a prior legislative rule or explicitly revoking the Commission’s general legislative 
authority”).   

15 Viacom, 672 F.2d at 1042 (quoting British Caledonia Airways, 584 F.2d at 992) (internal quotation marks 
omitted).   

16 See, e.g., Connect America Fund, Report & Order, Declaratory Ruling, Order, Memorandum Opinion & Order, 
and Seventh Order on Reconsideration, FCC No. 14-54 (adopted Apr. 23, 2014); Closed Captioning of Video 
Programming, Report & Order, Declaratory Ruling, and Further Notice of Proposed Rulemaking, 29 FCC Rcd 
2221 (2014); Telephone Number Requirements for IP-Enabled Services Providers, Report & Order, Declaratory 
Ruling, Order on Remand, and Notice of Proposed Rulemaking, 22 FCC Rcd 19531 (2007); Truth-in-Billing 
and Billing Format, Second Report & Order, Declaratory Ruling, and Second Further Notice of Proposed 
Rulemaking, 20 FCC Rcd 6448 (2005), vacated in part on other grounds sub nom. Nat'l Ass'n of State Util. 
Consumer Advocates v. FCC, 457 F.3d 1238 (11th Cir. 2006).   

17 See Viacom, 672 F.2d at 1041-42. 
18 See Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, Report & Order, 27 

FCC Rcd 1830 (2012) (“2012 TCPA Order”). 
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following interpretative tasks of first impression regarding terms in the TCPA and/or the 
Commission’s rules19:

Interpreting for the first time whether the term “prior express consent” and the 
term “prior express written consent” of the “called party” encompasses all 
calls to the telephone number until the caller learns that the telephone number 
is no longer assigned to the original subscriber or that the number has been 
reassigned;

Interpreting for the first time whether the term “called party” encompasses 
both the consenting party and the new subscriber to a reassigned number until 
the caller learns that the telephone number is no longer assigned to the 
original subscriber or that the telephone number has been reassigned, or 
interpreting for the first time whether the term “called party” means the 
“intended recipient” of the call. 

The Commission adopted an interpretation of consent under the TCPA through 
declaratory ruling shortly after issuance of the 2012 TCPA Order without distinguishing between 
telemarketing and non-telemarketing calls, notwithstanding the fact that the requirements for 
consent for telemarketing calls are more stringent.  Specifically, the Commission stated that 
“neither the text of the TCPA nor its legislative history directly addresses the circumstances 
under which prior express consent is deemed revoked,” and found that a declaratory ruling was 
warranted to address this issue in the context of when consent for receiving text messages is 
terminated.20  Likewise, the TCPA, the Commission’s rules, and the 2012 TCPA Order do not 
address the interpretative issues regarding reassigned numbers described above, thus proceeding 
by declaratory ruling is appropriate for both telemarketing and non-telemarketing calls. 

Present “Capacity” 

Likewise, it would be wholly reasonable for the Commission to issue a declaratory ruling 
to clarify that “capacity” in the definition of ATDS means present ability at the time a call is 
made.  The term “capacity” is not defined in the TCPA and the Commission has not promulgated 
a rule or issued a ruling determining whether the term “capacity” is limited to the “present 
capacity” of equipment at the time a call is made, or includes potential future capacity if the 
equipment is somehow altered.  The Commission has only considered the definition of ATDS in 
any detail in its 2003 Report and Order and 2008 Declaratory Ruling,21 and did so in those 

19 See Petition for Expedited Declaratory Ruling of United Healthcare Services, Inc. at 10-11; Comments, Or, In 
the Alternative, Petition for Declaratory Ruling of Comcast Corporation at 8 & n.21. 

20 In re Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991; SoundBite 
Communications, Inc. Petition for Expedited Declaratory Ruling, Declaratory Ruling, 27 FCC Rcd 15391 ¶ 8 
(2012) (“SoundBite Declaratory Ruling”).

21 See Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, Report & Order, 18 
FCC Rcd 14014 ¶¶ 131-33 (2003) (“2003 Report & Order”); Rules and Regulations Implementing the 
Telephone Consumer Protection Act of 1991, Declaratory Ruling, 23 FCC Rcd 559 ¶¶ 12-13 (2008) (“2008 
Declaratory Ruling”). 
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instances in the limited context of whether specified technology employed by predictive dialers 
constitutes an ATDS.22  Neither the 2003 Report & Order nor the 2008 Declaratory Ruling
directly address whether the “present capacity” of equipment at the time a call is made 
determines if it is an ATDS, rather than a potential capacity if the equipment were somehow 
altered.

Notably, even if the Commission had articulated such a standard in a previous declaratory 
ruling, which it has not, “[a]djudicatory decisions do not harden into ‘rules’ which cannot be 
altered or reversed except by rulemaking simply because they are longstanding.” 23  “[A]n 
administrative agency is permitted to change its interpretation of a statute . . . .”24  The 
Commission has never, however, specifically clarified the definition of “capacity.” 

If this issue had been addressed, parties adjudicating in the courts would cite to the 
pertinent Commission order.  Instead, in the absence of guidance from the Commission, courts 
are construing the term “capacity” themselves.  This has led to inconsistent standards between 
jurisdictions.  For instance, courts in Washington, California, and Alabama follow the common-
sense view that the term “capacity” in the definition of ATDS means “‘is capable of,’ not ‘could 
be capable of’ or ‘has the potential to be capable of,’”25 while other courts have allowed for the 
possibility that equipment that does not currently have the capacity to perform ATDS functions, 
but could be altered to do so in the future, may constitute ATDS.26  Still others courts are simply 
staying litigations until the Commission rules on the question, pursuant to its primary 
jurisdiction.27  Copies of a sampling of cases representing these varying approaches are included 
with this submission.28

22 See 2003 Report & Order ¶ 131; 2008 Declaratory Ruling ¶ 12; see also SoundBite Declaratory Ruling ¶ 2, n.5 
(“The Commission has emphasized that this definition [of ATDS] covers any equipment that has the specified 
capacity to generate numbers and dial them without human intervention regardless of whether the numbers 
called are randomly or sequentially generated or come from calling lists.”) (emphasis added).

23 Chisholm, 538 F.2d at 365.   
24 Id. at 364. 
25 Gragg v. Orange Cab Co., No. C12-0576RSL, 2014 WL 801305, * 1 n.2 (W.D. Wash. Feb. 28, 2014) (copy 

attached); see also Hunt v. 21st Mortgage Corp., Civ. No. 2:12-CV-2697-WMA, 2013 WL 5230061, *3-4 
(N.D. Ala. Sept. 17, 2013) (copy attached); Stockwell v. Credit Management, L.P., No. 30-2012-00596110-CU-
NP-CXC, O.C. Sup. Ct., Summary Judgment Order (issued Oct. 3, 2013); cf. Dominguez v. Yahoo!, Inc., No. 
13-1887, 2014 WL 1096051, * 6 n.4 (E.D. Pa. Mar. 20, 2014) (recognizing that “[r]ecently, courts and 
commentators have . . . drawn a distinction between a system’s present capacity (as currently designed) and its 
potential capacity”) (copy attached).   

26 See Sherman v. Yahoo Inc., No. 13cv0041–GPC–WVG, 2014 WL 369384, * 7 (S.D. Cal. Feb. 3, 2014) (finding 
that a genuine issue of material fact existed about whether equipment constituted ATDS where defendant 
asserted that its “equipment [could not] send messages to random or sequential numbers,” but evidence also 
showed that the system could “dial all of the telephone numbers in its database with a notification text message 
by writing new software code instructing the system to do so, thereby demonstrating the capacity to dial 
telephone numbers sequentially from a list of telephone numbers”) (copy attached); Griffith v. Consumer 
Portfolio Serv., Inc., 838 F. Supp. 2d 723, 727 n.1 (N.D. Ill. 2011) (indicating that equipment that could be 
programmed in the future to perform ATDS functions may be considered ATDS) (copy attached). 

27 See Mendoza v. UnitedHealth Grp. Inc., No. C 13-1553 PJH, 2014 WL 722031, *2 (N.D. Cal. Jan. 6, 2014) 
(staying action until the Commission rules on petitions seeking clarification on “whether the dialing equipment’s 
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The Commission cannot contradict or impermissibly expand a non-existent rule or 
deviate from a standard that has not yet been articulated.  Since the Commission has never 
determined whether the term “capacity” is limited to the “present capacity” of equipment at the 
time a call is made, or includes potential future capacity if the equipment is somehow altered, it 
may remove the uncertainty about that issue expressed by the petitioners, litigants, and courts via 
a declaratory ruling pursuant to Section 1.2(a) of the Commission’s Rules. 

Conclusion

As explained previously, we urge the Commission to declare that TCPA liability does not 
attach to autodialed or prerecorded calls to wireless numbers for which the caller has obtained 
the necessary prior consent, but that are subsequently reassigned without the caller’s 
knowledge.29  In addition, we urge the Commission to clarify that “capacity” in the definition of 
ATDS means present ability at the time a call is made.30

       Respectfully submitted, 

       /s/ Stephanie L. Podey 

       Stephanie L. Podey 

Attachments 

cc: Mark Stone 
 Aaron Garza 
 John B. Adams 
 Kristi Lemoine 

present capacity is the determinative factor in classifying it as an ATDS, or whether the equipment’s potential 
capacity with hardware and/or software alterations should be considered . . .”); Higgenbotham v. Diversified 
Consultants, Inc., No. 13–2624–JTM, 2014 WL 1930885, *2 (D. Kan.  May 14, 2014) (holding that the statutory 
reference to “capacity” is unclear, that no prior FCC order addresses the specific “capacity” question, and that “it 
is proper for the FCC to make this determination in the first instance, such that uniformity and consistency in the 
application of the TCPA can be accomplished”) (copy attached).

28 See notes 25-27. 
29 See NCTA Ex Parte, supra note 1. 
30 Id.
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United States District Court, W.D. Washington, 
at Seattle. 

Torrey GRAGG, on his own behalf and on behalf of similarly situated persons, Plaintiff, 
v.

ORANGE CAB COMPANY, INC., a Washington corporation; and Ridecharge, Inc., a Delaware 
corporation d/b/a Taxi Magic, Defendants. 

No. C12–0576RSL. 
Feb. 28, 2014. 

ORDER DENYING PLAINTIFF'S MOTION FOR RECONSIDERATION 

ROBERT S. LASNIK, District Judge. 
*1 On February 7, 2014, the Court granted defendants' motion for partial summary judgment 

regarding plaintiff's Telephone Consumer Protection Act (“TCPA”) claim. Dkt. # 113. Plaintiff has filed 
a timely motion for reconsideration in which he argues that new legal authority undercuts the Court's 
analysis and that the Court should permit discovery regarding the capacity of defendants' system to 
function as an automatic telephone dialing system (“ATDS”). Dkt. # 116. Motions for reconsideration 
are disfavored in this district and will be granted only upon a “showing of manifest error in the prior 
ruling” or “new facts or legal authority which could not have been brought to [the Court's] attention 
earlier with reasonable diligence.” LCR 7(h)(1). Plaintiff has not met this burden.FN1

FN1. This matter can be decided on the motion papers. Plaintiff's request for oral 
argument is DENIED. 

Defendants moved for summary judgment based on the undisputed characteristics of its 
proprietary dispatch notification system. Dkt. # 69. Defendants expressly argued that their system is 
unable to store or produce telephone numbers using a random or sequential number generator (47 
U.S.C. § 227(a)(1)) or to dial telephone numbers from a list without human intervention (In the 
Matter of Rules & Regulations Implementing the TCPA of 1991, 23 F.C.C.R. 559, 566 ¶¶ 13–14 (Jan. 
4, 2008)). Despite being put on notice that the functionality of defendants' system was the key issue, 
plaintiff did not request an opportunity to conduct additional discovery under Fed.R.Civ.P. 56(d).FN2

Rather, plaintiff argued that defendants' equipment (a modem) could be programmed differently so 
that it could store lists of telephone numbers and send messages without human intervention. Plaintiff 
implicitly conceded that defendants' system, as currently configured, did not meet either definition of 
an ATDS. Being fully informed of the parties' respective positions and having carefully analyzed the 
relevant case law, the Court found that simply using a computer (or iPhone or modem) that could be, 
but was not, paired with software that would enable it to act as an ATDS was not enough to satisfy 
the “capacity” requirement of the TCPA. To hold otherwise would subject virtually all calls and text 
messages to the TCPA, since most modern computing systems and cell phones would, if properly 
programmed, be capable of storing telephone numbers and dialing them automatically if given a pre-
defined trigger. 

FN2. Nor has he shown, even now, that a continuance would have been appropriate. 
Plaintiff argues that he should be permitted to conduct discovery regarding (a) 
modifications that could be made to defendants' system to make it function as an ATDS 
and (b) how difficult it would be to make such modifications. As discussed below, 
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however, the Court has interpreted “capacity” to mean “is capable of,” not “could be 
capable of” or “has the potential to be capable of.” In effect, plaintiff simply disagrees 
with the Court's interpretation of the governing statute. The discovery he seeks would not 
overcome the deficiency identified by the Court, namely that defendants' system, as 
currently configured, does not have the capacity to store or produce telephone numbers 
using a random or sequential number generator or to dial telephone numbers from a list 
without human intervention. 

In his motion for reconsideration, plaintiff relies on two recent district court cases in which 
defendants' motions for summary judgment were denied on the ground that plaintiffs had raised a 
genuine issue of fact regarding the existence of an ATDS. In both cases, the courts suggested that 
the plaintiffs had met their burdens on summary judgment by showing that defendants could obtain 
and install new software that would allow their systems to act as ATDSs. See Hunt v. 21st Mortgage 
Corp., 2014 WL 426275, at * 5 (N.D.Ala. Feb. 4, 2014) (defendant's destruction of its system at a 
time when it knew of plaintiff's claim made it impossible to determine, as a matter of law, whether 
enabling software “was in fact installed or could have easily been installed”); Sherman v. Yahoo!
Inc., ––– F.Supp.2d ––––, 2014 WL 369384, at * 7 (S.D.Cal. Feb. 3, 2014) (“Plaintiff points
to the testimony of Yahoo's representative who testified that it could, if it wanted to, dial
all of the telephone numbers in its database with a notification text message by writing
new software code instructing the system to do so.”). These district court decisions are not, of 
course, binding. Nor are they particularly persuasive. 

*2 The governing authority in this circuit is Satterfield v. Simon & Schuster, Inc., 569 F.3d 946, 
951 (9th Cir.2009). Plaintiff and the district courts in Hunt and Sherman cite Satterfield in support of 
their expansive interpretation of the word “capacity” when determining whether defendant used an 
ATDS. The Ninth Circuit's discussion of the term arose in a very narrow context, however, and does 
not justify the later judicial gloss on which plaintiff relies. The defendants in Satterfield purchased and 
stored a list of 100,000 telephone numbers, compiled a promotional message for a Stephen King 
book, and sent the combined file to a thirdparty for transmission to cell phone users. The district 
court focused its analysis on 47 U.S.C. § 227(a)(1) and concluded that, because the process did not 
involve “a random or sequential number generator,” defendants had not used an ATDS. Satterfield,
569 F.3d at 950–51. The Ninth Circuit found that the district court's focus was in error and that there 
was evidence, in the form of expert testimony, that a system that “stored telephone numbers to be 
called and subsequently dialed those numbers automatically and without human intervention” was 
also an ATDS. Id. at 951. This alternative definition of an ATDS had been approved by the Federal 
Communications Commission, and the Ninth Circuit found it persuasive. Although the expert “never 
specifically declared” that defendants' system could actually function as a predictive dialer, the 
“limited record demonstrates that there is a genuine issue of material fact whether this telephone 
system has the requisite capacity to be considered an ATDS under the TCPA.” Id.

There is nothing in Satterfield which supports, much less requires, an interpretation of the word 
“capacity” to mean anything more than “is capable of.” The TCPA defines an ATDS as “equipment 
which has the capacity” to do certain things. 47 U.S.C. § 227(a)(1). The definition is written in the 
present tense, which is consistent with the consumer protection goals of the TCPA. In Satterfield, the 
Ninth Circuit noted that the expert had not actually stated that defendants' system was capable of 
dialing the list of stored telephone numbers without human intervention, but found that there was 
enough in the record to give rise to a genuine issue of fact on the existence of an ATDS. The case did 
not involve a situation in which it was clear that the system could not perform the functions of a 
predictive dialer unless it were modified or altered in some way. There is no indication that the Ninth 
Circuit would deem a system that has to be reprogrammed or have new software installed in order to 
perform the functions of an ATDS to be an ATDS. The Court declines to expand the definition of an 
ATDS to cover equipment that merely has the potential to store or produce telephone numbers using 
a random or sequential number generator or to dial telephone numbers from a list without human 
intervention. Equipment that requires alteration to perform those functions may in the future be 
capable, but it does not currently have that capacity. This interpretation is entirely consisted with 
Satterfield.
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*3 Plaintiff, relying on Hunt and Sherman, wants to sweep within the definition of an ATDS any 
hardware that could, if programmed differently, send the kind of automated messages that Congress 
found objectionable when it enacted the TCPA. This argument is not consistent with the language of 
the statute and its impacts would be untenable. Defendants' system, as presently configured, does 
not randomly or sequentially generate numbers and is not able to send a text message without 
human input. It is therefore incapable of performing as an ATDS. The mere fact that defendants' 
modem could, if paired with different software, develop the requisite capability is not enough under 
the TCPA or Satterfield. To hold otherwise would subject almost all sophisticated computers and cell 
phones to TCPA liability, a result Congress surely did not intend. 

For all of the foregoing reasons, the Court declines to reconsider its summary judgment dismissal 
of plaintiff's TCPA claim. Plaintiff's request for certification to take an interlocutory appeal, which the 
Court is inclined to grant, will be considered when fully briefed. 

W.D.Wash.,2014. 
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United States District Court, 
N.D. Alabama, 

Southern Division. 
Charles HUNT, Plaintiff, 

v.
21st MORTGAGE CORPORATION, a Corporation, Defendant. 

Civil Action No. 2:12–CV–2697–WMA. 
Sept. 17, 2013. 

Wesley L. Phillips, Phillips Law Group LLC, Birmingham, AL, for Plaintiff. 

James Ellington Mitchell, Jr., David M. Wilson, Wilson & Berryhill PC, Birmingham, AL, for Defendant. 

MEMORANDUM OPINION AND ORDER

WILLIAM M. ACKER, JR., District Judge. 
*1 Before the court is the motion of plaintiff Charles Hunt to compel a Rule 34 Inspection (“Pl.'s 

Mot.”). Defendant 21st Mortgage Corporation opposes the motion (“Def.'s Opp' n”). Plaintiff has filed a 
reply (“Pl.'s Reply”), and both parties have filed supplemental briefs (“Pl.'s Mem.” and “Def.'s Mem.,” 
respectively) regarding the significance of “capacity” versus actual use of certain telephone systems 
under the Telephone Consumer Protection Act (“TCPA”), 47 U.S.C. § 227. For the reasons that follow, 
plaintiff's motion is hereby GRANTED with the following limitations. 

Background
Plaintiff brought this action on August 14, 2012, alleging that defendant made harassing phone calls 

to him in violation of the TCPA, the Fair Debt Collection Practices Act (“FDCPA”), 15 U.S.C. § 1692 et. 
seq., and various provisions of state law. On July 3, 2013, as part of the discovery process, plaintiff 
sought to inspect defendant's facilities, including “the facilities wherein [it] performs collections 
operations,” “all telephones and telephone systems used in the collection of accounts,” “any computer 
systems and/or software used,” and “any equipment mentioned in or referred to by Defendant in its 
responses to Plaintiff's discovery or otherwise.” Pl.'s Mot. (Doc. 19), Ex. A. Defendant objected to 
these requests. When the parties failed to resolve the dispute between themselves, plaintiff brought 
the instant motion in this court. 

DISCUSSION
It is a widely known (and widely quoted) maxim that “the deposition-discovery rules [under the 

Federal Rules of Civil Procedure] are to be accorded a broad and liberal treatment.” Hickman v. Taylor,
329 U.S. 495, 507 (1947). “[E]ither party may compel the other to disgorge whatever facts he has in 
his possession.” Id. Thus, plaintiff's motion must be granted so long as he meets the low bar set out 
for him in Rule 26: his request must be for “nonprivileged matter that is relevant to any party's claim 
or defense.” Fed.R.Civ.P. 26(b)(2).

The analysis of this low bar is uncomplicated. Among plaintiff's claims is that defendant called him 
using an illegal automatic dialer, and among defendant's defenses is that, on the contrary, it used 
manual dialing in all of its communications with plaintiff. Obviously, plaintiff is not required to take 
defendant's word for it; it is precisely these types of factual disputes for which discovery exists. 

Defendant, however, argues that there are at least three reasons why, notwithstanding this 
apparently simple analysis, plaintiff's motion should be denied: (1) defendant has nothing for plaintiff 
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to see, so any inspection would be fruitless; (2) its system is not covered by the TCPA, and so is 
irrelevant to this litigation; and (3) plaintiff's request is overly broad. The court turns to each of these 
arguments in turn. 

1. There Is Nothing To See
Defendant explains in its opposition brief that, in August, 2012, just days before plaintiff filed this 

suit and after plaintiff's wife had filed a virtually identical suit in state court, it “replaced the Nortel 
phone system previously identified with a new and completely different phone system.” Def.'s Opp'n at 
2. “The Nortel system is no longer in operation,” it explained, “and therefore, there is no telephone or 
telephone system to inspect.” Id.

*2 Does the court misunderstand the apparent argument, offered with a straight face, that 
discovery is impossible because defendant has already destroyed any evidence that could possibly be 
found to incriminate it? No doubt it was this remarkable explanation that set off plaintiff's vehement 
accusations of spoliation and willful concealment of vital evidence. See, e.g., Pl.'s Mem. at 7–14.FN1

Defendant's claim was overenthusiastic. The old phone system, including both headsets and the 
mainframe that drove them, has not been swept under the rug, but only into the aptly named “phone 
closet.” See Collins Dep., Pl.'s Ex. A, at 30:3–4; see also id., at 21:10–11. Thus, contrary to 
defendant's argument (but fortunately for defendant nonetheless, given the severe sanctions available 
for spoliation), there is indeed something to see. 

FN1. Because plaintiff has failed to number the pages in this memorandum, the court 
refers to the pages as automatically marked by the Electronic Case Filing system. See Doc. 
29.

The court agrees with plaintiff that defendant was wrong not to disclose this information earlier, and 
doubly wrong to apparently offer the hardware for sale, rather than preserving it for purposes of this 
litigation. But the court disagrees that plaintiff has been permanently prejudiced and that sanctions are 
necessary at this point. It is true that plaintiff can never see the system “in a ‘live’ state,” Pl.'s Mem. at 
12, but that is because the system was replaced prior to this litigation, not because it was initially 
concealed. Nor, insofar as we know at this time, has the system been permanently altered in any way. 
Presumably, if plaintiff wants to see the equipment in action, he can simply plug it in when he arrives 
at the “phone closet.” With discovery still ongoing, the court concludes that the most appropriate 
remedy is simply for defendant to now fully disclose this information and provide plaintiff the 
opportunity to inspect the Nortel phone system. 

2. The Phone System Is Not the Type Covered by the TCPA, and so It Is Irrelevant and There 
Is No Reason for Plaintiff to See It.

Defendant next argues that “the evidence is undisputed that the subject telephone system as 
installed and used by Defendant never had the use of an autodialer, predictive dialer or any recording 
capability.” Def.'s Opp'n at 4. Because the TCPA applies only to “automatic telephone dialing systems,” 
says defendant, the non-automatic system that plaintiff wishes to inspect is not relevant. 

Defendant's said argument is unavailing. First, the “automatic telephone dialing system” definition 
applies only to § 227(b)(1)(A), one of several subsections of the statute. Plaintiff has alleged that 
defendant has violated that subsection, but he has also alleged that defendant made “numerous calls 
by illegal pre-recorded messages.” Compl. ¶ 53. If true, this behavior would violate § 227(b)(1)(B),
which prohibits “initiat[ing] any telephone call to any residential telephone line using an artificial or 
prerecorded voice to deliver a message without the prior express consent of the called party,” 
regardless of whether the phone system used was an “automatic telephone dialing system.” Plaintiff's 
inspection may show that defendant's system was capable of delivering artificial or prerecorded 
messages, and it is relevant and discoverable for that purpose. 

*3 Second, defendant's claim that “the evidence is undisputed” is one it must save for summary 
judgment or some other later stage of this litigation. Indeed, the very purpose of the instant motion is 
to make the evidence disputed. Plaintiff is not required to accept defendant's claims that all calls were 
made manually; in short, he is free to argue before a jury, whether rightly or wrongly, that defendant's 

Page 2 of 52013 WL 5230061

5/14/2014http://web2.westlaw.com/result/documenttext.aspx?rs=WLW14.04&scxt=WL&rlti=1&rp=...



assertion is a lie or an error, and that in fact defendant did make “numerous calls by illegal 
automatic dialers and/or predictive dialers ... at all hours of the day and night,” Compl. ¶ 52. Should 
he choose to do so, he is permitted under the federal discovery rules to obtain information from 
defendant with which to support his argument. Of course, he may draw back a nub. 

While these grounds alone are sufficient to grant plaintiff's motion, the parties focused heavily at 
the oral hearing on this motion on the legal issue of how an “automatic telephone dialing system” 
ought to be defined under the TCPA. The plaintiff believes that, even if defendant did make all calls to 
him manually, it still made the calls using an “automatic telephone dialing system” because its phone 
system was at least capable of automatic dialing. Defendant counters that this interpretation 
stretches the meaning of the statute too far—that picking up a telephone and dialing someone's 
number on it is not the type of behavior the TCPA is intended to govern, regardless of whether in some 
theoretical world the telephone system could have dialed the number itself. Because the parties have 
already briefed this issue and the issue will no doubt resurface in a future motion, and in the hope that 
resolving the issue will assist the parties in their ongoing efforts to resolve this case outside of the 
courtroom, the court will address the statutory definition of an “automatic telephone dialing system” 
now. 

Section 227(a) provides the following definition: 

(1) The term “automatic telephone dialing system” means equipment which has the capacity— 

(A) to store or produce telephone numbers to be called, using a random or sequential number 
generator; and 

(B) to dial such numbers. 

The statutory text plainly focuses on “the capacity” of equipment when defining an “automatic 
telephone dialing system,” and virtually every court to examine the definition has taken the text at 
face value. See, e.g., Meyer v. Portfolio Recovery Associates, LLC, 707 F.3d 1036, 1043 (9th Cir.2012)
cert. denied, 133 S.Ct. 2361 (U.S.2013) (“[T]he focus must be on whether the equipment has the 
capacity ‘to store or produce telephone numbers to be called.’ ”) (quoting Satterfield v. Simon & 
Schuster, Inc., 569 F.3d 946, 951 (9th Cir.2009)) (emphasis in original); Moore v. Firstsource 
Advantage, LLC, 07–CV–770, 2011 WL 4345703, at *8 (W.D.N.Y. Sept. 15, 2011) (“[T]he TCPA itself 
makes clear that the issue is the equipment's capacity to store and generate such types of calls.”); 
Lozano v. Twentieth Century Fox Film Corp., 702 F.Supp.2d 999, 1010 (N.D.Ill.2010) (“Congress 
included a definition that provides that in order to qualify as an automatic telephone dialing system, 
the equipment need only have the capacity to store or produce numbers.”) (emphasis in original). This 
interpretation is only strengthened by the interpretational principle that, “[b]ecause the TCPA is a 
remedial statute, it should be construed to benefit consumers.” Gager v. Dell Fin. Servs., LLC, 12–
2823, 2013 WL 4463305 (3d Cir. Aug. 22, 2013). Indeed, even defendant's prized case, Mudgett v. 
Navy Fed. Credit Union, 11–C–0039, 2012 WL 870758, at *2 (E.D.Wis. Mar. 13, 2012), granted 
summary judgment to a TCPA defendant only because the plaintiff had “not pointed to evidence from 
which a fact-finder could reasonably conclude that [defendants] placed calls from telephones that were 
connected to computers capable of autodialing.” It was the lack of evidence at the summary 
judgment stage, not the statutory definition, that sank the plaintiff's case. Surely defendant cannot 
point to the same lack of evidence at the discovery stage of this case. The argument is deviously 
circular: defendant hopes that plaintiff cannot obtain information through discovery because he has no 
evidence, and cannot have evidence because he has not obtained sufficient information in discovery. 

*4 While the court has no trouble adopting the rule of the Ninth Circuit and other district courts, 
the instant case would require the court to stretch the TCPA definition yet a step further. In those 
earlier cases, the telephone systems at issue were fully equipped and ready to automatically dial 
numbers at a moment's notice, and so had the required “capacity” to meet the “automatic telephone 
dialing system” definition, regardless of how they were actually used. Here, the phone system was 
(and is) in its present state incapable of automatic dialing. Plaintiff's argument is that certain software 
could have been installed onto defendant's system which would have made automatic dialing possible. 
See Collins Dep., Pl.'s Ex. A, at 22:4–12. 
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The problem with this reasoning is that, in today's world, the possibilities of modification and 
alteration are virtually limitless. For example, it is virtually certain that software could be written, 
without much trouble, that would allow iPhones “to store or produce telephone numbers to be called, 
using a random or sequential number generator, and to call them.” Are the roughly 20 million 
American iPhone users subject to the mandates of § 227(b)(1)(A) of the TCPA? More likely, only 
iPhone users who were to download this hypothetical “app” would be at risk. 

The court therefore holds that, to meet the TCPA definition of an “automatic telephone dialing 
system,” a system must have a present capacity, at the time the calls were being made, to store or 
produce and call numbers from a number generator. While a defendant can be liable under § 227(b)
(1)(A) whenever it has such a system, even if it does not make use of the automatic dialing capability, 
it cannot be held liable if substantial modification or alteration of the system would be required to 
achieve that capability. 

This conclusion does not affect the court's decision on the instant motion, inasmuch as plaintiff may 
still inspect defendant's equipment for the reasons stated earlier in this opinion, or in order to verify 
defendant's claim that the equipment did not have the required software for automatic dialing or easy 
installation of such. However, both parties must conduct all further discovery and subsequent litigation 
in light of the “automatic telephone dialing system” definition explained here. 

3. Plaintiff Wants Too Much
Defendant's final argument is that the discovery requested by plaintiff is “overly broad, unduly 

burdensome, oppressive, immaterial, expensive, and is not reasonably calculated to lead to the 
discovery of admissible evidence.” Def.'s Opp'n at 2. The court agrees that, read literally, plaintiff's 
request to inspect “the facilities wherein 21st Mortgage Corporation performs collections operations” is 
too broad. An order compelling discovery is not equivalent to a police search warrant, and plaintiff is 
not to scour the entirety of defendant's property and files in search of evidence. 

*5 With this in mind, plaintiff's inspection shall be limited as follows: 

1. Plaintiff and his chosen expert may inspect any part of the Nortel Meridian Telephone System 
that was in use by defendant at the time of the events that gave rise to this litigation, along with any 
other telephone system that was in use at that time. This shall include the dummy modules, the 
mainframe, any related software in defendant's possession, and any other equipment related in any 
way to defendant's business telephone calls. 

2. Subject to the limitations imposed by the privacy interests of third parties, plaintiff may observe 
defendant's employees in the act of making telephone calls to its customers. In the alternative, 
defendant may simulate such a telephone call for plaintiff's benefit, but such simulation must use 
equipment identical to that used in defendant's actual business calls and must follow exactly 
defendant's normal procedures. 

3. To the extent plaintiff has any plans more concrete than his ambiguous request for “[i]nspection 
of any equipment mentioned in or referred to by Defendant in its responses to Plaintiff's discovery or 
otherwise,” defendant is to provide that opportunity, as demanded by the Federal Rules, so long as the 
information is relevant to any party's claim or defense. 

4. In all future discovery disputes, the parties are reminded that all discovery motions filed in this 
court “must include a certification that the movant has in good faith conferred or attempted to confer 
with the person or party failing to make disclosure or discovery in an effort to obtain it without court 
action.” Fed.R.Civ.P. 37(a)(1). The rule reflects the Rules' preference for flexible, cooperative discovery 
without the need for officious court oversight. The requesting party is to narrowly tailor its requests to 
nonprivileged information it genuinely needs and plans to use at trial; the receiving party is to honor 
those requests. Neither party is to use the process for any ulterior strategical motive. If the parties 
prefer to fight out their disagreement, the court is happy to referee—but the parties must wait for the 
opening bell. Rule 37 also provides a wide range of sanctions for violations of the discovery rules. 
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Conclusion
In summary, plaintiff's Motion to Compel (Doc. 19) is hereby GRANTED, subject to the limitations 

described above. The scheduling order originally entered on November 5, 2012, and amended on July 
10, 2013, is hereby AMENDED as follows: 

Discovery SHALL BE CONCLUDED no later than October 18, 2013, at 4:30 PM. Dispositive motions 
SHALL BE FILED no later than November 4, 2013, at 4:30 PM. 

N.D.Ala.,2013. 
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Motions, Pleadings and Filings
Judges, Attorneys and Experts

United States District Court, 
E.D. Pennsylvania. 

Bill H. DOMINGUEZ, on behalf of himself and others similarly situated, Plaintiff, 
v.

YAHOO!, INC., Defendant. 

Civil Case No. 13–1887. 
Signed March 20, 2014. 

Background: Consumer, on behalf of himself and other similarly situated individuals, brought action 
against internet company, alleging violations of Telephone Consumer Protection Act (TCPA). Company 
moved for summary judgment. 

Holding: The District Court, Baylson, J., held that consumer failed to establish that company's text 
message system was automatic telephone dialing system (ATDS) within meaning of TCPA. 

Motion granted. 

West Headnotes 

 KeyCite Citing References for this Headnote

372 Telecommunications 
  372IV Wireless and Mobile Communications 
    372k1053 k. Illegal or Improper Purposes. Most Cited Cases

Consumer failed to establish that internet company's text message system was automatic 
telephone dialing system (ATDS) within meaning of Telephone Consumer Protection Act (TCPA); 
consumer did not offer any evidence to show that company's text message system had capacity to 
randomly or sequentially generate telephone numbers, as opposed to simply storing telephone 
numbers. Telephone Consumer Protection Act of 1991, § 3(a), 47 U.S.C.A. § 227(a)(1), (b)(1)(A).

David A. Searles, Geoffrey H. Baskerville, John Soumilas, Mark D. Mailman, James A. Francis, Francis 
& Mailman, PC, Philadelphia, PA, for Plaintiff. 

Ian C. Ballon, Greenberg Traurig LLP, Los Angeles, CA, Brian T. Feeney, Greenberg Traurig, LLP, 
Philadelphia, PA, Lori Chang, Wendy Mantell, for Defendant. 

MEMORANDUM RE: MOTION FOR SUMMARY JUDGMENT

BAYLSON, District Judge. 
I. Introduction

*1 Surely, one of the unwelcome consequences of the digital age are unsolicited messages, 
telephone calls, and emails. However, this phenomenon is not new. Unwelcome circumstances have 
faced characters in literature and opera for centuries. Victims of circumstance are often portrayed by 
Shakespeare—Hamlet, Othello, Shylock; and in opera, Verdi's Don Carlos, who without fault, loses his 
fiancée, Elisabeth of Valois, to his own father, King Phillip of Spain, who marries Elisabeth to ensure 
peace with France. 

In this case, Plaintiff Bill Dominguez is also a victim of circumstance. Plaintiff purchased a cellular 
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telephone and was assigned a phone number. The previous owner of the telephone number had 
enrolled the number in a text message system of Defendant, Yahoo!, Inc. (“Yahoo”). Plaintiff, on 
behalf of himself and other similarly situated consumers, initiated this class action lawsuit against 
Defendant, Yahoo!, Inc. (“Yahoo”) to challenge Yahoo's practice of sending unsolicited text messages 
to cellular telephone numbers owned by individuals who never consented to receive such text 
messages. He seeks statutory damages, treble damages, costs, fees, a declaratory judgment, and an 
injunction on behalf of his claim. Is Yahoo responsible for Plaintiff's damages? 

II. Procedural History
Plaintiff filed his Complaint against Yahoo on April 10, 2013. ECF 1. Plaintiff alleges that Yahoo 

violated the Telephone Consumer Protection Act (“TCPA”), enacted by Congress in 1991. This Court 
has jurisdiction pursuant to 28 U.S.C. § 1331, which provides that “[t]he district courts shall have 
original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United 
States.” 

Yahoo served its Answer to the Complaint on June 10, 2013. On June 18, 2013, Yahoo filed this 
Motion for Summary Judgment, ECF 14, and a Statement of Undisputed Facts, ECF 15. Plaintiff filed a 
Response in Opposition to the Motion for Summary Judgment on June 26, 2013. ECF 19. Yahoo 
submitted its Reply in Support of its Motion for Summary Judgment on July 3, 2013, which it 
amended the same day. ECF 22–23. 

On August 16, 2013, this Court issued an Order instructing Yahoo to produce certain categories of 
documents and setting a schedule for supplemental briefing in response to Yahoo's Motion for 
Summary Judgment. ECF 28. On December 20, 2013, following discovery, Plaintiff filed his Opposition 
to Yahoo's Motion for Summary Judgment. ECF 39. Plaintiff also included a Response to Yahoo's 
Statement of Undisputed Facts. ECF 39–2. Yahoo filed its Reply to Plaintiff's Opposition on February 
27, 2014. ECF 47. On March 4, 2014, Plaintiff filed a Sur Reply in Support of his Opposition. ECF 53. 

This Court held oral argument on the Motion for Summary Judgment and related briefing on March 
11, 2014. 

III. The Parties' Contentions
A. Yahoo's Motion for Summary Judgment

Yahoo does not dispute that Plaintiff received text messages solely because a Yahoo subscriber, 
who previously used the same mobile phone number that was subsequently assigned to Plaintiff, 
affirmatively signed up to receive text messages each time he received an email in his Yahoo email 
inbox. Yahoo argues that the TCPA only prohibits unsolicited automated telemarketing and bulk 
communications sent via an Automatic Telephone Dialing System (“ATDS”), which means a system 
that has the capacity to store or produce telephone numbers to be called using a random or 
sequential number generator, and dials those numbers. 47 U.S.C. § 227(b)(3).

*2 Yahoo contends that its system is not an ATDS because the system lacks the capacity to store 
or produce telephone numbers to be called, using a random or sequential number generator. 

Yahoo also disputes that the messages it sent fall within the purview of the TCPA, which was 
intended to regulate the sending of unsolicited advertisements or bulk communication, not messages 
forwarded at the request of a user. Yahoo asks this court to conclude that the TCPA does not apply to 
the present facts because the notifications were specifically requested, and sent to the mobile phone 
number provided by a Yahoo email account user at the user's request and only once the user had 
received an email. 

B. Plaintiff's Opposition to Motion for Summary Judgment
To begin, Plaintiff points out that Yahoo does not dispute that Plaintiff himself never solicited the 

text messages that he received from Yahoo, and he argues that consent must be given from the 
current subscriber, not a previous owner of the telephone number. 

Plaintiff then disputes Yahoo's contention that its system is not an ATDS. Plaintiff argues that 
courts must look to the system's capacities, not the way in which it is actually used, and argues that 
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the capacities of Yahoo's system fall within the statutory definition. ECF 39 (Pl.'s Opp'n to Def.'s 
Mot. for Summ. J.) at 13 (citing Satterfield v. Simon & Schuster, Inc., 569 F.3d 946, 951 (9th 
Cir.2009)). 

In support of his position, Plaintiff relies on the Declaration of Randall Snyder, a purported expert 
in the fields of wireline and wireless telecommunications networking technology,FN1 and the 
deposition testimony of Yahoo's corporate representative, Mr. Gopalkrishna. ECF 39 (Pl.'s Opp'n to 
Def.'s Mot. for Summ. J.) (citing Snyder Decl.; Gopalkrishna Dep. 52:8–15, 53:4–54:8, 70:14–73:17, 
94:20–95:13). 

C. Yahoo's Reply
In Reply, Yahoo contends that Mr. Snyder's opinion does not create a material factual dispute 

because he merely states a legal conclusion that the Email SMS Service is an ATDS, and that 
conclusion is based on an illogical interpretation of the statute. Yahoo specifically takes issue with Mr. 
Snyder's interpretation of the term “sequential” (Mr. Synder defines the term to mean that messages 
are sent “one at a time” as opposed to all at once), his misunderstanding that the statute concerns 
sequential sending of text messages as opposed to the generation of telephone numbers, and his 
acknowledgement, in deposition testimony, that, based on his interpretation of the statutory 
language, every text message system currently in existence sends messages sequentially. Moreover, 
Yahoo argues, Mr. Snyder has not reviewed any of the messages sent via the Email SMS FN2 Service 
or the software or programming used by the Email SMS Service, but only reviewed the written 
specifications that Mr. Snyder admitted may differ from the way in which the system actually works. 

Yahoo also argues that this Court should not credit Mr. Snyder's opinions because they are driven 
by his own personal interest, since his wife is the named plaintiff in a class action lawsuit related to 
his son's receipt of a single, unsolicited text message from a recycled phone number. ECF 47 (Def.'s 
Reply in Supp. of Mot. for Summ. J.) at 12 (citing Snyder Tr. 45:12–50:15). Yahoo contends that his 
wife's class action would be directly undermined if this Court rejects Mr. Snyder's conclusions here. 
Lastly, Yahoo argues that Mr. Snyder lacks credibility because he is personally interested in fighting 
against “spam” text messages and earns 80–90% of his income from testifying in TCPA cases. Id. at 
13 (citing Snyder Tr. 52–:14–53:17, 75:4–8, 83:20–84:5). 

D. Plaintiff's Sur Reply
*3 Plaintiff submitted a short Sur Reply arguing that the testimony from Yahoo's own witness 

shows that the Email SMS Service is an ATDS, responding to Yahoo's arguments regarding the 
definition of the term “sequential,” and defending the validity of the Snyder Declaration. 

IV. Legal Standard
Summary judgment is appropriate “if the pleadings, the discovery and disclosure materials on file, 

and any affidavits show that there is no genuine issue as to any material fact and that the movant is 
entitled to judgment as a matter of law.” Fed.R.Civ.P. 56(c). An issue is “genuine” if the evidence is 
such that a reasonable jury could return a verdict for the nonmoving party. Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). A factual dispute is 
“material” if it might affect the outcome of the case under governing law. Id.

A party seeking summary judgment always bears the initial responsibility for informing the district 
court of the basis for its motion and identifying those portions of the record that it believes 
demonstrate the absence of a genuine issue of material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 
322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). Where the non-moving party bears the burden of proof 
on a particular issue at trial, the moving party's initial burden can be met simply by “pointing out to 
the district court that there is an absence of evidence to support the non-moving party's case.” Id. at 
325, 106 S.Ct. 2548. After the moving party has met its initial burden, the adverse party's response 
must, “by affidavits or as otherwise provided in this rule [ ] set out specific facts showing a genuine 
issue for trial.” Fed.R.Civ.P. 56(e). Summary judgment is appropriate if the non-moving party fails to 
rebut by making a factual showing “sufficient to establish the existence of an element essential to 
that party's case, and on which that party will bear the burden of proof at trial.” Celotex, 477 U.S. at 
322, 106 S.Ct. 2548. Under Rule 56, the Court must view the evidence presented on the motion in 
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the light most favorable to the opposing party. Anderson, 477 U.S. at 255, 106 S.Ct. 2505.

V. Discussion
The TCPA prohibits any person from making: 

any call (other than a call made for emergency purposes or made with the prior express consent of 
the called party) using any [ATDS] ... 

(iii) to any telephone number assigned to a ... cellular telephone service ... or any service for which 
the called party is charged for the call.... 

47 U.S.C. § 227(b)(1)(A).FN3

As the Third Circuit explained, “Congress passed the TCPA to protect individual consumers from 
receiving intrusive and unwanted calls.” Gager v. Dell Fin. Servs., LLC, 727 F.3d 265, 268 (3d 
Cir.2013) (citing Mims v. Arrow Fin. Servs., LLC, ––– U.S. ––––, 132 S.Ct. 740, 181 L.Ed.2d 881 
(2012)).

The parties disputes relate to two issues: first, whether Yahoo's Email SMS Service meets the 
statute's definition of an “ATDS,” and second, whether the messages sent to Plaintiff constitute 
advertisements such that they are covered by the statute. 

1. ATDS
*4 The statute defines an ATDS as “equipment which has the capacity (A) to store or produce 

telephone numbers to be called, using a random or sequential number generator; and (B) to dial such 
numbers.” Id. § 227(a)(1).

The Ninth Circuit clarified that when a court evaluates the issue of whether equipment is an ATDS, 
“the statute's clear language mandates that the focus must be on whether the equipment has the 
capacity ‘to store or produce telephone numbers to be called, using a random or sequential number 
generator.’ ” Satterfield v. Simon & Schuster, Inc., 569 F.3d 946, 951 (2009) (emphasis in original). 
The court continued: “[A] system need not actually store, produce, or call randomly or sequentially 
generated telephone numbers, it need only have the capacity to do so.” FN4 Id.

From the mid–2000s until June 2011, Yahoo offered its email account holders the option to sign up 
for a program that allowed customers to register a mobile telephone number to which Yahoo would 
send an SMS or text message to the customer when he or she received an email. ECF 14 at 2. The 
parties largely agree on the basic functions of the system Yahoo used to send these text message, or 
what the parties refer to as the Email SMS Service. That system automatically converted email 
messages into a truncated format, accessed the appropriate user's telephone number from a stored 
list, and automatically sent the text message to the customer's mobile device. Id. at 3; Gopalkrishna 
Dep. 52:8–15, 72:20–73:13.FN5 Mr. Ajay Gopalkrishna is employed by Yahoo as the Senior Product 
Manager for Yahoo! Mail Anti–Spam and Delivery, through which he has personal knowledge and/or 
information regarding Yahoo's Email SMS System. Gopalkrishna Decl. ¶ 1. The Email SMS Service also 
included a queuing program that would order and store outgoing text messages. Gopalkrishna Dep. 
98:2–7. 

The parties do dispute, however, whether the system's capabilities fall within the statutory 
definition of an ATDS. Yahoo argues that Plaintiff has not shown that its system could or did have the 
capacity to randomly or sequentially generate telephone numbers. Further, Yahoo offers the 
Declaration of Ajay Gopalkrishna as evidence that its system did not in fact have that capacity. ECF 
14–1 (“Gopalkrishna Decl.”). In his Declaration, Mr. Gopalkrishna asserts that “[t]he servers and 
systems affiliated with the Email SMS Service did not have the capacity to store or produce telephone 
numbers to be called, using a random or sequential number generator, and to call those numbers.” 
Id. ¶ 13. 

Yahoo contends that Mr. Gopalkrishna's testimony demonstrates that Yahoo's Email SMS System 
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does not constitute an ATDS under the TCPA, because a system that does not have the capacity to 
store or produce telephone numbers to be called by using a random or sequential generator cannot 
satisfy the statutory definition. 

Plaintiff tries to dispute Mr. Gopalkrishna's Declaration, by alleging that he contradicted his 
Declaration in deposition testimony and by submitting their own expert Declaration from Mr. Randall 
A. Snyder. Plaintiff alleges that Mr. Gopalkrishna's deposition testimony undercuts the conclusions in 
his Declaration because he testified that the system does store cellular telephone numbers; the 
system sends text messages to those cellular telephone numbers automatically, or in other words, 
without human intervention; and that the system uses a queuing program to control the order in 
which text messages will be sent and to manage and backlog in sending messages. ECF 50 (Pl.'s Sur 
Reply) at 3. Plaintiff also relies on Mr. Snyder's conclusion that “the equipment used by the Defendant 
has the capacity to store or produce cellular telephone numbers to be called, using a random or 
sequential number generator, or from a list of telephone numbers.” ECF 39–9 (“Snyder Decl.”) ¶ 64. 

*5 The Court addressed each of these points—the alleged contradiction between Mr. 
Gopalkrishna's deposition testimony and his Declaration as well as Mr. Snyder's conclusion—at oral 
argument. 

There, the Court asked Plaintiff's counsel to cite to a portion of Mr. Gopalkrishna's deposition 
testimony that contradicted his conclusion that the Yahoo Email SMS Service “did not have the 
capacity to store or produce telephone numbers to be called, using a random or sequential number 
generator, and to call those numbers.” To be sure, Plaintiff's counsel did cite portions of the testimony 
wherein Mr. Gopalkrishna acknowledges that the system stores cellular telephone numbers, 
Gopalkrishna Dep. 52:8–15; that the system sent text messages to those numbers without human 
intervention, id. 72:20–73:13; and that the system employs a queue program for text messages, id.
98:2–7. Yahoo does not dispute that its system operated in this function, nor does Mr. Gopalkrishna's 
Declaration present a contrary description of the system's capabilities. 

However, these acknowledgements do not resolve the crux of the issue: whether the system had 
the capacity to “use a random or sequential number generator to store or produce telephone numbers 
and then send a text message to those numbers” as required by the TCPA. Yahoo asserts that its 
service could not randomly or sequentially generate telephone numbers, but only sent messages to a 
user that had authorized them and only when that user received an email. Plaintiff has not offered 
evidence to dispute Yahoo's assertion. 

Nor does Mr. Snyder's Declaration raise a material dispute of fact. Mr. Snyder's definition of the 
term “sequence” or “sequential” fails to raise a material dispute of fact, since it focuses on the 
manner in which text messages are sent, not the way in which the numbers are generated. 

Moreover, this Court finds the definition of “sequential number generation” offered by Judge Lasnik 
of the Western District of Washington—“(for example) (111) 111–1111, (111) 111–1112, and so 
on”—to be persuasive. Gragg v. Orange Cab Co., Inc., No. C12–0576RSL, 2014 WL 494862, at
*3 (W.D.Wash. Feb. 7, 2014).

Further, Mr. Snyder's conclusion that 

the equipment used by the Defendant has the capacity to store or produce cellular telephone 
numbers to be called, using a random or sequential number generator, or from a list of telephone 
numbers

cannot be relied on to dispute Mr. Gopalkrishna's Declaration. Mr. Snyder conveniently added the 
addition disjunctive phrase “or from a list of telephone numbers” to his declaration—a phrase that 
appears nowhere in the statutory definition of an ATDS. Snyder Decl. ¶ 64 (emphasis added). The 
inclusion of this additional phrase is misleading. Moreover, including this additional language renders 
Mr. Snyder's Declaration entirely unreliable on this point, since it does not address the necessary 
inquiry here: whether Yahoo's system constitutes an ATDS as defined by the statute.FN6
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*6 As discussed above, Plaintiff has not offered any evidence to show that Yahoo's system had the 
capacity to randomly or sequentially generate telephone numbers (as opposed to simply storing 
telephone numbers), as required by the statutory definition of ATDS. The Court thus finds that Yahoo 
did not send text messages to Plaintiff via an ATDS and, therefore, judgment must be granted in 
favor of Yahoo. 

2. Unsolicited Telemarketing
Because the Court finds that the Yahoo system is not an ATDS, it need not address whether the 

text messages sent constituted “unsolicited telemarketing” of the type that Congress sought to limit 
with the TCPA. 

VI. Conclusion
For the foregoing reasons, this Court grants Yahoo's Motion for Summary Judgment. An 

appropriate order follows. 

ORDER
AND NOW, this 20th day of March, 2014, after consideration of Defendant, Yahoo!, Inc.'s Motion 

for Summary Judgment (ECF 14) and all related briefing, and for the reasons set forth in the 
accompanying memorandum, it is hereby ORDERED that Defendant's Motion for Summary Judgment 
is GRANTED.

FN1. Mr. Snyder has been retained as a testifying or consulting expert in 65 cases 
regarding cellular technology, including 41 cases regarding text messaging technology, 
and 33 cases regarding the TCPA and associated regulations. Snyder Decl. ¶ 4. Plaintiff 
also submitted to this Court a Notice containing Supplemental Authority in support of his 
Opposition to Defendant's Motion to Dismiss, in which the Southern District of California 
relied on a declaration offered by Mr. Snyder regarding Yahoo's text messaging service. 
ECF 46 (containing Memorandum of Law Denying Motion for Summary Judgment, 
Sherman v. Yahoo! Inc., No. 13cv0041, ––– F.Supp.2d ––––, 2014 WL 369384 (Feb. 3, 
2014 S.D.Cal.)). Mr. Snyder did admit in his deposition that the technology at issue in 
Sherman is different from that at issue in the present litigation. Declaration of Justin A. 
Barton in Support of Def.'s Reply to Resp. to Mot. for Summ. J., Ex. 1 (Snyder Dep.) at 
136:17–137:4. 

FN2. SMS is an acronym for “short message service,” or what is more commonly referred 
to as text messaging. 

FN3. Yahoo “assume[s] without conceding for purposes of this motion that a text 
message constitutes a ‘call’ within the meaning of the TCPA.” ECF 14 (Def.'s Mot. for 
Summ. J.) at 6. Federal courts have made clear that the TCPA applies to text messages 
as well as voice calls. Gager v. Dell Fin. Servs., LLC, 727 F.3d 265, 268 (3d Cir.2013)
(citing In the Matter of Rules & Regulations Implementing the Tel. Consumer Prot. Act of 
1991, 27 F.C.C. Rcd. 15391 (2012) and Satterfield v. Simon & Schuster, Inc., 569 F.3d 
946, 954 (9th Cir.2009)).

FN4. Recently, courts and commentators have observed that many modern technological 
devices, including smartphones, could store or produce numbers and dial such numbers 
without human intervention if outfitted with the requisite software. Thus, they have 
drawn a distinction between a system's present capacity (as currently designed) and its 
potential capacity. See Gragg v. Orange Cab Co., Inc., No. C12–0576RSL, 2014 WL
494862, at *2 (W.D.Wash. Feb. 7, 2014); Hunt v. 21st Mortg. Corp., No. 2:12–CV–
2697–WMA, 2013 WL 5230061, at *4 (N.D.Ala. Sept. 17, 2013); 1 Data Sec. & Privacy 
Law § 9:69 (2013). 
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FN5. Plaintiff attached a transcript of Mr. Gopalkrishna's Deposition, which took place on 
October 18, 2013. This transcript does not appear to have been designated with an 
exhibit number, but the Court will refer to the transcript in this memorandum as 
“Gopalkrishna Dep.” 

FN6. Mr. Snyder's Declaration reflects a misunderstanding of the statutory requirements, 
which require more than simply that the system store telephone numbers and send 
messages to those numbers without human intervention. Mr. Snyder's Declaration 
references the Ninth Circuit in Satterfield, which quoted from Mr. Snyder's expert report 
as follows: “[t]he use of stored numbers, randomly generated numbers or sequentially 
generated numbers used to automatically originate calls is a technical difference without 
a perceived distinction.” Snyder Decl. ¶ 49 (quoting Satterfield v. Simon & Schuster, Inc.,
569 F.3d at 951). This citation to Satterfield is deceptive. The Ninth Circuit, in Satterfield,
quoted Mr. Snyder's report only to recount his opinions, which were in dispute, and 
specifically noted that Mr. Snyder's report had not declared that the equipment had the 
requisite capacity. In fact, the court made clear that the district court had not focused on 
the proper inquiry regarding the system's capacity thus resulting in conflicting testimony 
and a limited record, which prevented the circuit court from reversing the district court's 
grant of summary judgment and, instead, required a remand to the district court. The 
court did not adopt Mr. Snyder's views. Mr. Syder also states, in his Declaration, that “the 
FCC has held that prohibitions under the TCPA apply to stored lists of telephone numbers 
as well as random or sequentially generated numbers.” Snyder Decl. ¶ 49; id. ¶ 61 (“The 
FCC has held that prohibitions under the TCPA apply to lists of telephone numbers as well 
as random or sequentially generated numbers.” (citing Rules and Regs. Implementing 
Tel. Consumer Protection Act of 1991, CG Dkt. No. 02–278, Jan. 4, 2008 ¶¶ 12–14)). In 
light of the Ninth Circuit's determination, in Satterfield, that the statutory text of the 
TCPA regarding the definition of an ATDS is “clear and unambiguous,” we are not bound 
by the FCC's interpretation. 569 F.3d at 951; see Swallows Holding, Ltd. v. C.I.R., 515 
F.3d 162, 170 (3d Cir.2008) ( “Under Chevron, U.S.A., Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984), if the statutory 
language is clear and unambiguous, our inquiry ends and the plain meaning of the 
statute governs the action.”). Even so, this Declaratory Ruling pertains to the unique 
characteristics of predictive dialers, and there is no contention here that Yahoo's Email 
SMS Service is a predictive dialer. 

E.D.Pa.,2014. 
Dominguez v. Yahoo!, Inc. 
--- F.Supp.2d ----, 2014 WL 1096051 (E.D.Pa.), 59 Communications Reg. (P&F) 1542 
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Motions, Pleadings and Filings
Judges and Attorneys
Only the Westlaw citation is currently available. 

United States District Court, 
S.D. California. 

Rafael David SHERMAN, Individually and on Behalf of All Others Similarly Situated, Plaintiff, 
v.

YAHOO! INC., Defendant. 

No. 13cv0041–GPC–WVG. 
Feb. 3, 2014. 

Background: Text message recipient brought putative class action against instant message service 
provider, alleging provider violated Telephone Consumer Protection Act (TCPA) by sending text 
message to recipient that notified him that a user had sent him an instant message. Provider moved 
for summary judgment. 

Holdings: The District Court, Gonzalo P. Curiel, J., held that: 
(1) recipient did not consent to receipt of text message; 
(2) single text message was actionable under TCPA, if such message was made with automatic 
telephone dialer system (ATDS); 
(3) genuine issue of material fact existed as to whether equipment used by provider to send text 
message was ATDS; and 
(4) provider was not entitled to good samaritan immunity under Communications Decency Act (CDA). 

Motion denied. 

West Headnotes 

[1]  KeyCite Citing References for this Headnote

372 Telecommunications 
  372III Telephones 
    372III(F) Telephone Service 
      372k888 k. Advertising, Canvassing and Soliciting; Telemarketing. Most Cited Cases

The TCPA was enacted to protect the privacy interests of residential telephone subscribers by 
placing restrictions on unsolicited, automated telephone calls to the home and to facilitate interstate 
commerce by restricting certain uses of facsimile machines and automatic dialers. Telephone 
Consumer Protection Act of 1991, § 3(a), 47 U.S.C.A. § 227.

[2]  KeyCite Citing References for this Headnote

372 Telecommunications 
  372IV Wireless and Mobile Communications 
    372k1053 k. Illegal or Improper Purposes. Most Cited Cases

Text message recipient did not consent to receipt of text message from instant message service 
provider, as required for provider to be liable under TCPA, where recipient did not send voluntary 
message to provider prior to receiving unsolicited message, and recipient did not take any action which 

Page 1 of 112014 WL 369384

5/14/2014http://web2.westlaw.com/result/documenttext.aspx?rs=WLW14.04&scxt=WL&rlti=1&rp=...



would have justified response from provider. Telephone Consumer Protection Act of 1991, § 3(a), 
47 U.S.C.A. § 227(b)(1)(A).

[3]  KeyCite Citing References for this Headnote

372 Telecommunications 
  372IV Wireless and Mobile Communications 
    372k1053 k. Illegal or Improper Purposes. Most Cited Cases

Single text message sent from instant message service provider without recipient's prior consent 
was actionable under TCPA, if such message was made with automatic telephone dialer system 
(ATDS). Telephone Consumer Protection Act of 1991, § 3(a), 47 U.S.C.A. § 227(b)(1)(A)(iii).

[4]  KeyCite Citing References for this Headnote

372 Telecommunications 
  372III Telephones 
    372III(F) Telephone Service 
      372k888 k. Advertising, Canvassing and Soliciting; Telemarketing. Most Cited Cases

The TCPA only prohibits calls made with an automatic telephone dialing system (ATDS). Telephone 
Consumer Protection Act of 1991, § 3(a), 47 U.S.C.A. § 227(b)(1)(A)(iii).

[5]  KeyCite Citing References for this Headnote

372 Telecommunications 
  372III Telephones 
    372III(F) Telephone Service 
      372k888 k. Advertising, Canvassing and Soliciting; Telemarketing. Most Cited Cases

A “predictive dialer,” which is considered an automatic telephone dialing system (ATDS) under 
TCPA, is hardware, when paired with certain software, which has the capacity to store or produce 
numbers and dial those numbers at random, in sequential order, or from a database of numbers from 
a database of numbers. Telephone Consumer Protection Act of 1991, § 3(a), 47 U.S.C.A. § 227(a)(1).

[6]  KeyCite Citing References for this Headnote

170A Federal Civil Procedure 
  170AXVII Judgment 
    170AXVII(C) Summary Judgment 
      170AXVII(C)2 Particular Cases 
        170Ak2491.9 k. Consumer Protection and Unfair Trade Practices, Cases Involving. Most 
Cited Cases

Genuine issue of material fact existed as to whether equipment used by instant message service 
provider to send text message was automatic telephone dialing system (ATDS), precluding summary 
judgment in text message recipient's TCPA action against provider. Telephone Consumer Protection Act 
of 1991, § 3(a), 47 U.S.C.A. § 227(a)(1).

[7]  KeyCite Citing References for this Headnote

372 Telecommunications 
  372VIII Computer Communications 
    372k1347 Offenses and Prosecutions 
      372k1350 k. Soliciting Minor for Sex or Illegal Act; Child Pornography. Most Cited Cases
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The CDA was enacted to control the exposure of minors to indecent material on the internet. 
Communications Decency Act of 1996, § 509, 47 U.S.C.A. § 230.

[8]  KeyCite Citing References for this Headnote

372 Telecommunications 
  372VIII Computer Communications 
    372k1339 Civil Liabilities; Illegal or Improper Purposes 
      372k1344 k. Persons and Entities Liable; Immunity. Most Cited Cases

Instant message service provider was not entitled to good samaritan immunity under CDA in text 
message recipient's TCPA action against provider, although text message, which notified recipient that 
a user had sent him instant message, included link to help page which, among other things, contained 
instructions on how to block further messages, where provider did not block or filter instant message 
to recipient, but automatically converted instant message into text message, and provider did not have 
opportunity to determine whether instant message was objectionable before automatically converting 
it to text message and sending notification message. Telephone Consumer Protection Act of 1991, § 3
(a), 47 U.S.C.A. § 227; Communications Decency Act of 1996, § 509, 47 U.S.C.A. § 230.

Abbas Kazerounian, Jason A. Ibey, Kazerouni Law Group, APC, Costa Mesa, CA, Joshua Swigart, Hyde 
& Swigart, San Diego, CA, for Plaintiff. 

Ian Charles Ballon, Greenberg Traurig LLP, Santa Monica, CA, Wendy Michelle Mantell, Greenberg 
Traurig, LLP, Los Angeles, CA, for Defendant. 

ORDER DENYING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

GONZALO P. CURIEL, District Judge. 
*1 Before the Court is Defendant Yahoo! Inc.'s (“Yahoo!”) motion for summary judgment. (Dkt. No. 

9.) The motion has been fully briefed. (Dkt. Nos. 17, 23.) For the reasons set out below, the Court 
hereby DENIES Defendant's motion for summary judgment. 

BACKGROUND
This case concerns a notification message that was sent to a cellular phone number as part of 

Yahoo!'s Instant Messenger service. Plaintiff, individually and on behalf of those similarly situated, 
claims such messages violate provisions of the Telephone Consumer Protection Act (the “TCPA”), 47 
U.S.C. § 227(b)(1)(A), and seeks statutory damages of $500 per negligent violation and up to $1500 
per knowing or willful violation. (Dkt. No. 1, “Complaint.”) Specifically, Plaintiff alleges that Defendant 
violated the TCPA by “illegally contact[ing] Plaintiff and the Class members via their cellular telephones 
by using unsolicited SPAM text messages.” (Complaint ¶ 26.) 

On or about January 7, 2013, Plaintiff received two text messages on his cellular telephone from a 
number identified as 924–665–01. (Dkt. No. 17–2, “Sherman Decl.,” ¶ 4.) The first text message, 
which is the basis for Plaintiff's suit, stated: 

A Yahoo! user has sent you a message. Reply to that SMS to respond. Reply INFO to this SMS for 
help or go to y.ahoo.it/imsms. 

(Complaint ¶ 15; Sherman Decl. ¶ 5.) The second text message stated: “hey get online I have to talk 
to you.” (Complaint ¶ 14; Sherman Decl. ¶ 6.) Plaintiff alleges Yahoo! sent the first message via an 
automatic telephone dialing system (“ATDS”) as defined and prohibited by the TCPA. (Complaint ¶¶ 
17–18.) Plaintiff alleges he never provided Yahoo! with his mobile phone number, nor sent or received 
a similar text message from the aforementioned number. (Complaint ¶¶ 8–9, 13; Sherman Decl. ¶¶ 8–
9.) Plaintiff also alleges he was not a subscriber of Yahoo!'s Instant Messenger Service at the time he 
received the messages. (Sherman Decl. ¶ 10.) 

Defendant describes Yahoo! Messenger as an instant messaging client and associated protocol 
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provided by Yahoo! free of charge that can be downloaded and used by anyone registered as a user 
with a Yahoo! ID. (Dkt. No. 9–2, “Choudhary Decl.,” ¶ 3.) Yahoo! offers a feature called the Mobile 
SMS Messenger Service (“PC to SMS Service”), which allows registered Yahoo! users to send instant 
messages to mobile devices from their computers through the Yahoo! Messenger platform. (Choudhary 
Decl. ¶ 4.) “PC to SMS Service” converts instant messages into SMS messages (commonly referred to 
as text messages) so that they will be received on mobile devices. (Choudhary Decl. ¶ 5.) Recipients 
can then reply from their mobile devices, and the sender will receive the reply message as an instant 
message. ( Id.) This tool allows people who do not own mobile phones to send and receive text 
messages from their computers. ( Id.)

*2 Yahoo! sends a mobile phone user a notification message in response to an instant message 
from an unidentified third party. Defendant utilizes the following Yahoo! Messenger notification 
process:

When a Yahoo! user sends a message using the PC to SMS Service, Yahoo! automatically verifies 
whether anyone previously had sent a message to the intended recipient's telephone number 
through the PC to SMS Service. If the recipient's telephone number has not previously been sent a 
text message ... then a single notification message is sent, alerting the recipient that a friend ... sent 
a message.... It also instructs the recipient to “Reply INFO to this SMS for help or go to 
y.ahoo.it/imsms.” This confirmatory message is automatically generated as a result of the instant 
message initiated by a Yahoo! user. 

(Choudhary Decl. ¶ 8.) The mobile phone user can then utilize three methods to opt-out of receiving 
future “PC to SMS Service” messages.FN1 Yahoo! sends the notification message only if the mobile 
phone user has not previously received a message via the “PC to SMS Service.” Here, Plaintiff had not 
previously received a message via the “PC to SMS Service” nor had he provided Yahoo! his mobile 
phone number. Accordingly, Plaintiff received a text message from Yahoo! when a third party sent him 
an instant message via Yahoo!'s Instant Messenger service. (Complaint ¶ 21; Sherman Decl. ¶¶ 8–9.) 

Defendant's motion for summary judgment is based on the following three arguments: (1) Plaintiff's 
claim must fail as a matter of law because the TCPA was not intended to reach a single confirmatory 
text message; (2) This case does not involve use of an Automatic Telephone Dialing System (“ATDS”) 
as defined by the TCPA; and (3) Yahoo! is immune from liability under the Good Samaritan exemption 
in the Telecommunications Act. (Dkt. No. 14, “MSJ.”) 

DISCUSSION
I. Legal Standards

Summary judgment is appropriate when there is no genuine dispute as to any material fact and the 
moving party is entitled to judgment as a matter of law. Fed.R.Civ.P. 56(a). When deciding a summary 
judgment motion, a court must view the evidence in the light most favorable to the nonmoving party 
and draw all justifiable inferences in its favor. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 106 
S.Ct. 2505, 91 L.Ed.2d 202 (1986); Hunt v. City of Los Angeles, 638 F.3d 703, 709 (9th Cir.2011). A 
party seeking summary judgment bears the initial burden of informing the court of the basis for its 
motion, and of identifying those portions of the pleadings and discovery responses that demonstrate 
the absence of a genuine issue of material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S.Ct. 
2548, 91 L.Ed.2d 265 (1986). Material facts are those that might affect the outcome of the case. 
Anderson, 477 U.S. at 248, 106 S.Ct. 2505. A dispute as to a material fact is “genuine” if there is 
sufficient evidence for a reasonable jury to return a verdict for the nonmoving party. Id.

*3 Where the moving party will have the burden of proof at trial, it must affirmatively demonstrate 
that no reasonable trier of fact could find other than for the moving party. Soremekun v. Thrifty 
Payless, Inc., 509 F.3d 978, 984 (9th Cir.2007). On an issue where the nonmoving party will bear the 
burden of proof at trial, the moving party may carry its initial burden of production by submitting 
admissible “evidence negating an essential element of the nonmoving party's case,” or by showing, 
“after suitable discovery,” that the “nonmoving party does not have enough evidence of an essential 
element of its claim or defense to carry its ultimate burden of persuasion at trial.” Nissan Fire & Marine 
Ins. Co., Ltd. v. Fritz Cos., Inc., 210 F.3d 1099, 1105–06 (9th Cir.2000); see also Celotex, 477 U.S. at 
324–25, 106 S.Ct. 2548 (moving party can prevail merely by pointing out to the district court that 

Page 4 of 112014 WL 369384

5/14/2014http://web2.westlaw.com/result/documenttext.aspx?rs=WLW14.04&scxt=WL&rlti=1&rp=...



there is an absence of evidence to support the nonmoving party's case). 

When the moving party has carried its burden, the nonmoving party must respond with specific 
facts, supported by admissible evidence, showing a genuine issue for trial. Fed.R.Civ.P. 56(c), (e). But 
allegedly disputed facts must be material—the existence of only “some alleged factual dispute between 
the parties will not defeat an otherwise properly supported motion for summary judgment.” Anderson,
477 U.S. at 247–48, 106 S.Ct. 2505.

II. Telephone Consumer Protection Act (“TCPA”)

[1]  The TCPA was enacted to “protect the privacy interests of residential telephone subscribers 
by placing restrictions on unsolicited, automated telephone calls to the home and to facilitate interstate 
commerce by restricting certain uses of facsimile machines and automatic dialers.” Satterfield v. Simon 
& Schuster, Inc., 569 F.3d 946, 954 (9th Cir.2009) (quoting S.Rep. No. 102–178, at 1, 1991 
U.S.C.C.A.N. 1968 (1991)). In particular, the TCPA makes it illegal: 

(A) to make any call ( other than a call made for emergency purposes or made with the prior 
express consent of the called party) using any automatic telephone dialing system or an 
artificial or prerecorded voice— 

... 

(iii) to any telephone number assigned to a paging service, cellular telephone service, specialized 
mobile radio service, or other radio common carrier service, or any service for which the called party 
is charged for the call[.] 

47 U.S.C. § 227(b)(1)(A)(iii) (emphases added). Congress authorized a private right of action to 
enforce the Act. See 47 U.S.C. § 227(b)(3). Additionally, Congress directed the Federal 
Communications Commission (“FCC”) to “prescribe regulations to implement the requirements of” the 
TCPA. See 47 U.S.C. § 227(b)(2).

A. Single Confirmatory Text Message
The parties dispute whether Yahoo!'s notification sent to Plaintiff was consented to and constitutes a 

single, confirmatory text message not intended to be covered by the TCPA. Federal courts have 
consistently concluded that “when a customer provides a company his or her phone number in 
connection with a transaction, he or she consents to receiving calls about that transaction.” Emanuel v. 
Los Angeles Lakers, Inc., CV 12–9936–GW SHX, 2013 WL 1719035 (C.D.Cal. Apr. 18, 2013) (citing 
Saunders v. NCO Fin. Sys., 910 F.Supp.2d 464, 467–68 (E.D.N.Y.2012) (compiling cases including 
Meyer v. Portfolio Recovery Assocs., LLC, 707 F.3d 1036, 1043 (9th Cir.2012)). These decisions follow 
the FCC's common sense approach of interpreting the TCPA to exempt consensual text messages. In re 
Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, 7 FCC Rcd. 
8752, 8769 ¶ 31 (1992) ( “[P]ersons who knowingly release their phone number have in effect given 
their invitation or permission to be called at the number which they have given, absent instructions to 
the contrary.”). 

*4 Yahoo! relies on the recent decision Ibey v. Taco Bell Corp., 2012 WL 2401972 (S.D.Cal. June 
18, 2012), in support of their argument. (MSJ at 6.) In opposition, Plaintiff argues Ibey is inapplicable 
and the notification message at issue was unsolicited by Plaintiff. (Dkt. No. 17, “Opp.” at 5–13.) The 
Court finds Ibey and other similar district court cases finding prior express consent FN2 are 
distinguishable. In Ibey, the allegedly unsolicited text message was sent in response to a voluntary 
text message sent from plaintiff to cease communications. 2012 WL 2401972 at *3. The plaintiff had 
initially agreed to receive text messages from the defendant, but then changed his mind. Id. He then 
sent the text message “STOP” to the defendant. Id. In response, defendant sent plaintiff a 
confirmation text message that plaintiff had opted out of receiving text message notifications. Id.
Based off this single text message, plaintiff filed a lawsuit alleging a violation of the TCPA. Id. In 
granting defendant's motion to dismiss, the court reasoned that “[d]efendant's sending a single, 
confirmatory text message in response to an opt-out request from Plaintiff, who voluntarily provided 
his phone number by sending the initial text message, does not appear to demonstrate an invasion of 
privacy contemplated by Congress in enacting the TCPA.” Id.
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[2]  Unlike the plaintiff in Ibey, Plaintiff Sherman did not send a voluntary message to Yahoo! 
prior to receipt of the unsolicited text message. Plaintiff did not provide Yahoo! prior express consent 
or take any action which would have justified a response or confirmation by Yahoo! Based on these 
facts, the Court concludes Plaintiff did not offer his prior express consent to Yahoo! to be contacted 
within the meaning of § 227(b)(1).

In addition, the Court observes Plaintiff has not offered any facts regarding whether he released his 
phone number to the unidentified third party (described by Defendant as the “Yahoo! user”). This gap 
in the record does not alter the Court's conclusion and a previous Ninth Circuit decision confirms this 
Court's rationale. In Satterfield v. Simon & Schuster, Inc., 569 F.3d at 946, the plaintiff had provided 
her cell phone number to a company called Nextones (also not a named defendant in that case) to sign 
up for a free ringtone. Id. The plaintiff later received an advertising text message from defendant 
Simon & Schuster, which had obtained plaintiff's number from a list of Nextones subscribers. Id. The 
Ninth Circuit held that “Satterfield had solely consented to receiving promotional material from 
Nextones or their affiliates and brands,” and that her consent “cannot be read as consenting to the 
receipt of Simon & Schuster's promotional material.” Id. Here, even assuming, arguendo, Plaintiff had 
provided the unidentified Yahoo! user his mobile phone number, it cannot be interpreted as consent to 
receive Yahoo!'s Messenger Service messages. 

*5 The question then becomes whether Yahoo!'s sending a single notification text message without 
Plaintiff's prior consent is actionable under the TCPA. Defendant argues that Yahoo!'s notification 
message is not the type of invasion of privacy Congress intended to prevent in passing the TCPA. (MSJ 
at 7–8.) Plaintiff responds that the text of the TCPA is unambiguous and content-neutral, and that a 
single call may be actionable under the TCPA. (Opp. at 10–12.) 

The Court declines to rely on Congressional intent when the language of the TCPA is clear and 
unambiguous. Satterfield, 569 F.3d at 951 (concluding the statutory text of the TCPA is clear and 
unambiguous). The plain language of the TCPA exempts certain calls in certain contexts. See 47 U.S.C. 
§ 227(b)(1)(A)(iii) (exempting calls sent during an emergency or with prior express consent). In 
issuing the TCPA implementing guidelines, the FCC has determined certain categories of calls are 
considered exempt under the ‘prior express consent’ provision. See, e.g., In the Matter of Rules & 
Regulations Implementing the Tel. Consumer Prot. Act of 1991, 23 F.C.C. Rcd. 559, 564 (2008)
(determining that autodialed and prerecorded “calls to wireless numbers provided by the called party 
in connection with an existing debt are made with the ‘prior express consent’ of the called party”). 
Additionally, the FCC has noted that the TCPA prohibition applies “regardless of the content of the 
call.” Id. at 564, ¶ 11. Relying on the statutory text and the FCC implementing guidelines, the Ninth 
Circuit has approached application of the TCPA with a “measure of common sense.” Chesbro v. Best 
Buy Stores, L.P., 705 F.3d 913, 918 (9th Cir.2012). Indeed, courts in this district have found that “[c]
ontext is indisputably relevant to determining whether a particular call is actionable.” Ryabyshchuck v. 
Citibank (S.Dakota) N.A., 2012 WL 5379143 (S.D.Cal. Oct. 30, 2012).

[3]  Using these principles, the Court concludes that, absent prior express consent, a single call 
or text with the use of an ATDS may be actionable under the TCPA. See Satterfield, 569 F.3d at 946
(remanding case to district court where the alleged violation consisted of one advertising text 
message). This conclusion is in alignment with the FCC's reiteration of the plain language of section 
227(b)(1)(iii) as prohibiting the use of autodialers to make “any call” to a wireless number absent an 
exemption. In the Matter of Rules & Regulations Implementing the Tel. Consumer Prot. Act of 1991, 23 
F.C.C. Rcd. 559, 564 (2008). The Court concludes that the prohibition of § 227(b)(1)(iii) applies even 
if Yahoo! sent only one notification message to Plaintiff without his prior consent. 

B. Automatic Telephone Dialer System

[4]  The TCPA only prohibits calls made with an “automatic telephone dialing system” (“ATDS”). 
The Ninth Circuit has upheld the FCC's interpretation that a text message is considered a “call” within 
the meaning of the TCPA. Satterfield, 569 F.3d at 954. The TCPA defines an “automatic telephone 
dialing system” as “equipment which has the capacity (A) to store or produce telephone numbers to be 
called, using a random or sequential number generator; and (B) to dial such numbers.” 47 U.S.C. § 
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227(a)(1). The FCC has interpreted an ATDS as “cover[ing] any equipment that has the specified 
capacity to generate numbers and dial them without human intervention, regardless of whether the 
numbers called are randomly or sequentially generated or come from calling lists.” See Rules and 
Regulations Implementing the Telephone Consumer Protection Act of 1991, CG Docket No. 02–278, 
Report and Order, 18 FCC Rcd. 14014, 14092 (2003) (“2003 TCPA Order”) (emphasis added). A 
predictive dialer is considered an ATDS under the TCPA. Id. at 14093.

*6 [5]  “A predictive dialer is ... hardware, when paired with certain software, [which] has the 
capacity to store or produce numbers and dial those numbers at random, in sequential order, or from a 
database of numbers ... from a database of numbers.” Id. at 14091. The FCC states that “the basic 
function of such equipment ... [is] the capacity to dial numbers without human intervention.” In the 
Matter of Rules & Regulations Implementing the Te. Consumer Prot. Act of 1991, 23 F.C.C.R. 559, 566 
(2008). The Ninth Circuit, upon evaluating ATDS technology under the TCPA, stated “the statute's clear 
language mandates that the focus must be on whether the equipment has the capacity ‘to store or 
produce telephone numbers to be called, using a random or sequential number generator.’ ” 
Satterfield, 569 F.3d at 951. The Court thus concluded, “a system need not actually store, produce, or 
call randomly or sequentially generated telephone numbers, it need only have the capacity to do so.” 
Id.

[6]  Defendant argues the Yahoo! server and system is not an ATDS because it does not have the 
capacity to store or produce telephone numbers to be called, using a random or sequential number, 
nor can it dial such numbers. (MSJ at 9–10; Choudhary Decl. ¶ 11.) Plaintiff responds that Defendant's 
own admissions show Yahoo!'s equipment is an ATDS because the Yahoo! server has the capacity to 
store numbers. (Opp. at 15–16.) 

The deposition of Yahoo!'s engineer, Nita Choudhary, indicates that Yahoo!'s equipment may have 
the capacity to store telephone numbers. (Choudhary Depo. at 44:9–46:6; Snyder Decl. ¶¶ 35–36). As 
previously discussed, Yahoo!'s notification message is automatically generated after the mobile phone 
number is verified in a database to determine whether the number has previously been sent a 
message. (Choudhary Depo. at 64:14–21; Snyder Decl. ¶¶ 37, 39.) In short, Yahoo!'s notification 
process entails three steps: (1) a Yahoo! user initiates an instant message to a mobile phone number; 
(2) the “PC to SMS Service” server checks the Yahoo! server's database for the mobile phone number; 
and (3) if the mobile phone number is not in the database (i.e., has not received a message before), 
then Yahoo! sends a notification message to the mobile phone user. ( Id.) If the mobile phone number 
was not previously in the server database, Yahoo!'s equipment stores the mobile phone number. (Opp. 
at 2; Choudhary Depo. at 41:3–42:14.) 

Plaintiff offers the expert report of Mr. Randall Snyder to support the contention that Yahoo!'s 
equipment is an ATDS. Mr. Snyder concludes Yahoo!'s “PC to SMS Service” is a “value-added text 
messaging service,” which “provide [s] a variety of text messaging services that are not strictly peer-
to-peer ... rather, they ... use automated computer equipment to send and receive text 
messages.” (Snyder Decl. ¶¶ 10–12.) Based upon a review of background information and Yahoo!'s 
technology, Mr. Snyder concludes that the “equipment used by the Defendants has the capacity to 
store or produce cellular telephone numbers to be called, using a random or sequential number 
generator, or from a list of telephone numbers,” and that the equipment “has the capacity to dial 
cellular telephone numbers without human intervention.” (Snyder Decl. ¶¶ 74, 76.) Specifically, Mr. 
Snyder reasoned “[i]n order for the ‘PC to SMS Service’ system to determine whether an IM had ever 
been previously sent to a particular intended message recipient, identified only by a cellular telephone 
number, and whether to send that recipient an initial notification message, the system must store
cellular telephone numbers to be called.” (Snyder Decl. ¶ 39) (emphasis in original). 

*7 Yahoo! contends that it is impossible for their equipment to send messages to random or 
sequential numbers. (Choudhary Decl. ¶ 11.) Specifically, Yahoo!'s engineer states that “[t]he servers 
and systems affiliated with the PC to SMS Service do not have the capacity to store or produce 
telephone numbers to be called, using a random or sequential number generator, and to call those 
numbers. It is simply not possible.” ( Id.) In response, Plaintiff points to the testimony of Yahoo's 
representative who testified that it could, if it wanted to, dial all of the telephone numbers in its 
database with a notification text message by writing new software code instructing the system to do 
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so, thereby demonstrating the capacity to dial telephone numbers sequentially from a list of 
telephone numbers. (Choudhary Depo. at 61:9–62:17; 63:6–22.14.) As stated by the Ninth Circuit, 
the focus of the inquiry in evaluating whether a technology is considered an ATDS is whether the 
equipment has the capacity to store and dial phone numbers. See Satterfield, 569 F.3d at 951. The 
parties dispute whether Yahoo!'s “PC to SMS Service” technology explained above has the requisite 
capacity to both store numbers and dial random or sequential numbers. The Court concludes there is 
a genuine issue of material fact as to whether the equipment Yahoo! utilizes for the PC to SMS Service 
constitutes an ATDS within the meaning of the statute. As such, the Court DENIES Defendant's motion 
for summary judgment. 

C. Good Samaritan Immunity

[7]  The Court next addresses Yahoo!'s argument that Section 230(c) (2)(B) of the 
Communication Decency Act (“CDA”), 47 U.S.C. § 230, renders it immune from liability in this case. 
The CDA was enacted “to control the exposure of minors to indecent material” on the Internet. Zango,
Inc. v. Kaspersky Lab, Inc., 568 F.3d 1169, 1173 (9th Cir.2009) (citing Batzel v. Smith, 333 F.3d 
1018, 1026 (9th Cir.2003)). The operative section is 230(c), which states: 

(c) Protection for “good samaritan” blocking and screening of offensive material 

... 

(2) Civil Liability. No provider or user of an interactive computer service shall be held liable on 
account of— 

(A) any action voluntarily taken in good faith to restrict access to or availability of material that the 
provider or user considers to be obscene, lewd, lascivious, filthy, excessively violent, harassing, or 
otherwise objectionable, whether or not such material is constitutionally protected; or 

(B) any action taken to enable or make available to information content providersFN3 or others the 
technical means to restrict access to material described in paragraph (A). 

47 U.S.C. § 230 (emphasis added). 

A plain reading of the statute indicates protection is intended only for the “blocking and screening of 
offensive material.” § 230(c). Protection from civil liability under 230(c)(2)(B) will be afforded so long 
as (1) Yahoo! is a “provider” or a “user” of an “interactive computer service;” and (2) Yahoo! “enable
[s]” or “makes available” for its users the “technical means to restrict access,” to objectionable 
material under § 230(c)(2)(A). See Zango, Inc. v. Kaspersky Lab, Inc., 568 F.3d 1169, 1175–77 (9th 
Cir.2009).

*8 The parties do not dispute that Yahoo! is a provider of an interactive computer service. An 
“interactive computer service” is defined as “any information service, system, or access software 
provider that provides or enables computer access by multiple users to a computer server.” 47 U.S.C. 
§ 230(f)(2). Other courts have found internet service providers such as Yahoo! to meet this definition. 
See Holomaxx Technologies v. Microsoft Corp., 783 F.Supp.2d 1097, 1104 (N.D.Cal.2011) (citing 
district court cases which have concluded that ISP's that provide email services are properly 
characterized as “interactive computer service” providers). Thus, the Court concludes this element is 
satisfied. 

Yahoo! further argues that by including a link to a help page which, among other things, contain 
instructions on how to block further messages, the notification message at issue makes available the 
“technical means to restrict access” to messages which plaintiff might deem “objectionable.” (MSJ at 
11.) The Court disagrees for the following reasons. 

As a preliminary matter, Yahoo! does not block or filter the unidentified third party user's message 
to Plaintiff. Rather, the record shows that the PC to SMS Service “ automatically convert[s] instant 
messages into [text] messages so that they will be received on mobile devices,” and the sole screening 
Yahoo! does is to “ automatically verif[y] whether anyone previously had sent a message to the 
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intended recipient's telephone number.” (Choudhary Decl. ¶¶ 5, 8) (emphasis added). 

Yahoo! relies on Holomaxx Technologies v. Microsoft Corp., 783 F.Supp.2d at 1097, to support its 
argument. In that case, Microsoft employed various filtering technologies to “identify and reject 
potentially harmful communications,” to its email service subscribers. Holomaxx, 783 F.Supp.2d at 
1101. Holomaxx, an ecommerce business development company, sued for Microsoft's alleged 
“blocking, rerouting and ‘throttling’ emails sent by Holomaxx.” Id. In assessing the availability of “good 
samaritan” immunity under the CDA, the court concluded that Microsoft “reasonably could conclude 
that Holomaxx's emails were ‘harassing’ and thus ‘otherwise objectionable.’ ” Id. at 1104.

[8]  Here, neither Yahoo! nor the mobile phone user have the opportunity to determine whether 
the third party message is “obscene, lewd, lascivious, filthy, excessively violent, harassing, or 
otherwise objectionable,” as required by § 230(c)(2)(A). The Court declines to broadly interpret 
“otherwise objectionable” material to include any or all information or content. The Ninth Circuit has 
expressed caution at adopting an expansive interpretation of this provision where providers of blocking 
software “might abuse th[e CDA] immunity to block content for anticompetitive purposes or merely at 
its malicious whim, under the cover of considering such material ‘otherwise objectionable,’ ” under §
230(c)(2). Zango, 568 F.3d at 1178 (Fisher, J.).FN4 Accordingly, the Court concludes that the “good 
samaritan” immunity is inapplicable where Yahoo! did not engage in any form of content analysis of 
the subject text to identify material that was offensive or harmful prior to the automatic sending of a 
notification message. See § 230(c).

CONCLUSION
*9 For the foregoing reasons, the Court hereby DENIES Defendant Yahoo!'s motion for summary 

judgment. 

IT IS SO ORDERED.

FN1. A mobile phone user may opt-out of receiving Yahoo! Messenger service text 
messages in three ways. First, the mobile phone user may reply “INFO” to the notification 
message, upon which a subsequent text message offers the user “commands” about 
Yahoo! Messenger Service including a “command” to opt-out. (Opp. Ex. 3, “Choudhary 
Deposition,” at 85:19–25.) Second, the mobile phone user may chick on the Yahoo! 
webpage which includes a “help” link with instructions to opt-out. (Choudhary Deposition 
at 91:15–24.) Third, if a Yahoo! user sends four instant messages to the mobile phone 
user and the mobile phone user does not respond to any of the messages, Yahoo!'s “PC to 
SMS Service” server will automatically opt-out the mobile phone user. (Choudhary 
Deposition at 87:15–23; 88:21–24.) 

FN2. See also Pinkard v. Wal–Mart Stores, Inc., 2012 WL 5511039 (N.D.Ala. Nov. 9, 2012)
(distinguishing Ninth Circuit decision Satterfield, 569 F.3d at 955, and finding plaintiff's 
provision of her telephone number to defendant constituted “prior express consent” under 
the TCPA); Roberts v. PayPal, Inc., 2013 WL 2384242 (N.D.Cal. May 30, 2013) (finding 
“prior express consent” where plaintiff provided his cell hone number to defendant); 
Emanuel v. Los Angeles Lakers, Inc., 2013 WL 1719035 (C.D.Cal. Apr. 18, 2013)
(concluding plaintiff's voluntary provision of his cell phone number to defendants for a 
specific request that his personal message appear on the Staples Center jumbotron 
constituted “prior express consent” to receiving a confirmatory text message and thus was 
not actionable under the TCPA). 

FN3. The CDA defines an “information content provider” as any “person or entity 
responsible, in whole or in part, for the creation or development of information provided 
through” the interactive computer service. 47 U.S.C. § 230(f)(3).
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FN4. The Court observes the present case is distinguishable from the sole Ninth Circuit 
opinion to apply this provision of the CDA. See Zango, Inc. v. Kaspersky Lab, Inc., 568 
F.3d 1169, 1175 (9th Cir.2009). In that case, plaintiff Zango, an online media company, 
sued defendant Kaspersky for distribution of software that allegedly filtered and blocked 
Zango customers' use of Zango's downloadable programs. The Ninth Circuit afforded 
Kaspersky immunity under the “good samaritan” provision because “the statute plainly 
immunizes from suit a provider of interactive computer services that makes available 
software that filters or screens material that the user or the provider deems 
objectionable.” Id. at 1174. Unlike Kaspersky, Yahoo! is an internet service provider that 
sends notification messages to inform recipients of the Yahoo! Messenger service; this is 
quite distinct from an access software provider that allows users to block or filter 
messages.

S.D.Cal.,2014. 
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Background: Borrowers brought action against lender, alleging its collection activities violated 
Telephone Consumer Protection Act (TCPA). Lender moved for summary judgment. 

Holding: The District Court, John F. Grady, J., held that lender employed “automatic telephone 
dialing system” subject to TCPA's restrictions on use of autodialers. 

Motion denied. 

West Headnotes 

[1]  KeyCite Citing References for this Headnote

170A Federal Civil Procedure 
  170AXVII Judgment 
    170AXVII(C) Summary Judgment 
      170AXVII(C)3 Proceedings 
        170Ak2542 Evidence 
          170Ak2546 k. Weight and sufficiency. Most Cited Cases

A court is to enter summary judgment against a party who does not come forward with evidence 
that would reasonably permit the finder of fact to find in its favor on a material question. 

[2]  KeyCite Citing References for this Headnote

372 Telecommunications 
  372IV Wireless and Mobile Communications 
    372k1053 k. Illegal or improper purposes. Most Cited Cases

Lender, through its use of predictive dialer for making debt collection telephone calls to borrowers 
on their cellular phones, employed an “automatic telephone dialing system” subject to the Telephone 
Consumer Protection Act's restrictions on the use of autodialers; dialer automatically dialed numbers 
stored in lender's file, and routed answered calls to available debt collectors. Telephone Consumer 
Protection Act of 1991, § 3(a), 47 U.S.C.A. § 227(a), (b)(1)(A)(iii).
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372 Telecommunications 
  372III Telephones 
    372III(F) Telephone Service 
      372k888 k. Advertising, canvassing and soliciting; telemarketing. Most Cited Cases

Telephone Consumer Protection Act (TCPA) applies to debt collection, as well as telemarketing. 
Telephone Consumer Protection Act of 1991, § 3(a), 47 U.S.C.A. § 227(b)(1)(A)(iii).

*723 Keith James Keogh, Craig M. Shapiro, Timothy J. Sostrin, Keogh Law, Ltd., Chicago, IL, for 
Plaintiffs. 

Benjamin Jared Stone, Molly Siebert Eckman, Cozen O'Connor, Seattle, WA, Gregory D. Hopp, Cozen 
& O'Connor, Chicago, IL, for Defendant. 

MEMORANDUM OPINION

JOHN F. GRADY, District Judge. 
Before the court is defendant Consumer Portfolio Services, Inc.'s (“CPS”) motion for summary 

judgment. For the reasons explained below, we deny CPS's motion. 

BACKGROUND
The named plaintiffs in this case, Roslyn Griffith and Jerret Cain, allege that they received 

unauthorized telephone calls and text messages on their cellular telephones from CPS, a sub-prime 
auto-finance lender.*724 The sole question raised by CPS's motion for summary judgment is whether 
it employs an “automatic telephone dialing system,” as that term is defined by the Telephone 
Consumer Protection Act (“TCPA”), 47 U.S.C. § 227(a). The manner by which CPS places its debt-
collection calls is largely undisputed. CPS stores customer information on its computer network 
chronologically (by loan date) in a file known as the “Customer Information File.” (Def.'s Stmt. of 
Undisputed Material Facts in Support of its Mot. for Summ. J. (hereinafter, Def.'s Stmt.) ¶¶ 5–6.) The 
Customer Information File is located in a portion of CPS's computer network known as the “Collections 
System.” ( Id. at ¶ 6.) In each of its offices CPS maintains a “dialer,” manufactured by Castel, Inc., 
which automatically places calls to CPS customers “so that [CPS] does not have to manually dial 
every customer who falls behind on payments.” ( Id. at ¶ 7.) Each Castel dialer connects to: (1) CPS's 
computer network; and (2) a “private branch exchange,” which connects the dialer to the customers 
it calls. ( Id.) Using this equipment CPS conducts “dialing campaigns,” calling multiple customers at a 
given time. ( Id. at ¶ 8.) 

The night before a dialing campaign begins, a computer program reviews account information for 
every CPS customer listed in the Customer Information File and identifies customers eligible for the 
dialing campaign using criteria selected by CPS. ( Id. at ¶ 9; see also Gallagher Decl. ¶ 8 (stating that 
as a first cut CPS might, for example, use the program to identify all customers who are less than 60 
days in arrears).) This same program then copies the account and telephone numbers of each eligible 
customer into a new temporary computer file called the “Dialer File.” (Def.'s Stmt. ¶ 10.) On the day 
of the campaign, a supervisor in CPS's collections department inputs additional criteria for the dialing 
campaign into CPS's Collections System, “effectively telling the CPS Collection System which numbers 
the dialer should call.” ( Id. at ¶ 11; see also Clewell Decl. ¶ 7 (“The supervisor might decide, for 
example, that Illinois customers who owe $500 or more and are 21 to 30 days behind should be 
called during the campaign.”).) The program then reviews the Dialer File for accounts that satisfy the 
criteria and copies those accounts and associated telephone numbers into a new file called the 
“Logical View File.” (Def.'s Stmt. ¶ 13.) At the same time, the supervisor assigns certain CPS 
employees (“collectors”) to the campaign, who then use the program to “ ‘sign on’ to the campaign so 
that they can ‘answer’ the calls made by the Castel dialer that actually connect to consumers.” ( Id. at 
¶ 14.) Once the dialing campaign begins, the Castel dialer “reads” the telephone numbers at the 
“predictive dialing rate” set by the supervisor. ( Id. at ¶ 15.) (“Predictive dialing” software on the 
Collections System regulates the dialer's call rate to improve efficiency. (Gallagher Decl. ¶ 10; see 
also Def.'s Stmt. ¶ 12.)) The dialer determines whether a call is answered by a customer, and if so, 
routes the call back to CPS's computer system, which forwards the call to an available collector. 
(Def.'s Stmt. ¶ 16.) The customer's account information appears on the collector's computer screen 
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as he or she receives the call. ( Id.) While speaking with the customer, the collector enters data 
into the Customer Information File in the Collections System. ( Id. at ¶ 17.) After the dialing 
campaign is completed, the Collections System prepares reports on the results of the dialing 
campaign. ( Id.)

DISCUSSION
A. Legal Standard

[1]  “The court shall grant summary judgment if the movant shows that there is no genuine 
dispute as to any material fact *725 and the movant is entitled to judgment as a matter of law.” 
Fed.R.Civ.P. 56(a). In considering such a motion, the court construes the evidence and all inferences 
that reasonably can be drawn therefrom in the light most favorable to the nonmoving party. See 
Pitasi v. Gartner Group, Inc., 184 F.3d 709, 714 (7th Cir.1999). “The court need consider only the 
cited materials, but it may consider other materials in the record.” Fed.R.Civ.P. 56(c)(3). “Summary 
judgment should be denied if the dispute is ‘genuine’: ‘if the evidence is such that a reasonable jury 
could return a verdict for the nonmoving party.’ ” Talanda v. KFC Nat'l Mgmt. Co., 140 F.3d 1090, 
1095 (7th Cir.1998) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 91 
L.Ed.2d 202 (1986)). The court will enter summary judgment against a party who does not “come 
forward with evidence that would reasonably permit the finder of fact to find in [its] favor on a 
material question.” McGrath v. Gillis, 44 F.3d 567, 569 (7th Cir.1995).

B. “Automatic Telephone Dialing System”
The TCPA prohibits calls to certain telephone numbers, including cellular telephone numbers, using 

an “automatic telephone dialing system,” except in an emergency or with the recipient's “prior 
express consent.” 47 U.S.C. § 227(b)(1). As defined in the statute, an “automatic telephone dialing 
system” means “equipment that has the capacity—(A) to store or produce telephone numbers to be 
called, using a random or sequential number generator; and (B) to dial such numbers.” 47 U.S.C. § 
227(a)(1). The phrase “random or sequential number generator” is not defined. As we understand 
these terms, “random number generation” means random sequences of 10 digits, and “sequential 
number generation” means (for example) (111) 111–1111, (111) 111–1112, and so on. CPS's expert 
states that early dialers operated in this fashion, calling every conceivable telephone number. (Cutler 
Decl. ¶ 15.) More recently, companies like Castel have developed dialers that call lists of known 
telephone numbers—in this case, the telephone numbers of CPS's customers. ( Id. at ¶ 16.) 

In 2002, the FCC solicited comments concerning the TCPA's definition of an “automatic telephone 
dialing system.” See In the Matter of Rules and Regulations Implementing the Telephone Consumer 
Protection Act of 1991, 17 FCC Rcd 17459, 17473–476 (September 18, 2002). The FCC acknowledged 
that autodialing technology had advanced. See id. at 17474 (“More sophisticated dialing systems, 
such as predictive dialers and other electronic hardware and software containing databases of 
telephone numbers, are now widely used by telemarketers to increase productivity and lower costs.”). 
In light of that fact, it sought comments concerning “whether Congress intended the definition of 
‘automatic telephone dialing system’ to be broad enough to include any equipment that dials numbers 
automatically, either by producing 10–digit telephone numbers arbitrarily or generating them from a 
database of existing telephone numbers.” Id. “Specifically, we ask whether a predictive dialer that 
dials telephone numbers using a computer database of numbers falls under the TCPA's restrictions on 
the use of autodialers.” Id. at 17475. As CPS points out, several companies argued that predictive 
dialers fell outside the TCPA's scope because a list or database of actual customer telephone numbers 
is, by definition, not randomly or sequentially generated. See, e.g., Comments of the American 
Teleservices Ass'n, attached as Ex. C to Stone Decl., at 113 (“Predictive dialers do not generate 
‘random’ or ‘sequential’ telephone numbers. Instead, they rely on telephone numbers from lists 
provided by the equipment operator. These lists are *726 anything but ‘random’ or ‘sequential.’ ”). 
The thrust of these comments was that Congress, in enacting the TCPA, intended to regulate an 
especially vexatious type of autodialing, not autodialing generally. ( See, e.g., Comments of 
Mastercard Int'l Inc., attached as Ex. B to Stone Decl., at 6 (“[P]redictive dialers are generally used to 
dial numbers the telemarketer intends to call, not those randomly generated which may include 
hospital rooms, etc.”) (emphasis in original).) 

The FCC effectively rejected these comments, concluding that “a predictive dialer falls within the 
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meaning and statutory definition of ‘automatic telephone dialing equipment’ and the intent of 
Congress.” In the Matter of Rules and Regulations Implementing the Telephone Consumer Protection 
Act of 1991, 18 FCC Rcd 14014, 14093 (July 3, 2003). The technology had changed, but the basic 
function of such equipment—“the capacity to dial numbers without human intervention”—had not. Id.
at 14092 (emphasis in original). The FCC went on to conclude that, 

[T]o exclude from [the restrictions on automated and prerecorded calls] equipment that use [sic] 
predictive dialing software from the definition of “automated telephone dialing equipment” simply 
because it relies on a given set of numbers would lead to an unintended result. Calls to emergency 
numbers, health care facilities, and wireless numbers would be permissible when the dialing 
equipment is paired with predictive dialing software and a database of numbers, but prohibited 
when the equipment operates independently of such lists and software packages. We believe the 
purpose of the requirement that equipment have the ‘capacity to store or produce telephone 
numbers to be called’ is to ensure that the prohibition on autodialed calls not be circumvented. 

Id. at 14092–93. In 2008, in response to a request for clarification, the FCC “affirm[ed] that a 
predictive dialer constitutes an automatic telephone dialing system and is subject to the TCPA's 
restrictions on the use of autodialers.” In the Matter of Rules and Regulations Implementing the 
Telephone Consumer Protection Act of 1991, 23 FCC Rcd 559, 566 (Jan. 4, 2008). The petitioner 
requesting clarification argued that “a predictive dialer meets the definition of autodialer only when it 
randomly or sequentially generates telephone numbers, not when it dials numbers from customer 
telephone lists.” Id. The FCC rejected this interpretation, citing the policy considerations that guided 
its 2003 ruling. Id. at 566–67. 

[2]  CPS acknowledges that the FCC's final orders are binding on this court under the Hobbs Act. 
See 28 U.S.C. § 2342(1); 47 U.S.C. § 402(a); CE Design Ltd. v. Prism Bus. Media, Inc., 606 F.3d 
443, 446–50 (7th Cir.2010); (Def.'s Mem. at 10 n. 4). But it argues that the FCC's 2003 and 2008 
orders are really quite narrow. According to CPS, to fall within the FCC's interpretation of an 
“automatic telephone dialing system” the equipment in question must have the technical ability to 
perform the now obsolete functions performed by dialers when Congress originally passed the TCPA. 
That is, it must be able to “store or produce numbers using a random or sequential number 
generator” and “dial numbers randomly or sequentially.” (Def.'s Mem. at 10.) According to CPS's 
witnesses, the Castel dialer cannot perform these functions. (Cutler Decl. ¶¶ 19–20; Gallagher Decl. ¶ 
16.) CPS's interpretation of the FCC's orders, which it supports by quoting portions of those orders 
out of context, is a transparent attempt to win through litigation a battle that other companies lost 
before the FCC.FN1 *727 After straining to avoid the clear implications of the FCC's orders, CPS finally 
resorts to the argument that the FCC cannot have meant what it said because it is inconsistent with 
the TCPA. (Def.'s Reply at 4.) This is not the appropriate forum to challenge the validity of the FCC's 
orders. See CE Design Ltd., 606 F.3d at 450. Our role is to apply the FCC's orders to the facts. Id. at 
446 n. 3. The FCC concluded that predictive dialers are governed by the TCPA because, like earlier 
autodialers, they have the capacity to dial numbers “without human intervention.” FN2 In doing so, it 
interpreted “automatic telephone dialing system” to include equipment that utilizes lists or databases 
of known, nonrandom telephone numbers. That is precisely how CPS's equipment operates: the dialer 
automatically dials numbers stored in the Logical View File and routes answered calls to available 
collectors. Even assuming that CPS's equipment can only function in this way, and cannot generate 
and dial random or sequential numbers ( cf. supra n. 1), it is still an “automatic telephone dialing 
system.” FN3 Likewise, we find no support in the statute or the FCC's rulings for CPS's argument that 
the dialer itself must “store” telephone numbers and/or predictive dialing software. (Def.'s Mem. at 
11.) The statute regulates “equipment,” not “dialers,” so it is irrelevant for our purposes that the 
Castel dialer works in tandem with CPS's Collections System. ( Cf. id.) Indeed, the FCC plainly 
intended to prevent companies from circumventing the statute in this fashion. In the Matter of Rules 
and Regulations Implementing the Telephone Consumer Protection Act of 1991, 18 FCC Rcd at 
14092–93. Plaintiffs ask us both to deny CPS's motion and to hold for plaintiffs as a matter of law on 
the same issue. (Pls.' Mem. at 2.) We will grant the request. For the reasons we have just explained, 
we conclude as a matter of law that CPS employs an “automatic telephone dialing system” to call its 
customers. 
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FN1. Even if we accepted CPS's interpretation, we would not award it summary judgment 
based upon the conclusory testimony of its witnesses. See, e.g., Bourne v. Marty Gilman, 
Inc., 452 F.3d 632, 638 (7th Cir.2006) (“[A]n expert's conclusory assertions are of no 
evidentiary value.”). The dialer dials the numbers it is “told” to dial. (Pl.'s Stmt. ¶ 11.) 
Gallagher and Cutler do not explain why they believe that the Castel dialer cannot be 
“told”—i.e., programed—to dial numbers randomly or sequentially. They simply conclude 
without any explanation or analysis that it cannot perform these functions. 

FN2. Gallagher's insistence that the Castel dialer “cannot dial numbers automatically” is 
disingenuous. (Gallagher Decl. ¶ 16.) CPS's collectors do not dial the numbers, the dialer 
does. (Def.'s Stmt. ¶ 7 (“CPS maintains a Castel Dialer in each of its offices so that it 
does not have to manually dial every customer who falls behind on payments.”).) This is 
“automated dialing” under any reasonable interpretation of that phrase. The fact that it is 
more efficient than manual dialing is one of the reasons that it is regulated. See In the 
Matter of Rules and Regulations Implementing the Telephone Consumer Protection Act of 
1991, 18 FCC Rcd at 14092 (calls from autodialers to restricted categories of telephone 
numbers are “particularly troublesome” because “autodialers can dial thousands of 
numbers in a short period of time.”). 

FN3. Insofar as Satterfield v. Simon & Schuster, Inc., 569 F.3d 946, 950–51 (9th 
Cir.2009) can be read to support a different result, we reject it. The Satterfield court did 
not analyze or even cite the relevant provisions of the FCC's 2003 and 2008 orders. 

[3]  Finally, we reject CPS's argument that the TCPA only applies to telemarketing, not debt 
collection. (Def.'s Mem. at 12; Def.'s Reply at 8–10.) Certain TCPA provisions apply only to “telephone 
solicitations,” and consequently those provisions do not apply to debt-collection calls. In the Matter of 
Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, 23 FCC Rcd at 
565. But § 227(b)(1)(A)(iii)—the provision that *728 plaintiffs allege CPS violated—“prohibits the use 
of autodialers to make any call to a wireless number in the absence of an emergency or the prior 
express consent of the called party.... [T]his prohibition applies regardless of the content of the call, 
and is not limited only to calls that constitute ‘telephone solicitations.’ ” Id.

CONCLUSION
CPS's motion for summary judgment (24) is denied. CPS's motion to strike the declaration of 

Randall Snyder (61) is denied as moot. We hold, as a matter of law, that CPS employs an “automatic 
telephone dialing system” to call its customers. 

N.D.Ill.,2011. 
Griffith v. Consumer Portfolio Serv., Inc. 
838 F.Supp.2d 723 
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Opinion

ORDER

JAMES P. O'HARA, United States Magistrate Judge.

*1  Plaintiff Tamara L. Higgenbotham alleges that defendant Diversified Consultants, Inc., violated the Telephone Consumer
Protection Act (TCPA), 47 U.S.C. § 227, et seq., when it attempted to collect a debt by (1) using an automatic telephone dialing
system to place non-emergency calls to her cellular telephone without her prior express consent and (2) using an artificial or
prerecorded voice during the calls. Defendant has filed a motion to stay this case pending resolution of issues before the Federal
Communications Commission (FCC) (ECF doc. 15). Because resolution of issues by the FCC could clarify matters in this case,
the primary jurisdiction doctrine applies and the motion to stay is granted.

The TCPA prohibits calls to certain telephone numbers, including numbers assigned to cellular telephones, using an “automatic
telephone dialing system” (ATDS) or “an artificial or prerecorded voice,” except in an emergency or with the recipient's prior

express consent. 1  It defines an ATDS as “equipment that has the capacity (A) to store or produce telephone numbers to be

called, using a random or sequential number generator; and (B) to dial such numbers.” 2  The FCC, which Congress vested with

authority to prescribe regulations implementing the TCPA's requirements, 3  ruled in 2003 that so-called “predictive dialers” 4

fall “within the meaning and statutory definition of ‘automatic telephone dialing equipment’ and the intent of congress.” 5  The
FCC stated that predictive dialers have hardware that, “when paired with certain software, has the capacity to store or produce

numbers and dial those numbers at random, in sequential order, from a database of numbers.” 6  In 2008, the FCC issued an

order affirming its ruling that predictive dialers are ATDSs subject to the TCPA's restrictions on the use of auto-dialers. 7  The

2008 order further made clear that the TCPA applies to calls made for the purpose of collecting a debt. 8

According to defendant, however, the FCC's 2003 and 2008 orders have created uncertainty as to whether all predictive dialers
meet the definition of an ATDS, or whether predictive dialers that lack “the current capacity for random or sequential number

generation” do not meet the definition of an ATDS. 9  Stated another way, the question is “whether the dialing equipment's
present capacity is the determinative factor in classifying it as an ATDS, or whether the equipment's potential capacity with
hardware and/or software alterations should be considered, regardless of whether the potential capacity is utilized at the time

the calls are made.” 10  Defendant acknowledges that the dialing system it used to call plaintiff qualifies as a predictive dialer,
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but asserts that the dialing system does not meet the statutory definition of an ATDS because it was not used for telemarketing,
does not have the present capacity to store or produce telephone numbers to be called using a random or sequential number

generator, and does not use artificial or prerecorded voices. 11

*2  There are at least two petitions for declaratory ruling pending before the FCC that ask the FCC to decide whether equipment
lacking the present capacity for random or sequential number generation, such as the dialing system used by defendant,
constitutes an ATDS. First, Communication Innovators filed a petition on June 7, 2012, seeking a declaration “that predictive
dialers that (1) are not used for telemarketing purposes and (2) do not have the current ability to generate and dial random or

sequential numbers, are not ‘automatic telephone dialing systems' (‘autodialers') under the TCPA .” 12  On October 16, 2012,
the FCC's Consumer and Governmental Affairs Bureau (CGB) issued a public notice requesting comment on Communication

Innovators's petition. 13  The comment period ended on November 30, 2012. 14  A draft order on Communication Innovators's

petition was circulated to the full Commission on May 13, 2013. 15  On September 10, 2013, the then-acting chief of the CGB
sent letters to certain members of Congress stating that a draft order to resolve the petition was “under consideration by the
Commission,” that “Communication Innovators ... met with the staff recently to discuss the matter,” and that she “expect[ed]

the Commission to resolve it soon.” 16

Similarly, YouMail, Inc. filed a petition on April 19, 2013, asking the FCC to clarify, among other things, that the ATDS
definition includes only equipment with a current capacity to store and produce telephone numbers to be called using a random
or sequential number generator. On June 25, 2013, the CGB issued a public notice requesting comments on the issues raised

in YouMail's petition. 17  The comment period ended on August 9, 2013. 18  Presumably, a draft order resolving the petition
will be circulated to the Commission soon.

Defendant asserts that the FCC's decisions on these petitions will clarify issues in this case. Defendant asks the court, therefore,
to stay this action under the primary jurisdiction doctrine, or under the court's inherent authority, until the FCC makes its

determinations. The court finds that the primary jurisdiction doctrine counsels in favor of a stay. 19

Under the primary jurisdiction doctrine, courts may stay proceedings pending resolution of material issues that fall within the

special competence of an administrative agency. 20  “The purpose of the doctrine is to ‘allow agencies to render opinions on

issues underlying and related to the cause of action.’ “ 21  In deciding whether to invoke the primary jurisdiction doctrine, the
Tenth Circuit has directed district courts to “consider whether the issues of fact in the case: (1) are not within the conventional
experience of judges; (2) require the exercise of administrative discretion; or (3) require uniformity and consistency in the

regulation of the business entrusted to the particular agency.” 22  “Additionally, when the regulatory agency has actions pending

before it which may influence the instant litigation, invocation of the doctrine may be appropriate.” 23  There is “no fixed
formula for applying the doctrine,” however, and courts must “consider case-by-case whether the reasons for the existence of
the doctrine are present and whether the purposes it serves, i.e., uniformity and resort to administrative expertise, will be aided

by its application in the particular litigation.” 24

*3  The court finds that the situation in this case fits the purpose of the doctrine. Here is a recap of what we know: (1) Plaintiff
alleges that one of the two ways defendant violated the TCPA is by using an ATDS to call her cellular telephone. (2) Defendant
disputes that allegation by arguing that the dialing system it used to call plaintiff does not qualify as an ATDS because it does
not have the present capacity to store or produce telephone numbers to be called using a random or sequential number generator.
(3) The TCPA defines an ATDS as “equipment that has the capacity to store or produce telephone numbers to be called, using a

random or sequential number generator.” 25  (4) Neither the TCPA nor previous FCC orders address the meaning of “capacity,”
specifically, whether it should be interpreted broadly to mean potential capacity or narrowly to mean present capacity.
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The court agrees with defendant that the statutory reference to “capacity” is unclear. The seminal question of its reach is a

technical one, which falls in the ambit of the FCC's administrative expertise. 26  How the FCC ultimately defines “capacity”

is a matter of administrative discretion. 27  It is proper for the FCC to make this determination in the first instance, such that
uniformity and consistency in the application of the TCPA can be accomplished. Significantly, this very issue is presently
pending before the FCC in the Communication Innovators and YouMail petitions. “There is therefore a real possibility that
a decision by this court prior to the FCC's response to the ... petition[s] would result in conflicting decisions, either between

our court and the FCC or our court and another circuit if the FCC ruling is appealed.” 28  Because the issue defendant raises
is “presently pending before the FCC ... the FCC must be allowed to resolve the issue initially under the doctrine of primary

jurisdiction.” 29

Plaintiff argues that the FCC has issued several orders and rulings on the general topic of whether predictive dialers meet the
ATDS definition, and all have concluded that they do. But none of these orders has addressed the specific “capacity” question

raised by defendant, as well as by Communication Innovators and YouMail. 30  Thus, the FCC has not decided yet the precise,

narrow question relevant here. 31

Plaintiff also makes the broad-brush argument that it could be prejudiced by a stay because defendant “has 89 lawsuits (including

the instant matter) pending in federal courts.” 32  Plaintiff asserts that if the other cases go forward while this case is stayed,

the “viability of the Defendant” could become a concern. 33 This This argument is not supported by evidence. Plaintiff has
presented nothing from which the court could conclude that defendant's viability is threatened. But in any event, prejudice to
the non-moving party is not a significant factor for the court's consideration under the primary jurisdiction doctrine.

*4  IT IS THEREFORE ORDERED:

1. Defendant's motion to stay is granted. All pretrial proceedings in this case, including discovery and the pretrial conference,
are stayed until a decision is issued by the FCC on the Communication Innovators petition.

2. Within fourteen days of the FCC's order on that petition, defendant shall file a status statement informing the court of the
FCC's order and attaching a copy of the order as an exhibit. If the FCC does not issue an order on the Communication Innovators
petition by October 1, 2014, defendant shall file a status statement by that date advising the court as to the FCC's progress
on resolving the petition.

IT IS SO ORDERED.

Footnotes
1 47 U.S.C. § 227(b)(1).
2 Id. at § 227(a)(1).
3 Id. at § 227(b)(2).
4 “A predictive dialer is an automated dialing system that uses a complex set of algorithms to automatically dial consumers' telephone

numbers in a manner that ‘predicts' the time when a consumer will answer the phone and a telemarketer will be available to take the
call.” In re the Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, 17 FCC Rcd. 17459, 17503
(2002).

5 In re the Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, 18 FCC Rcd. 14014, 14017 (2003).
6 Id.
7 In re the Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, 23 FCC Rcd. 559, 566 (2008).
8 Id. at 564. Three years earlier, the FCC had assumed that the TCPA applied to debt collection calls when it ruled that collection

agencies need not disclose their names where such disclosure was prohibited by the Fair Debt Collection Practices Act. In re the
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Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, 20 FCC Rcd. 3788, 3802–03 (2005). The FCC
also discussed the application of the TCPA to calls made by debt collectors in 2007. In re the Rules and Regulations Implementing
the Telephone Consumer Protection Act of 1991, 23 FCC Rcd. 559 (2007).

9 ECF doc. 16 at 7.
10 Mendoza v. UnitedHealth Grp. Inc., No. 13–1553, 2014 WL 722031, at *2 (N.D.Cal. Jan. 6, 2014).
11 ECF doc. 16 at 4 (citing ECF doc. 16–2, declaration of Mavis Pye in support of motion to stay, at ¶ 4).
12 See ECF doc. 16–1 at 13. Defendant asserts that whether the TCPA applies to nontelemarketing activity (i.e., debt collection activity)

is an open question. The court disagrees, but recognizes that the FCC will have a chance to clarify its position in this regard in
response to the Communication Innovators petition.

13 See id. at 82.
14 Id.
15 FCC Items on Circulation, available at http:// transition.fcc.gov/fcc-bin/circ_items.cgi (last visited May 13, 2014).
16 See ECF doc. 16–1 at 5–10.
17 See id. at 87.
18 Id.
19 Reaching this conclusion, the court need not determine whether a stay also is appropriate under the court's inherent authority.
20 Reiter v. Cooper, 507 U.S. 258, 268 (1993).
21 TON Servs., Inc. v. Qwest Corp., 493 F.3d 1225, 1238 (10th Cir.2007) (quoting Crystal Clear Commc'ns, Inc. v. Sw. Bell Tel. Co.,

415 F.3d 1171, 1179 (10th Cir.2005)).
22 Id. at 1239 (quoting Crystal Clear, 415 F.3d at 1179).
23 Id.
24 Id. (quotations and modifications omitted).
25 Id. at § 227(a)(1) (emphasis added).
26 See Mical Commc'ns, Inc. v. Sprint Telemedia, Inc., 1 F.3d 1031, 1040 (10th Cir.1993) (“[I]t appears to us that the appropriate

characterization of [services regulated by the FCC] requires expertise and a familiarity with the industry.”); Mendoza, 2014 WL
722031, at *2 (noting that “the FCC is in the process of utilizing its recognized expertise to consider” the question of whether present
capacity or potential capacity qualifies equipment as an ATDS).

27 See Hurrle v. Real Time Resolutions, Inc., No. C13–5765, 2014 WL 670639, at *1 (W.D.Wash. Feb. 20, 2014) (ruling that “the law
is unclear whether Congress intended the TCPA to prevent” the use of an autodialer to call debtors and finding that the “issue is
clearly one of policy” to be decided by Congress and the FCC).

28 Mical, 1 F.3d at 1040.
29 Id. at 1033; see also TON Servs., 493 F.3d at 1243 (“[W]here pending FCC actions may affect the outcome of a plaintiff's federal

court litigation, this court has previously assumed a stay is appropriate.”); Mendoza, 2014 WL 722031, at *2 (noting the September
10, 2013 correspondence from the acting chief of the CGB and stating, “allowing the FCC to resolve the foregoing issues prior to
adjudicating the issue in the present action, in order to obtain the benefit of the FCC's guidance, is appropriate.”).

30 See Mical, 1 F.3d at 1040. (sua sponte staying case under the primary jurisdiction doctrine where, although “the FCC ha[d] issued
several orders and rulings on the general topic” before the court, “none ... address[ed] the precise issue” before the court).

31 For this reason, plaintiff's argument that the court may not “review” a final order of the FCC is not applicable.
32 ECF doc. 19 at 2.
33 Id. at 3.
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