
Helgi C. Walker
Direct: +1 202.887.3599 
Fax: +1 202.530.9595 
HWalker@gibsondunn.com 

May 21, 2014 

Ms. Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th Street, SW 
Washington, D.C. 20554 

Re:  FCC Public Notice, Consumer and Governmental Affairs Bureau Seeks 
Comment on Petitions Concerning the Commission’s Rule on Opt-Out 
Notices on Fax Advertisements, CG Docket Nos. 02-278, 05-338 

Dear Ms. Dortch: 

The undersigned submits this letter in response to the letter of May 19, 2014 filed by 
counsel for various TCPA plaintiffs asserting violations of the Commission’s Solicited Fax 
Rule, 47 C.F.R. § 64.1200(a)(4)(iv).1  That letter discusses the D.C. Circuit’s recent decision 
in Natural Resources Defense Council v. EPA, --- F.3d ---, 2014 WL 1499825 (D.C. Cir. 
Apr. 18, 2014).  It is true that the D.C. Circuit held in that case that the EPA exceeded its 
authority by adopting an affirmative defense to a private right of action in the Clean Air Act.2
However, the case has no bearing on the present proceedings.  It is plainly distinguishable by 
virtue of the fact that the FCC possesses long-established and well-accepted authority of a 
type that the EPA neither asserted nor relied on before the D.C. Circuit—the authority to 
waive any of its own rules pursuant to 47 C.F.R. § 1.3. 

Unsurprisingly, the D.C. Circuit’s decision in Natural Resources Defense Council
hinges on the specific limits of the EPA’s authority.  In particular, the court emphasized that 
the EPA’s “ability to determine whether penalties should be assessed for Clean Air Act 
violations extends only to administrative penalties,” noting that 42 U.S .C. § 7413(d)(2)(B) 
authorizes the EPA only to “‘compromise, modify, or remit, with or without conditions, any 
administrative penalty.’”3  Lacking any specific authority to create an affirmative defense to 
the Clean Air Act’s private right of action, the EPA argued that its general rulemaking 
authority under 42 U.S.C. § 7601(a)(1) and its gap-filling authority under Chevron U.S.A. 
Inc. v. Natural Resources Defense Council, 467 U.S. 837 (1984), authorized it to create an 

1  Letter from Brian J. Wanca, Anderson + Wanca, to Marlene S. Dortch, Secretary, FCC (May 
19, 2014). 
2  2014 WL 1499825, at *7-8.   
3  2014 WL 1499825, at *7 (quoting 42 U.S .C. § 7413(d)(2)(B)).  
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affirmative defense to the private right of action in the Clean Air Act, particularly in light of 
the fact that the Clean Air Act did not affirmatively withhold from the EPA the ability to 
create such a defense.4  But the D.C. Circuit rejected these arguments as “plainly out of 
keeping with Chevron.”5

The Commission, by contrast, possesses broad authority to waive its rules.  Rule 1.3 
provides: “The provisions of this chapter may be suspended, revoked, amended, or waived 
for good cause shown, in whole or in part, at any time by the Commission, subject to the 
provisions of the Administrative Procedure Act and the provisions of this chapter.  Any 
provision of the rules may be waived by the Commission on its own motion or on petition if 
good cause therefor is shown.”6  This power is quite unlike any authority relied upon by the 
EPA in Natural Resources Defense Council.  Indeed, the FCC’s broad authority to waive 
“[a]ny provision of [its] rules” for “good cause” is in sharp contrast to the EPA’s 
circumscribed authority to “compromise, modify, or remit … administrative penalt[ies].”7

Moreover, the FCC’s waiver authority is long-established and well-accepted.8  As the D.C. 
Circuit has explained, “the [Federal Communications] Commission has authority under its 
rules, see 47 C.F.R. § 1.3, to waive requirements not mandated by statute where strict 
compliance would not be in the public interest.”9  And as has been noted during the course of 
this matter, the Solicited Fax Rule is certainly not “mandated by statute.”10  If anything, the 
Rule exceeds the limits of the TCPA.11

4  2014 WL 1499825, at *8. 
5 Id. (quoting Railway Labor Executives' Association v. National Mediation Board, 29 F.3d 
655, 671 (D.C. Cir. 1994) (en banc).).   
6  47 C.F.R. § 1.3. 
7  42 U.S .C. § 7413(d)(2)(B). 
8 See, e.g., Ne. Cellular Tel. Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990) (“The FCC has 
authority to waive its rules if there is ‘good cause’ to do so.  47 C.F.R. § 1.3.  The FCC may exercise 
its discretion to waive a rule where particular facts would make strict compliance inconsistent with 
the public interest.”) (citing WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969)). 
9 National Ass’n of Broadcasters v. FCC, 569 F.3d 416, 426 (D.C. Cir. 2009).   
10 See, e.g., Comments of Staples, Inc. and Quill Corporation at 3 n.8 (Feb. 14, 2014). 
11 See generally Petition of Staples, Inc. and Quill Corp. for Rulemaking and Declaratory 
Ruling, CG Docket Nos. 02-278, 05-338 (July 19, 2013). 
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                Sincerely, 

/s/ Helgi C. Walker 

       Helgi C. Walker 
       Counsel for Staples, Inc. & Quill Corp. 

cc: Maria Kirby 
Adonis Hoffman 
Clint Odom 
Nick Degani 
Amy Bender 
Kris Monteith 
Mark Stone 
Richard Smith 
Nancy Stevenson 
Aaron Garza 
Kurt Schroeder 
Jacob Lewis 
Suzanne Tetreault 
Diane Griffin Holland 


