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To:  Marlene H. Dortch, Secretary
Attention: The Commission

ENFORCEMENT BUREAU’S OPPOSITION
TO WARREN HAVENS’ REQUEST UNDER SECTION 1.301(b)
1. On December 2, 2013, the Enforcement Bureau (Bureau) and Maritime
Communications/Land Mobile, LLC (Maritime) jointly filed a motion for summary decision

related to Issue (g) of the HDO (Joint Motion).! On June 17, 2014, the Presiding Judge granted

! See Joint Motion of Enforcement Bureau and Maritime for Summary Decision on Issue G, filed on Dec. 2, 2013.



summary decision on the timely construction of sixteen facilities licensed to Maritime.” In
addition, the Presiding Judge rejected the Bureau and Maritime’s December 2, 2013 joint
stipulation in which Maritime had agreed to modify its authorizations to delete 73 licensed
facilities and rescinded an earlier Order deeming Issue (g) moot for 80 other facilities that had
been identified in an earlier joint stipulation.” The recent Order thereby puts at issue for trial the
timely construction and operational status of licensed facilities that the Wireless Bureau has
already cancelled or for which Maritime has already sought cancellation. On June 24, 2014, Mr.
Havens filed a request under Section 1.301(b) of the Commission’s rules, seeking an
interlocutory appeal of the Presiding Judge’s June 17 Order.* The Acting Chief, Enforcement
Bureau (Bureau), by his attorneys, herein opposes Mr. Havens’ request for an appeal.

2 Mr. Havens’ Section 1.301(b) Request appears to challenge the Presiding Judge’s
conclusion that the 16 site-based facilities addressed in the Joint Motion were timely
constructed.” In their Joint Motion, the Bureau and Maritime relied on the Commission’s
findings in Waterway Communications System, Inc. (Watercom Order),’ Mobex Network
Services (Mobex 1),” and Mobex Network Services (Mobex II),} to demonstrate that the 16
remaining site-based authorizations were timely constructed.” In his opposition to the Joint

Motion, Mr. Havens suggested that the Presiding Judge should disregard these orders, inter alia,

2 See Order, FCC 14M-18 (ALJ, rel. Jun. 17, 2014) at 18, § 50.

3 See, e.g, id. at 25,9 71. The Presiding Judge also denied summary decision on the question of permanent
discontinuance because “[s]ignificant factual questions still need to be resolved as to whether service will resume at
the licensed facilities.” Id. at 22,9 61.

* See Havens’ Request Under §1.301(b) Regarding and Comments on FCC 14M-18, errata copy, filed on June 24,
2014 (Havens’ Section 1.301(b) Request).

3 See id. at 2-3.

b See Waterway Communications System, Inc., Memorandum Opinion and Order (FCC 87-373), 2 FCC Red 7317
(1987) (Watercom Order).

7 In the Matter of Applications of Mobex Network Services, LLC, 19 FCC Recd 24939 (WTB 2004).
8 In the Matter of Applications of Mobex Network Services, LLC, 25 FCC Red 3390 (2010).

? See Joint Motion at 7-10. Specifically, the Joint Motion relied on the Watercom Order for the timely construction
of authorization WHG750 and on the Mobex decisions for the timely construction of the remaining 15 (non-
Watercom) site-based authorizations.



because they did not result from a fact-finding proceeding, did not review evidence from
Maritime, and did not specify what was required for lawful construction.'® In Order, FCC 14M-
18, the Presiding Judge recognized that Mr. Havens had failed not only to appreciate that “not
every factual dispute warrants resolution in a hearing,”"’ but also “to present any new, relevant

»12° As a result, the Presiding Judge saw no

facts that negate[d] the Commission’s determinations.
basis to disregard the Commission’s prior determinations on call signs WHG750, KAES889,
WRV374, and WHG693, and concluded that these facilities had been timely constructed.'®

. In his Section 1.301(b) Request, Mr. Havens still has not identified any facts that
negate the Commission’s findings in the Watercom Order or the Mobex decisions. In fact, he has
done nothing more than reiterate the exact same arguments the Presiding Judge has already
rejected. 14 As such, he offers no basis to appeal the Presiding Judge’s recent Order on the
question of timely construction, and Mr. Havens’ request should be denied.

4. Mr. Havens’ Section 1.301(b) Request also appears to challenge the Presiding
Judge’s authority to reject the Bureau and Maritime’s May 31, 2012 and December 2, 2013 joint
stipulations in which Maritime had agreed to voluntarily cancel its authorizations for, or modify
its authorizations to delete, 153 facilities.'”” While the Bureau takes no position on whether
Maritime was authorized to enter into such stipulations in light of the pending bankruptcy

proceeding, the Bureau recognizes that the Presiding Judge plainly has the authority, pursuant to

the Commission’s rules, to act upon the parties’ joint stipulations.'® Mr. Havens’ Section 1.30(b)

1% See, e.g., Havens Opposition to Joint Motion of Enforcement Bureau & Maritime for Summary Decision on Issue
G, filed Dec. 16, 2013 (Havens Opposition) at 61-63.

1 Order, FCC 14M-18, at 16, § 45.

12 1d.; see also id. at 16-17, 9 46.

13 See, e.g., id. at 18, 9 50.

14 See Havens’ Section 1.301(b) Request at 2-3.
15 See id. at 3.

16 See, e.g., 47 C.F.R. 99 0.341 and 1.243(i).



Request has offered no basis to challenge this authority. Accordingly, he has offered no basis on
which to appeal the Presiding Judge’s ruling on the Bureau and Maritime’s joint stipulations.
3. Based on the foregoing, the Bureau hereby respectfully requests that the Presiding

Judge deny Mr. Havens’ Section 1.30(b) Request.

Respectfully submitted,

Travis LeBlanc
Acting Chief, Enforcement Bureau

P O e
Pameld S. Kane

Deputy Chief

Investigations and Hearings Division
Enforcement Bureau

Federal Communications Commission
445 12th Street SW, Room 4-C330
Washington, D.C. 20554

(202) 418-1420

July 1, 2014



CERTIFICATE OF SERVICE

Alicia McCannon, an Enforcement Analyst in the Enforcement Bureau’s Investigations
and Hearings Division, certifies that she has on this 1st day of July, 2014, sent by first class
United States mail copies of the foregoing “ENFORCEMENT BUREAU’S OPPOSITION
TO WARREN HAVENS’ REQUEST UNDER SECTION 1.301(b)” to:

The Honorable Richard L. Sippel

Chief Adminstrative Law Judge

Federal Communications Commission

445 12th Street, S.W.

Washington, D.C. 20554 (by hand, courtesy copy)

Sandra DePriest

Maritime Communications/Land Mobile LLC
206 North 8th Street

Columbus, MS 39701

Dennis C. Brown

8124 Cooke Court

Suite 201

Manassas, VA 20109

Counsel for Maritime Communications/Land Mobile LLC

Jeffrey L. Sheldon

Levine, Blaszak, Block & Boothby, LLP
2001 L Street, NW, Suite 900
Washington, DC 20036

Counsel for Puget Sound Energy, Inc

Jack Richards

Dawn Livingston

Keller & Heckman LLP

1001 G Street, N.W.

Suite 500 West

Washington, D.C. 20001

Counsel for Atlas Pipeline — Mid Continent LLC; DCP Midstream, LP; Enbridge Energy
Co., Inc.; EnCana OQil and Gas (USA), Inc.; and Jackson County Rural Membership
Electric Cooperative



Charles A. Zdebski

Gerit F. Hull

Eckert Seamans Cherin & Mellott, LLC
1717 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Counsel for Duquesne Light Co.

Paul J. Feldman

Harry F. Cole

Fletcher, Heald & Hildreth, P.L.C.

1300 N. 17" Street — 11" Floor

Arlington, VA 22209

Counsel for Southern California Regional Rail Authority

Matthew J. Plache

Catalano & Plache, PLLC

3221 M Street, N.W.

Washington, D.C. 20007

Counsel for Pinnacle Wireless Corp.

Albert J. Catalano

Keller & Heckman LLP

1001 G Street, N.W.

Suite 500 West

Washington, D.C. 20001

Counsel for Dixie Electric Membership Corp.

Robert J. Keller

Law Offices of Robert J. Keller, P.C.

P.O. Box 33428

Washington, D.C. 20033

Counsel for Maritime Communications/Land Mobile LLC

Robert G. Kirk

Wilkinson Barker Knauer, LLP

2300 N Street, NW Suite 700

Washington, DC 20037

Counsel for Choctaw Telecommunications, LLC and Choctaw Holdings, LLC

Warren Havens
2509 Stuart Street
Berkeley, CA 94705

a%,{-m&ﬂ qﬁ%’m

Alicia McCannon
6




