
Before the 
Federal Communications Commission 

Washington, D.C. 20544

In the Matter of    ) 
      )  GN Docket No. 14-28 
Protecting and Promoting the Open Internet ) 
      ) 

COMMENTS OF THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION

 The Pennsylvania Public Utility Commission (Pa. PUC) files these Comments in 

response to the Notice of Proposed Rulemaking (NPRM) issued by the Federal Communications 

Commission (FCC or Commission) on May 15, 2014.1  The NPRM has invited initial comments 

due on July 15, 2014, and reply comments due September 10, 2014. 

 The Pa. PUC appreciates the opportunity to file these Comments.  As an initial matter, 

these Pa. PUC Comments should not be construed as binding on the Pa. PUC in any matter that 

is pending before it.  Moreover, these Pa. PUC Comments could change in response to later 

events, including various ex parte filings or the review of other submitted initial and reply 

comments and legal or regulatory developments at the state or federal level.  Finally, the Pa. 

PUC’s participation in this proceeding is without prejudice to any subsequent appellate litigation 

involving the FCC’s USF/ICC Transformation Order.2

A. Initial Comments of the Pa. PUC 

The Pa. PUC reiterates its previously submitted Initial Comments in this proceeding (see

Attachment).3  The Pa. PUC has consistently advocated a modified form of common carriage 

regulation for the retail and wholesale broadband access network facilities and services that 

enable open and non-discriminatory use of Internet-based content and applications by end-user 

consumers.  The Pa. PUC has stated the following: 

1 In re Protecting and Promoting the Open Internet, GN Docket No. 14-28, (FCC, Rel. May 15, 2014), Notice of 
Proposed Rulemaking, FCC 14-61 (Open Internet NPRM). 
2 In re Connect America Fund et al., WC Docket No. 10-90 et al., (FCC, Rel. Nov. 18, 2011), Report and Order and 
Further Notice of Proposed Rulemaking, slip op. FCC 11-161, 26 FCC Rcd 17663 (2011), and subsequent 
Reconsideration and Clarification rulings (collectively USF/ICC Transformation Order), aff’d In re FCC 11-161,
Nos. 11-9900 and 11-9585, (10th Cir., May 23, 2014), reh’g petitions pending.
3 Open Internet Remand Order, et al., GN Docket No. 14-28 et al., Initial Comments of the Pennsylvania Public 
Utility Commission, submitted March 19, 2014 (Pa. PUC Initial Comments). 
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Common carriage provides legal certainty, ensures joint jurisdiction, and 
allows state commissions to address local concerns in a cost effective manner 
compared to relegating all telecommunications matters to the FCC. 

Of course, the PaPUC recognizes that the traditional panoply of pricing 
and tariffing in place under the current common carriage approach may not be 
appropriate.  The PaPUC, however, maintains that modified common carriage is 
necessary so that all providers seeking to deliver services over the PSTN, albeit a 
Public Switched Transportation Network or a Packet Sending Transmission 
Network, will be shouldering an appropriate portion of the total FUSF [federal 
universal service fund or FUSF] and, now, network access. 

The PaPUC suggested then, and repeats today, that a modified form of 
common carriage might well be the most effective, if not the only, way of 
providing open access to all facilities and ensuring support for whatever programs 
the FCC decides to support from the FUSF.  This may well come to include 
broadband deployment and/or support for broadband services under the National 
Broadband Plan or its successors. 

* * * 

The PaPUC is gravely concerned, and could not support, a result in which 
the FCC preempts the states or reaches a forbearance decision that leaves the 
states with no viable role.  An FCC decision that reclassifies the “broadband 
interconnectivity service” as “telecommunications” or “telecommunications 
service” must respect state law. 

* * * 

Finally, a modified common carriage approach that retains state authority 
better reconciles the FCC’s preservation of federal authority to ensure open access 
with state jurisdiction.  Of necessity, moreover, a federal solution that preserves 
state authority must address the difficult questions of consumer protections and 
federal support for state work on federal goals, particularly the difficult issue of 
authorizing the states to impose a modest assessment on interstate revenues in 
support of federal efforts. 

Pa. PUC Initial Comments, Appendix A (Pa. PUC Comments, In re Framework for Broadband 
Internet Service, et al., GN Docket No. 10-127 et al., submitted July 15, 2010), at 3-4, 6 
(footnotes omitted). 

 These Pa. PUC positions are fully consistent with the FCC’s reliance on Sec. 706, 47 

U.S.C. § 1301 et seq., authority in promulgating its contemplated regulatory methods through its 

Open Internet NPRM.4  This is because Sec. 706(a), 47 U.S.C. § 1302(a), clearly specifies a dual 

role for both the “Commission and each State commission with regulatory jurisdiction over 

4 Open Internet NPRM, ¶ 143, at 50. 
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telecommunications services” in encouraging “the deployment on a reasonable and timely basis 

of advanced telecommunications capability to all Americans (including, in particular, elementary 

and secondary schools and classrooms) by utilizing, in a manner consistent with the public 

interest, convenience, and necessity, price cap regulation, regulatory forbearance, measures that 

promote competition in the local telecommunications market, or other regulating methods that 

remove barriers to infrastructure investment.”  47 U.S.C. § 1302(a).  For example, in 1993 and, 

again, in 2004, Pennsylvania aggressively advanced the deployment of broadband networks by 

incumbent local exchange carriers (ILECs) through a statutorily prescribed incentive system of 

regulation that includes the use of price cap mechanisms.5

Furthermore, the statutory term “advanced telecommunications capability” in Sec. 

706(c)(1), 47 U.S.C. § 1302(d)(1), “is defined, without regard to any transmission media or 

technology, as high-speed, switched, broadband telecommunications capability that enables users 

to originate and receive high-quality voice, data, graphics, and video telecommunications using 

any technology.”  47 U.S.C. § 1302(d)(1).  Thus, the statutory connotation that the “advanced 

telecommunications capability” is or should be treated as “telecommunications” or “telecommu-

nications service” under a dual federal and state involvement is rather strong. 

B. The Commission’s Regulatory Methods In Protecting And Promoting An Open 
Internet Require Consistency 

The formulation, adoption, and implementation of the regulatory methods that the 

Commission contemplates in protecting and promoting an open Internet in its NPRM require 

consistency.  The broadband access services at issue6 rely upon physical networks.  The capacity 

of such wireline and wireless physical networks is utilized by the traffic demand of multiple 

types, classifications, and protocols.  Such capacity utilization, of course, imposes economic 

costs on the relevant physical networks especially when and where retail and wholesale 

broadband access demand and related physical facilities are concerned.  These physical network 

facilities are required to handle such traffic demand irrespective of the underlying traffic types, 

classifications, and protocols. Indeed, physical network access facilities, e.g., fiber optic cables 

are agnostic on whether they handle ordinary voice call traffic or the transmission and delivery 

5 See generally 66 Pa. C.S. § 3011 et seq. 
6 Services that provide the desired Sec. 706(c)(1) “advanced telecommunications capability.” 
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of Internet Protocol based packetized videos. Naturally, the operators of these facilities are 

entitled to recover the relevant economic costs of their respective physical networks so that they 

can continue to make appropriate capital investments with new and innovative technologies in 

order to meet the growing and universal demand for retail and wholesale broadband access 

services across America. 

The Commission appears to recognize this fact because its NPRM “does not preclude 

broadband providers from negotiating individualized differentiated arrangements with similarly 

situated edge providers (subject to the separate commercial reasonableness rule or its 

equivalent)” so long as “broadband providers do not degrade lawful content or service below a 

minimum level of access.”7  Indeed, when and where traffic demand — irrespective of the traffic 

types, classifications, and protocols — imposes economic costs on the capacity of physical 

access networks, such costs need to be recovered.  For example, the NPRM appears to correctly 

acknowledge that the utilization of physical network access capacity by Internet-based traffic 

demand imposes economic costs on the networks and on the relevant retail and wholesale 

broadband access services. 

The Pa. PUC encourages the Commission to address these issues in a consistent fashion.  

The Commission’s laudable goals in protecting and promoting the open Internet in accordance 

with the statutory premises of Sec. 706 are not divorced from the redefined concept of universal 

service and broadband deployment that the FCC addressed in its USF/ICC Transformation Order

and continues to implement.  The Pa. PUC believes that its modified common carriage proposals 

provide the basis for the consistent formulation and implementation of standards that would not 

only protect the open Internet but would continue to provide the appropriate economic incentives 

for the continuous deployment of broadband access network facilities and services throughout 

the United States with the appropriate support from the federal and state USF mechanisms.  The 

Pa. PUC also encourages the Commission to fully utilize the statutory premise of Sec. 706 in this 

endeavor by seeking and obtaining the appropriate and active cooperation of the states and of the 

statutorily created Federal-State Joint Boards. 

Respectfully Submitted, 

/s/  David E. Screven 

7 Open Internet NPRM, ¶ 89, at 33. 
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Pennsylvania Public Utility Commission 
Commonwealth Keystone Building 
400 North Street 
Harrisburg, PA 17120 

Tel.: (717) 787-5000 
E-Mail: dscreven@pa.gov

July 15, 2014 
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Before the 
Federal Communications Commission 

Washington, D.C.  20554 
 

Open Internet Remand Order    GN Docket No. 14-28 
 
A National Broadband Plan for Our Future  GN Docket No. 09-51 
 
Issues in the Open Internet Proceeding    WC Docket Nos. 07-52 & 09-191 
 
In the Matter of Framework for     GN Docket No. 10-127 
Broadband Internet Service 

 
COMMENTS OF  

THE PENNSYLVANIA PUBLIC UTILITY COMMISSION 
 
 The Pennsylvania Public Utility Commission (Pa. PUC) files these Initial Comments to the 
FCC’s Public Notice seeking input to its new docket, Docket No. 14-28.  This docket addresses a recent 
decision of the District of Columbia Court of Appeals in Verizon v. FCC, No. 11-3355.  That decision 
affirmed in part, and vacated and remanded in part sub. nom, the FCC’s prior decisions in Docket Nos. 
07-52 and 09-191,  proceedings in which the Pa. PUC previously participated as a party of record.1   
 
 These Pa. PUC Comments should not be construed as binding on the Pa. PUC in any matter 
before the Pa. PUC.  Moreover, the Comments could change in response to subsequent events, including 
review of other filed Comments and legal or regulatory developments at the state or federal level.   
 
 The PaPUC reiterates those filings in this successor proceeding and attaches them as an 
Appendix A and B.  The Pa. PUC urges the FCC to ensure that its decisions reflect those filings, 
particularly the avoidance of any result that preempts or forbears from Pennsylvania’s independent state 
law.2     
  
           Respectfully Submitted On Behalf Of, 
                                                              The Pennsylvania Public Utility Commission 
 
 /s/ David E. Screven 
 Pennsylvania Public Utility Commission 
 Commonwealth Keystone Building 
 400 North Street 
 Harrisburg, PA 17120 
 (717) 787-5000 
March 19, 2014  Email:  dscreven@pa.gov 
 
                     
1 See In re: National Broadband Plan and Framework for Broadband Internet Service, Docket Nos. 10-127 and 09-51, 
Comments of the Pa. PUC (July 15, 2010); In re: Framework for Broadband Internet Service, A National Broadband Plan 
for Our Future, and Issues in the Open Internet Proceeding, Docket Nos. 10-127, 09-51, 07-52, and 09-191 (October 12, 
2010).   
2 See e.g., 66 Pa. C.S. § 3010, et seq. and 73 Pa. C.S. § 2251.1 et seq.  
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