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IV. THE REPORT’S G THAT 'S CALLS D
“TERMINATE” AND THAT IT HAS NO “END USER” CUSTOMERS IN ITS
SERVICE A IS HOPELESSLY CONFUS CONTRAVENES FCC
RULINGS

Aventure’s Opposition notes that the Draft DEW is “conﬁ:sing" because it makes
assertions that Aventure’s calls do not “terminate” at any “end user’s premises,” Opposition at
17. The Opposition demonstrates that these assertions are not true, and moreover, IAD never
explained what relevance these assertions have to the eligibility of high cost support, The IAD
Report spends eight pages addressing this i issue, but manages only to make ifs position even
more confused.

A. The I4AD Report’s Conclusions That Aventure Has No “End Users” lg

Bridges In Ifs Salix Facllity, Qirectlg Violate gge ¥CO's R lings

The I4D Report starts by admitting that “the word ‘terminate’ is not explicitly defined in
the audit finding,” (IAD Report at 62), but asserts that Aventure i “fully aware of its meaning.”
Id. Aventure can attest that this is not the case — in fact the /4D Report’s arguments regarding
“termination” of traffic and whether Aventure has “end users,” and what their location might be,
is incomprehensible.

It appears that the J4D Report is pursuing the following argument:

e IAD acknowledges that the conference bridge equipment resides at Aventure’s Salix
central office. Report at 62,

» However, “the billing address of the FCSC customers as well as the billing address of the
actual end-users who call into the conference calling lines are located in areas outside the
Beneficiary’s service, area, including other states.” Report at 63,

o “While the conference bridge equipment resides at the central office in Salix, Iowa, the
actual end-user is not located in the Beneficiary's designated service area,” Report at 62.
One RCSC bill produced in the audit showed the corporate billing address in New Jersey.

Report at 63,

» “IAD determined during the audit that the Beneficiary assigned the NPA-NXX of the
FCSC lines by number availability and customer request, not by the actual location of the
customer.” Report at 62. Nevertheless, the Report appears to find that what it defines as
the “end user” Iocation is the determining factor, and concludes that “the Beneficiary may
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not claim support for High Cost Program purposes outside of its designated service area.
.

IAD apparently believes that the “real” end user is the person who originates the call into
the conference bridge, and that person is typically out of state, Because these callers are not
located in Salix, Aventure is claiming High Cost support for areas outside its service area,

The FCC has already rejected this interpretation of “end users” and the location of call
terminations in the context of conference calling. In its decision in the first Farmers and
Merchants Order, Qwest made exactly the argument that IAD appears to have adopted in its
Report. The FCC rejected the Qwest argument, and noted that to accept it would produce
“anomalous results” which the FCC explains in detail:

32, Qwest argues that calls to the conference calling companies are ultimately
connected to -- and terminate with -- users in disparate locations. According to
Qwest, when a caller dials one of the conference calling companies® telephone
numbers, the communication that he or she initiates is not with the conference
calling company, but with other people who have also dialed in to the
conference calling company’s number, Qwest argues that such calls terminate at
the locations of those other callers, and that Farmers is providing a transiting
service, not termination, Farmers® view of the calls, however, is that users of the
conference calling services make calls that terminate at the conference bridge,
and are connected together at that point. We find Farmers' characterization of
the conference calling services to be more persuasive than Qwest’s,

33. Qwest’s view of how to treat a conference call leads to anomalous results.
For instance, suppose parties A, B, C, and D dial in to a conference bridge.
According to Qwest, A has made three calls, one terminating with B, one with
C, and one with D. But in fact, B, C, and D have actually initiated calls of their
own in order to communicate with A, What Qwest calls the termination points
are actually call initiation points, Moreover, under Qwest’s theory, the
exchange carriers serving B, C, and D would all be entitled to charge
terminating access. In fact, each of those carriers would be entitled to charge
terminating access three times -- B’s carrier could charge for terminating calls
from A, C, and D, and so forth. This conference call with four participants
would incur terminating access charges twelve times. Qwest has not addressed
this logical consequence of its theory, nor has it offered any evidence that
conference calls are treated as terminating with the individual callers for any

- purpose beyond the circumstances of this case.
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Id. at 17985-86, Y 32-33 (footmotes omitted) (emphasis in original). As the JAD Report
correctly notes, parts of the FCC’s ruling were later changed on reconsideration — but not this
conclusion. The FCC’s ruling, and its explanation for it, clearly demonstrates that IAD’s
reference to originating callers as “end users” and the point of termination being the calling
party’s location is nonsensical.

Despite its preference for originating callers as “end users,” IAD also appears to be
arguing that the FCSC may also be an end user. IAD admits that the FCSCs all have their
conference bridges located in Salix. (Report at62.) But it appears to argue that, if the FCSC’s
corporate billing address is outside of Salix — say, in New Jersey — somehow Aventure is seeking
High Cost support for New Jersey, and not Salix. This argument is similar to IAD’s other “end
user” argument, and is equally unsupportable, The FCC's decision in the Farmers and
Merchants Order expressly finds that calls to conference bridges terminate at those bridges, and
not at any other point.

Finally, the /4D Report asserts that an Aventure Officer “verbally admitted to IAD that

there were no end-users located in the Beneﬁclary s designated study area.” Report at 62,
$ making such admission. As discussed above, IAD admits that

all confmnce cqmpment is located in Sallx, within the Aventure service area. Aventure’s
business is to terminate the calls to that conference equipment, and the corporate offices of
Aventure’s FCSC customers, or the locations of the originating callers, have nothing to do with
the terminating point of the traffic. Aventure consistently has argued before the IUB, the FCC,
and the Iowa federal district courts that its FCSC customers are end users, and that its calls
terminate at their conference bridges in Aventures” Salix facility.

B. Av-entu e Has Alread monstrated That The ecision Used As
ort For The IAD ort Cannot Su Th nclu at Avent

Does Not “Terminate” Calls In Its Service Area, And Has No “End User”

C mers There

The WEB, and the 74D Report, rely extensively on a 2008 decision by the lowa Utilities
Board for their conclusions that Aventure does not “terminate” service in its service area, that jt
has no “end user” customers in its service area, and that its loops are not “revenue producing.”
IAD Report at 62-63, 76. In its Opposition, Aventure demonstrated in detail that the 2008 IUB
decision cannot be considered instructive precedent because it is based exclusively on Jowa state
law, and is inconsistent with FCC rulings. Aventure Opposition at 10-12.
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The IAD Report attempts to justify its reliance on the TUB's 2008 order by stating that
“intrastate services are included in the calculation of incumbent carriers’ line costs, which
determines High Cost Program support.” Report at 68. This is irrelevant, Intrastate costs form
the basis of NECA cost studies for incumbent LECs, However, this has nothing to do with the
IUB’s policies regarding carrier interconnection and the IUB’s decisions concerning Aventure,
and there is nothing in the record of the instant case that demonstrates otherwise. Finally, as
discussed in Section VI below, since its 2008 order, the [UB has issued two subsequent orders,
including one that initiated an ongoing proceeding, that supersede and effectively reverse the
2008 order. The I4D Report does not, and cannot, justify its reliance on the 2008 decision by the
Iowa Utilities Board.

Moreover, the FCC long-ago completely deregulated the relationship between carriers
providing interstate service and their end user customers: “[W]e continue to abstain entirely
from regulating the market in which end-user customers purchase access service.” IAD and
USAC do not have the authority to adopt rules and policies that govern an end user relationship
that the FCC has expressly deregulated. Indeed, the FCC does not have any rules of general
applicability that regulate how regulated carriers of interstate service sell access services or local
services to their customers. Moreover, the FCC’s Connect America Order makes clear that, as a
general rule, the FCC considers any form of revenue sharing agreement, written or oral, to be
adequate. See discussion and quote from Section IV(c), immediately below. For all these
reasons, the JAD Report's analysis is fatally flawed.

C. The IAD Report Wrongly Dismisses The FCC’s Connect America Order As
Controlling Precedent

The Aventure Opposition cited the FCC’s Connect America Order (referenced in the
Report and the Aventure Opposition as the “USF/ICC Transformation Order”) for a number of
propositions. First, that any inquiry into whether calls to conference operators “terminate” and
whether conference operators ate “end users,” has been resolved by the Connect America Order.
Also, any inquiry into whether Aventure billed and collected charges from its FCSC customers is
irrelevant, because the Connect America Order expressly rejects any specific form or level of
billing and collection, as a requisite for defining “end users.” As Aventure demonstrated in its
Opposition, the Order expressly accommodates any “access revenue sharing agreement, whether
express, implied, written or oral, that, over the course of the agreement, would directly or
indirectly result in a net payment to the other party. ...” Opposition at 9, citing Connect
America Order, 26 FCC Red at 17878, § 669.

3 Access Charge Reform, Seventh Repont and Order, 16 FCC Red 9923, 9938 (2001).
RPP/582546.1
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IAD denies that the Connect America Order bas any precedential vatue to its Report.
IAD admits that the Order “did revise the supported services,” but contends that it can ignore the
Order because it took effect at the end of the audit period, and because its rulings are
prospective. 14D Report at 66, JAD demonstrably misreads the Comnect America Order.

IAD is correct in noting that the new rules regarding access stimulation service — defining
calls to conference operators and chat lines as a new category of switched access service, and
prescribing new rates for such services — had prospective effect. But this does not mean that
those same services existed in a regulatory vacuum prior to December 30, 2011, Rather, the
Connect America Order confirmed that access stimulation services are switched access services,
subject to the same tariff and “benchmark rate” regulatory structure that the FCC established for

CLECs in 2001*:

We maintain the benchmarking approach to the regulation of the rates of
competitive LECs. . . . There is insufficient evidence in the record that

_ abandoning the benchmarking approach for competitive LEC tariffs . . . .
Instead, we believe it is more appropriate to retain the benchmarking rule but
revise it to ensure that the competitive LEC benchmarks to the price cap LEC
with the lowest rate in the state, a rate which is likely most consistent with the
volume of traffic of an access stimulating LEC.

Id. at 17887-88 9 694 (emphasis added).

Further evidence that the Connect America Order confirms that calls to conference
operators and chat lines have been regulated as switched access services is found in several other
FCC rulings. In 2001 and 2002, the FCC heard three complaints against local exchange carriers
that terminated calls to chat lines and conference bridges. In each case, it found that the federal
access tariffs applied to the service, and upheld the application of access charges to the services.®
AT&T Corp. v. Jefferson Tel., 16 FCC Red. 16130 (2001); AT&T Corp. v. Frontier Comme’ns of
M. Pulaski, Inc., 17 FCC Red 4041 (2002); AT&T Corp. v. Beehive Tel, Co., Inc., 17 FCC Red
11641 (2002). As a result, it does not matter that the Connect America Order took effect at the
end of the IAD audit, or that its rules revising the types of rates LECs can charge for calls to
conference operators had prospective effect. The line of decisions from the Jefferson, Frontier,
and Beehive cases of 2001-2002, through the Farmers and Merchants Order of 2007, to the

4 In 2001, the FCC adopted regulations govering the switched access rates that CLECs charge long distance
carriers. Those rules required that CLECs set their rates at a “benchmark” that reflected the rates charged by the
incumbent LEC that provided service in the same area served by the CLEC, Access Charge Reform, Seventh Report
and Order, 16 FCC Red 9923 (2001).

S AT&T Corp. v. Jefferson Tel., 16 FCC Red, 16130 (2001); AT&T Corp, v, Frontier Comme'ns of Mt. Pulaski, Inc.,
17 FCC Red 4041 (2002); AT&T Corp, v, Beehive Tel. Co., Inc., 17 FCC Red 11641 (2002).
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Connect America Order of 2011, all confirm that calls to conference operators are switched
access service that terminates to end users just like any other voice-grade access service. IAD
does not have the authority to find otherwise.

AND CONTRAVENES FCC DECISIONS AND INDUSTRY PRACTICE

The IAD Report finds that Aventure did not adequately bill its end user customers for
service, and refuses to recognize the billed access charges that are the subject of three collection
actions in federal district court. It therefore concludes that Aventure’s lines are not “revenue
producing” and therefore are ineligible for High Cost support. This conclusion must be reversed

on three separate grounds,

First, under the FCC’s rules and policies, any agreement of value between a local
exchange carrier and a conference operator is deemed a valid form of “access sharing”
agreement. Opposition at 9, citing and quoting from the FCC’s Connect America Order. Given
the FCC’s extraordinarily broad definition of “access sharing,” the IAD cannot find that
Aventure's relationships with its conference operator customers are noncompensatory.

Second, Aventure has billed for interstate switched access charges, and is pursuing
collection actions against the long distance carriers to recover them. Opposition at 8. While the
IAD Report takes issue with Aventure’s failure to discount the potential recovery amount (at 65-
66), IAD offers no rationale for assigning a collection likelihood of zero.

Finally, as NECA has made clear, a carrier does not have to bill or collect any amount in
order to report a “revenue producing loop.” The NECA presentation, “Universal Service Fund,

Loops, Lines and Miscellaneous” expressly addresses the definition of “revenue producing”
loops, and makes clear that the term is defined broadly. The NECA presentation states:

Revenue Producing — The term “revenue producing” means the loop can access
the local and toll networks and messages are being recorded, regardless of who

the user is and whether or not the company is billing for service.

Non-revenue producing loops are never counted
~ Test Circuits
- — PBX battery or generator feeds
— Spares

RPP/582546.1
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NECA presentation, Attachment 1, at slide 11 {(emphasis added). For all these reasons, the JAD
Report’s conclusion that none of Aventure’s loops are “revenue producing” must be reversed.

VI. AT ALL TIMES RELEVANT TO THE ’S AUDIT, AVENT
AND CONTINUES TO BE, DESIGNATED AS AN ELIGIBLE TELECOM-

MUNICATIONS CARRIER BY THE IOWA UTILITIES BOARD

The IAD Report states that, in a 2008 order, the Iowa Utilities Board (“TUB™) “asserted
that the Beneficiary’s ‘eligibility is at issue in open dockets before the Board [IUB] and FCC.””
Report at 10 and n.8. The IAD does not explain the significance of this statement, or explain
what role the JUB’s assertion played in IAD’s conclusions. The same IUB order is cited again,
this time in the “USAC IAD Response” section of the JAD Report. In this section, IAD states
that “Because the IUB is responsible for determining the Beneficiary's eligibility to receive
universal service fund support, the IUB's certifications and conclusions, such as those included
in the TUB Order, are applicable to the IAD audit, the purpose of which was to assess compliance
with the Rules.” IAD Report at 68.

It appears that the IAD wishes to rely on the IUB dicta that is prejudicial to Aventure,
while ignoring the rulings that currently apply to Aventure, and that have applied at all times
relevant to the IAD audit. The IUB initially granted Aventure ETC status on March 6, 2006.
Aventure Opposition at 1, That IUB order remains in effect to date — Aventure’s [UB status has
never been revoked by the IUB, and its current “good standing” status is accurately reflected on

the USAC website,

Moreover, in response to the FCC’s Connect America Order and a complaint filed by
Aventure against the major long distance carriers, the [UB opened a new docket that will address
both Aventure’s complaint, and an 1IXC’s counterclaims. Specifically, the new proceeding ~ [UB
Docket No. FCU-11-0002 ~ will prescribe intrastate switched access rates that Aventure will
charge IXCs for terminating their intrastate access calls to Aventure’s conference operator
customers. That proceeding will also evaluate Aventure’s certificate of public convenience and
necessity. That proceeding was initiated by TUB order dated April 22, 2011, and the most recent
hearing in that docketed proceeding was held on January 28 and 29 of this year. The current
IUB proceeding confirms; 1) that intrastate calls to conference operators fall under the IUB’s
classification of High Volume Access Service; 2) that such service is subject to intrastate
switched access service, at a rate that will be prescribed by the IUB; and 3) that Aventure’s
status as a certificated CLEC and ETC remain in good standing, and will continue to do so unless
and until the IUB rules otherwise. A copy of the TUB order is appended to this letter at

Attachment 2.
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The IAD Report selectively picks prejudicial dicta from a 2008 IUB order, while ignoring
exculpatory rulings from 2011. This demonstrates that the IAD Report’s conclusions and
methods are outcome-driven, arbitrary and capricious, and prejudiced against Aventure, If
IAD’s statement that “the IUB’s certifications and conclusions, such as those included in the
IUB Order, are applicable to the IAD audit” is to be given effect, then the IAD must accept gl
rulings by the JAD, It must therefore recognize that Aventure’s ETC status has been in effect at
all times relevant to the audit, and remains so today. Moreover, even thought the JUB decision is
limited to intrastate service, the IAD must give weight to the IUB’s recent rulings that calls to
conference operators are intrastate switched access service, provided pursuant to Aventure’
intrastate switched access tariff, and billed at per-minute switched access rates. By recognizing
all the relevant findings of the IUB, and not just a selection from a five-year-old order that
contained references prejudicial to Aventure, IAD must find that the JUB supports the conclusion
that Aventure’s reported lines are correctly reported as switched access lines ~ not special access,
and that calls to conference bridges constitute switched access service.

VI, AVENTURE'S RESPONSE TO MISCELLANEOUS FINDINGS

A. The I4D Report’s Conclusion That Aventure’s Treatment Of Its Collectibles
Violates GAAP Is Unreasonable And Not Supported

The IAD Report supports its conclusion that Aventure’s reported lines are not “revenue
producing” by ignoring all of the evidence Aventure has provided regarding the access charges it
has invoiced to long distance carriers, and the multiple federal court collection actions it has
initiated in order to collect, IAD takes the position that Aventure should discount the invoiced
amounts as “doubtful accounts” and that, by not doing so, it violates Generally Accepted
Accounting Principles. /4D Report at 65-66.

The I4D Report provides no authority for these conclusions. Moreover, even if [AD was
correct — and it is not — it provides no rationale for refusing to consider any of Aventure’s
evidence in this regard. Although it does not explain its position, JAD apparently believes that
Aventure should assign some percentage likelihood of losing its collection actions, and that
Aventure cannot assume a 100% likelihood of success in enforcing its federal tariff. However,
by ignoring all of Aventure’s evidence, IAD is imposing a supposition that Aventure is 100%
likely to fail to recover any of its tariffed and invoiced access charges. This is certainly the
effect of JAD’s wholesale refusal to consider Aventure’s evidence. IAD nowhere tries to explain
how this outcome would be required by GAAP or the FCC’s rules, and its position is
unreasonable on its face.
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B. The Intercall Order Does Not Support IAD’s Conclusions

In its Opposition, Aventure cited the FCC’s Infercall decision.® In Intercall, the FCC
found that conference operators were required fo pay into the Universal Service Fund. In so
finding, the FCC did not establish a regulatory classification of conference operators, or the
service they provided. Instead, the FCC found that conference operators could be either
providers of “telecommunications” or “telecommunications services” and in either case would be
subject to making USF contributions. Aventure cited and quoted from that decision to
demonstrate that the FCC recognized calls to conference operators as individual voice-grade
services, and not as single, high-capacity transport circuits, Opposition at 5.

The IAD Report largely ignores this argument, and instead cites the Jntercall order as
support for its finding that conference operators are not “end users.” Z4D Report at 73-74. As
discussed in Section IV, above, this is the first step in IAD’s tortured conclusion that, if
conference operators cannot be defined as “end users,” then Aventure’s service cannot
“terminate” to such end users, and Aventure cannot be found to be providing service to end users
it its service area, and so its lines cannot be classified as “revenue producmg ¥ In any event,

Intercall cannot be used as IAD posits,

The Inreraal.' declsmn found that confercnce operators cannot be classified as “end users”

CII ig e USE. This determination is
govemed by § 254(d) of the federal Commumcatlons Act, Interca!f 23 FCCRed at 10731, In
confrast, the issue of defining “end user” in the Iowa Utilities Board order, the Furmers and
Merchants decisions, and the Connect America Order go to the rights of regulated
telecommunications service providers to tariff and collect switched access charges. Under
federal law, these determinations are governed by §§ 201-203 of the Communications Act. That
the two have nothing to do with each other is self-evident — only providers of
telecommunications services can tariff and collect access charges. On the other hand, USF
contribution obligations apply to regulated carriers, unregulated private carriers, and unregulated
providers of telecommunications.

The Intercall order remains instructive in the analysis of whether Aventure provides a
single high-capacity circuit, or multiple voice-grade lines. As discussed in the Aventure
Opposition, Intercail fully supports the Aventure position in this regard. Opposition at 5.
Intercall also stands for the proposition that IAD cannot impose new findings on a retroactive
basis. This issue is discussed further in the immediately following section.

§ Request for Review by InterCall, Inc. of Decision of Universal Service Administrator, 23 FCC Red 10731 (2008).
RPP/582546.1 ;
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VIiI. THE 'CONCLQSIONS OF THE IAD REPORT ARE NOVEL AND CANNOT BE
.ACCORDED RETROACTIVE EFFECT

The IAD Report, like the WEB upon which it is based, does not cite a single decision by
USAC, the FCC or a court to support its conclusion that voice grade services terminated over a
high-capacity circuit do not qualify for USF, Sce Aventure Opposition at 14, Instead, IAD
quotes the language from various FCC rules, and interprets it de novo, without reference to any
precedent, except for the 2008 ruling by the Iowa Utilities Board.

Aventure has repeatedly requested that IAD Staff identify the precedent upon which they
base their determinations, and has received no response, Counsel for Aventure first made this
request in the exit status conference regarding the draft DEW, which was held with IAD Staff on
May 8, 2012. Aventure discussed the absence of precedent at length in its Opposition to the
DEW, and took the extraordinary step of filing a FOIA request that sought disclosure of any
precedent upon which IAD, USAC or the FCC relied. Opposition at Attachment 6. To date,
Aventure has received no response.

The demonstrable lack of precedent illustrates the obvious - USAC has never made a
determination re whether High Cost support can be collected on calls to conference operators
delivered over high capacity facilities. Indeed, it would be highly unlikely for IAD to do so — the
FCC only established the definition of access stimulation as a unique service, subject to new
rules, in its Connect America Order, and the IAD Report refuses to consider that ruling because it
took effect at the end of the audit period. ‘

The JAD Report states that, if Aventure was connected to the conference bridges by DS1
lines, instead of DS3s, it could collect USF, JAD Report at 61. IAD then states in dicta that
Aventure would only be able to obtain High Cost support for five voice grade lines, and cites 47
C.F.R, § 69.152(1)(2) for support. However, there is no precedent at all regarding treatment of
voice grade services provisioned over a DS3 facility, or how this may translate into High Cost
line reports. The IAD Report deals with a case of first impression, and an unprecedented finding
by IAD and USAC.

In the Intercall Order, the FCC reversed USAC on a similarly novel determination. In
that case, USAC found that conference operators were providers of telecommunications, and so
had an obligation to contribute to USF. It applied that decision retroactively. The FCC reversed
that part of the USAC ruling, finding that:

The record before us indicates that it was unclear to InterCall, as well as to the
industry, that stand-alone providers of audio bridging services have a direct
USF contribution obligation.

RPP/582546.1
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LR R R

In part because of the lack of clarity regarding the direct contribution
obligations of stand-alone audio bridging service providers that these actions
may have created, we find that prospective application of our decision is
warranted. . . . Therefore, we reverse USAC’s decision requiring InterCall to
file FCC Forms 499-A and 499-Q for past periods, and instead require InterCall
to directly contribute to the USF as of the calendar quarter immediately
following the next regularly scheduled FCC Form 499-Q filing after the release
date of this order.

LR

Today we make clear that providers of these services have a direct contribution
obligation. We further find that a uniform application of USF contribution
obligations to all audio bridging service providers will promote the public
interest by establishing a level playing field and encouragmg open competition
among providers of audio bridging services.

Intercall, 23 FCC Red at 10738 —39.

RPP/582546.1
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The FCC'’s interest in avoiding surprise to affected parties, in announcing new policies and
having them apply to all similarly situated parties equally, and in abiding by the requirements of
the Administrative Procedures Act, should apply equally to the instant case. Because the record
of this audit demonstrates that the I4D Repor! is a case of first impression, there is no basis for
determining that Aventure should have acted differently than it did in the past. Indeed,
Aventure’s Opposition clearly demonstrates that Aventure did everything possible to determine
the correct way to report its lines — including talking to NECA Staff and USAC Staff.
Retroactive application of this novel determination would violate the notice and comment
provisions of the Administrative Procedures Act, would result in a discriminatory application of
a new rule retroactively, and would be arbitrary, capricious and biased, For these reasons,
Aventure requests that USAC reverse the IAD decision, and make its application prospective
only.

Respectfully submitted,

Gk T

Jonathan E. Canis
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USAC

Universal Service Administrative Company

Administrator’s Decision on High Cost Program Beneficiary Appeal

Via Email and Certified Mail

October 29, 2013

Jonathan E. Canis, Esq.
Arent Fox LLP

1717 K Street, NW
Washington, DC 20036-5342

Re: Appeal of the Independent Auditor’s Report on Aventure Communication
Technology, L.L.C.’s Compliance with High Cost Support Mechanism Rules
(USAC Audit No. HC2011BE01 1)

Dear Mr. Canis:

The Universal Service Administrative Company (USAC) has reviewed the appeal you
filed on behalf of Aventure Communication Technology, L.L.C. (Aventure), dated
February 18, 2013, concerning USAC’s decision to recover | in federal
Universal Service High Cost Program support disbursed for the 2007 through 2011
program years. The amount to be recovered was determined by an audit of Aventure
conducted by USAC’s Internal Audit Division (TAD).> Aventure appealed USAC’s
determination that Aventure’s Free Conference Service Carrier (FCSC) lines reported on
the FCC Forms 525 for the period audited were ineligible for federal Universal Service

High Cost Program support.®

Decision on Appeal: Denied. USAC has determined that‘of previously
disbursed High Cost Program support should be recovered.

Background and Discussion

Aventure appealed USAC’s determination that Aventure’s FCSC lines reported on the
FCC Forms 525 during the timeframe audited do not meet the criteria required pursuant

! This recovery represents amount disbursed in 2007 through 2012. The 2012 amount relates to frozen high
cost support that was based on 2011 line count data.

? See Independent Auditor's Report on Aventure Communication Technology, L.C.C,'s Compliance with
High Cost Support Mechanism Rules (USAC Audit No. HC2011BEO011) (May 15, 2012) (Aventure Audit

Repori),
? Letter from Jonathan E. Canis, Arent Fox LLP, Counsel to Aventure, Communication Technology LLC,
to Universal Service Administrative Company, High Cost and Low Income Division (Feb, 18, 2013), at 1

(Aventure Appeal Letter).
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to 47 C.F.R, Part 36, Subpart G and 47 C.F.R. § 54.101, and therefore, ar¢ ineligible to
receive High Cost Program support.’ In the appeal letter, Aventure assexts:

1. All of the admissions are contained within the IAD report prove Aventure’s
case that its FCSC lines are eligible for High Cost Program support;

2, USAC misread and misapplied the regulations at 47 C.F.R. § 54.101;

3, USAC’s determination that the services offered by Aventure are special
access service is incorrect;

4. USAC’s determination that Aventure’s calls do not terminate and that
Aventure has no end users in its designated service area contravenes FCC
rulings;

5. USAC’s determination that Aventure’s lines reported are not revenue

- producing lines also contravenes FCC decisions and industry practice;

6. Aventure was an eligible telecommunications carrier for all periods audited;
and

7. USAC’s conclusions are novel and cannot be applied retroactively.®

L Aventure Asserts That USAC’s Audit Report and Aventure’s Documentation
Provided During the Audit Fullv Support That Its FCSC Lines Are Eligible

for High Cost Program Support®

Aventure first argues that the Federal Commumcatlons Commission's (FCC’s or the
Commission’s) Connect America Fund Order’ and supporting documcntatlon that was
provided by Aventure during the audit supports finding ﬂxat Aventure provxdes
terminating access service and all of its reported lines are “revenue producmg,”

However, as previously discussed in USAC’s management response in the Aventure
Audit Report, the Connect America Fund Order “is effective prospectively and covers
disbursements for 2012 and thereafter. Therefore, the Order is not applicable to the
scope of this audit. However, even if the Order had been applicable during the audit
period, the Beneficiary would still not have been eligible to receive High Cost Program
support for its FCSC customers. While the Order did revise the supported services,
carriers are still required to provide access to emergency services [parsuant to the Order].
The Beneficiary did not provide its FCSC customers with access to emergency services,
and therefore, these lines are not eligible for High Cost Program support under both the
Rules in effect during the audit period and the [revised] Rules in effect under the Order.”®

: ' See Aventure Audit Report, at 71.
See Aventure Appeal Leﬂer, at 1-2,
‘1,
? In the Matter of Connect America Fund, A Nat'l Broadband Plan for Our Future, Establishing Just and
Reasonable Rates for local Exchange Carriers, High Cost Universal Service Support, Developing and
Unified Intercarrier Compensation Regime, Fed.-State Joint Bd. on Universal Service, Lifeline and Link
Up, Universal Service Reform -- Mobility Fund, WC Docket Nos. 10.90. 07-135, 07-135, 03-109, CC
Docket Nos. 01-92, 96-45, GN Docket No. 09-51, WT Docket No. 10-208, Rep. & Order and Further
Nouce of Proposed Rulemakmg. FCC 11-161, 26 FCC Red 17663 (2011) (Connect America Fund Ovder).
See Aventure Appeal Letter, at 23,
® Aventure Audit Report, at 66.
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Additionally, Aventure asserts that it has provided documentation to USAC that
demonstrates it provided terminating access service and that all of its reported lines are
thus revenue producing.'® TAD concluded after reviewing the documentation provided by
Aventure that it did not contain sufficient detail to be in compliance with § 54.202(¢)."
As such, the documentation that was provided by Aventure “did not demonstrate
sufficient, appropriate evidence that the FCSC customers were billed for these lines and
the Beneficiary did not provide any other documentation to demonstrate that it assessed
or collected any fees related to [the FCSC] lines, including the end user common line
charge required for MLB lines per the Form 525 Instructions.' “Without sufficient,
appropriate evidence to conclude otherwise, it appears these [FCSC] lines are not revenue
producing working loops and may not be reported as such for High Cost Program

purposes.”*

Aventure further argues that USAC “concedes that voice grade lines carried over high
capacity circuits are eligible for High Cost Support.”™ In addition, Aventure argues that
USAC acknowledged in the audit report that “Aventure’s conference bridges are located
in its end office facility in Salix, JTowa,” which is located in Aventure’s designated service
area and that “[a]ll calls were terminated at the FCSC’s respective DS3 equipment
located in Salix, lowa.”’* Aventure concludes that the reported FCSC lines are thus,

eligible for USF support. .

While the conference bridge equipment may reside at Aventure’s central office in Salix,
Iowa, Aventure’s actual end-users were not located in the Beneficiary’s designated
service areas,'” Pursuant to 47 C.F.R. § 54.201(b)," it is the responsibility of state
commissions to designate a carrier’s service area for the purposes of receiving universal
service support. As the customers claimed by the Aventure for High Cost Program
support were located outside of its service area designated by the lowa Utilities Board

1 gventure Appeal Letter, at 2-3.
1 See Aventure Audit Report, at 64-68 (describing the documentation that was provided by Aventure and

explaining why each type of documentation was insufficient or not relevant to the issues raised during the
audit). See also 47 CFR § 54.202(¢) (“All eligible telecommunications carriers shall retain all records
required to demonstrate to auditors that the support received was consistent with the universal service high-
cost program rules, These records should include the following: data supporting line count filings;
historical customer records; fixed asset property accounting records; general ledgers; invoice copies for the
purchase and maintenance of equipment; maintenance contracts for the upgrade or equipment; and any
other relevant documentation. This documentation must be maintained for at least five years from the
receipt of funding.”). .

2 See FCC Form 525 Instructions, OMB Control No. 3060-096, at 2.

3 Aventure Audit Report, at 67.

¥ gventure Appeal Letter, at 3.

" 1d.

¥See id. (concluding that Aventure properly documented its line counts and termination points for the lines
reported in accordance with the FCC rules).

17 See Aventure Audit Report, at 63 (discussing the issue that Aventure’s conference operator customers
were located outside of Aventure’s designated service area).

"* 47 CFR § 54.201(b) (“A state commission shall upon its own motion or upon request designate a
common carrier that meets the requirements of paragraph (d) of this section as an eligible
telecommunications carrier for a service area designated by the state commission.”),
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(IUB), these lines were not eligible to receive High Cost Program support.'® In addition,
USAC further found that although the calls may have terminated at the conference bridge
equipment located in Salix, lowa, none of the end-users using the bridge conference
equipment were located in Aventure’s'desigzt.}ated service area and thus, these lines were
not eligible for High Cost program support.” During the audit, the auditors also found
that Aventure did not use the FCSC customers’ billing addresses for the reported lines
because these customers were located outside of Aventure’s designated service area in

Towa.!

USAC does not concur with Aventure’s assertion that the information provided in the
audit report and Aventure’s documentation support finding that its FCSC lines were
eligible for High Cost Program support. In addition, USAC will further explain below as
to why it determined that the FCSC lines reported and claimed by Aventure in 2007
through 2011 were not eligible for High Cost Program support,

IL Aventure Failed-to Provid the Designated Services Set Forth at 47 C.F.R.
§ 54.101 for Its FCSC Lines Thereby Rendering These Lines Ineligible for

High Cost Program Support

As explained previously in USAC’s management response, “The Beneficiary does not
meet the criteria required by 47 C.F.R. § 54.101, and therefore, is ineligible to receive
High Cost Program support for their FCSC lines, Aventure’s FCSC service does not
qualify as single party service because it fails to meet the definition set forth in Subpart G
that requires an end user line must be a direct connection from a central office switch to
the end user’s premises. The facility provided by Aventure is a DS3 circuit with no
direct connection to any specific end user. The service can be deemed neither single nor
multi-party without a direct connection to any end user customer.”** Therefore,
Aventure’s FCSC service lacks the required functionality that eligible telecommunication
carriers (ETCs) must provide to their customers to receive High Cost Program support,

Aventure states that its switch contains technology to provide the services required by the
Rules and that having a switch that is capable of providing all of the designated services
at 47 C.F.R. § 54.101(a) satisfies the FCC rules for receiving universal service support.??
While Aventure asserts its switch has the capability to provide the required services
pursuant to 47 C.F.R. 54.101(a), the failure to actually provision these services to its
FCSC customers means the carrier is not satisfiying the “designated services” requirement
and is not entitled to reccive universal service,

¥ Aventure Audit Report, at 62,
2 See id.
? See id, at 63.
 Aventure Audit Report, at 71,
¥ See Aventure Audit Report, at 3 (explaining that Aventure’s switch is cepable of providing all the
designated services so Aventure is providing “access to” these services); see also Aventure Appeal Letter,
at 4 (reiterating that its switch is able to provide all required services and that Aventure is required to only
gﬂ‘cr the required services instead of actually providing all of the required services),

See Aventure Audit Report, at 71.
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In its appeal, Aventure specifically argues that it is required only to offer the necessary
services, but that it does not have to actually “provide all the enumerated services.”?
Aventure explains that USAC “conflate[d] the terms ‘offering” and ‘providing.” Section
54.101(b) states that ‘An eligible telecommunications carrier must offer voice telephone
service as set forth in paragraph (a) of this section to receive federal universal support.
But IAD reads this provision as requiring an ETC to provide all enumerated services.”
USAC disagrees with Aventure’s assertion that eligible telecommunications carriers are
not required to provide all enumerated services pursuant to 47 C.F.R. § 54.101(a) to
receive High Cost Program support. In the 1997 Universal Service Order, the
Commission adopted the Joint Board’s recommendation and required that “cligible
carriers must provide each of the designated services in order to receive universal service
support.”" In this Order, the FCC also granted eligible carriers a reasonable time period
to “complete network upgrades required for them to begin offering certain services that
they are currently incapable of providing.””® Aventure has not proffered any reason as to
why its FCSC customers were not provided with single-party service, access to
emergency services, access to operator services and access to directory assistance.
Indeed, Aventure affirms in its appeal letter that “Aventure does not provide these
services to its conference operator customers because they cannot use such services.”
As a result, because Aventure does not provide all of the designated services as required
by 47 C.F.R. § 54.101 for its FCSC lines, these lines are not eligible to receive universal

service support,

III.  Aventure’s FCSC Lines are Special Access Dedicated Circuits and Are Not
Eligible for High Cost Support

Aventure’s appeal further asserts the FCSC DS3 facilities are not special access service
but are switched-access service eligible for High Cost Program support.®' Aventure
bases this contention on its understanding that these lines are switched access because
they are conveying communications from a tandem switch over a high capacity DS3
cireuit to a conference call company, thereby making these lines eligible to receive High

Cost Program support.’?

29

130

.

:: Aventure Appeal Letter, at 4,

2 In the Maltter of Fed.-State Joint Bd. on Universal Service, CC Docket No. 96-45, Report & Order, FCC
97-157, 12 FCC Red 8776, § 89 (1997) (1997 Universal Service Order).

 See Id. at 11 89-91 (allowing carriers time to build out their networks to provide single-party service and
access to E911 service only if “exceptional circumstances” warranted the granting of universal service
support during the build out period). Aventure has provided no support for its argument that it only needed
to merely offer all designated services in order to receive universal service support.

* See Aventure Audit Report, at 8. Instead, Aventure argues that its switch is able to provide these services
and thus, Aventure is able to “provide access” to these services. Aventure also asserts that every support
line is not required to provide all of the designated services, although it offers no support for this statement.
See Aventure Audit Report, at 14.

* Aventure Appeal Letter, at 5.

1 at7.

2 I1d.at 8. See also Aventure Audit Report, at 72.
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Aventure’s assertion that its FCSC DD3 service is “switched service” conflicts with the
requirements of Parts 36 and 54 of the FCC's rules. 47 C.F.R. § 54.307(b)* and
§36.611(h)** require ILECs to only report the number of working Exchange Line C& WF
loops (or Category 1 loops) to receive High Cost Program support. These Category 1
Loops are defined by 47 C.F.R. § 36.152(2)(1)* as a discrete end user facilities between
local central offices and subscriber premises. Therefore, USAC cannot accept
Aventure’s reporting of 672 voice grade channels associated with its FCSC DS3 service
because 47 C.F.R. Part 36, Subpart G** would classify the FCSC DS3 service as a
wideband service. 47 C.F.R. §§ 54.307°" and 36.152°® specifically exclude wideband
circuits from receiving High Cost Program support. Therefore, the FCSC DS3 service
does not meet the definition of a Category 1 C&WF, and is correctly classified as
Category 2 C&WF (wideband), which is not eligible for High Cost Program support.”?

In additioné Aventure cites the FCC’s 2007 decision from Qwest v. Farmers and
Merchants® as support that its FCSC service qualifies for High Cost Program support.‘11

%5 47 CFR § 54.307(b) (“In order fo receive support pursuant to this subpart, a competitive eligible
telecommunications carrier must report to the Administrator the number of working loops it serves ina
service area pursuant to the schedule set forth in paragraph (¢} of this section, For a competitive eligible
telecommunications carrier serving loops in the service area of a rural incumbent local exchange carrier, as
that term is defined in § 54,5, the carrier must report, by customer class, the number of working loops it
serves in the service area, disaggregated by cost zone if disaggregation zones have been established within
the service area pursnant to § 54.315. For a competitive eligible telecommunications carrier serving loops
in the service area of a non-rural telephone company, the carrier must report the number of working loops it
serves in the service area, by customer class if the non-rural telephone company receives Interstate
Common Line Support pursuant to § 54,901 and by disaggregation zone if disaggregation zones have been
established within the service area pursuant to § 54.315 of this subpart, and the number of working loops it
serves in each wire center in the service area, For universal service support purposes, working loops are
defined as the number of working Exchange Line C&WF loops used jointly for exchange and message
telecommunications service, including C&WEF subscriber lines associated with pay telephones in C&WF
Category 1, but excluding WATS closed end access and TWX service. Competitive eligible
telecommunications carriers providing mobile wireless service in an incumbent LEC's service area shall use
the customer’s billing address for purposes of identifying the service location of a mobile wireless customer
in a service area."), :

* 47 CFR § 36.61 1(h) (“For rural telephone companies, as that term Is defined in § $1.5 of this chapter, the
number of working loops for each study area. For non-rural telephone companies, the number of working
loops for each study area and for each wire center, For universal service support purposes, working loops
are defined as the number of working Exchange Line C&WF loops used jointly for exchange and message
telecommunications service, including C&WF subscriber lines associated with pay telephones in CZWF
Category 1, but excluding WATS closed end access and TWX service. These figures shall be calculated as
of December 31st of the calendar year preceding each July 31st filing.").

% 47 CER § 36.152(a)(1) (“Exchange Line C&WF Exeluding Wideband—Category 1—This category
Includes C&W facilities between local central offices and subscriber premises used for message telephone,
private line, local channels, and for circuits between control terminals and radio stations providing very
high frequency maritime service or urban or highway mobile service.”).

%47 CFR § 36 Subpart G (“Wideband Channef — A communications channel of a bandwidth equivalent to
twelve or more voice grade channels.”).

7 See supra n.3s.

# See supran,37.

* dvenfure Audit Report, at 73,

“ In the Matter of Qwest Communications Corp, v. Farmers & Merchants Mutual Telephone Co.,, File No.
EB-07-MD-001, Mem, Op. and Order, FCC 07-175, 22 FCC Red 17973, 17985-88, 91 30-38 (2007)
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Specifically, Aventure asserts that the FCC found that Farmers and Merchants could
collect access charges for terminating calls to conference operators.” Aventure further
explains that although the FCC reconsidered its initial decision,* the FCC never reversed
its decision as to whether switched access charges may be collected from conference
operators’ calls.** However, the FCC in fact found that Farmers and Merchants was not
entitled to charge switched access rates for calls from conference operators, In the 2009
Qwest Reconsideration Order, the FCC reversed its earlier decision and found that
Farmers and Merchants were not entitled to charge switched access charges for calls
made by conference operators because the conference operators were not “end users”
who were purchasing services through Farmers and Merchants’ tariff.** The Commission
explained that the services Farmers and Merchants were providing to the conference
operators were not the services that wére offered through Farmers and Merchants’
tariff.*® The Commission stated that “because the conference calling companies did not
subscribe to services offered under Farmer’s filed tariff, they were not ‘customers’ or
‘end users.” In turn, the service Farmers provided to Qwest for calls of the conference
calling companies was not ‘switched access service’ as defined in the tariff,”* Thus,
Qwest was not required to pay Farmers and Merchants’ charges for terminating the
conference calling companies’ calls and the FCC directed Qwest to file a complaint for

damages.*®

In its appeal, Aventure also cites to an older line of FCC cases where the Commission
found that AT&T failed to meet its burden to show that the rural LECs violated FCC
rules by entering into revenue sharing agreements with conference call operators.49
Aventure concludes that because the FCC found that AT&T did not meet its burden to
show these carriers violated FCC rules, the FCC also concluded the carriers were entitled
to collect switched access charges for conference operators’ calls.*® However, this
specific issue was not discussed in the orders cited by Aventure. In addition, the FCC

(finding that Farmers and Merchants did not violate Commission rules when it imposed terminating access
charges for calls from conference operators because the Commission found that the conference operators
were purchasing services through the company’s tariff).
' Aventure Appeal Letter, at 8. -
2 See id.
** In the Matter of Qwest Communications Corp. v. Farmers & Merchants Mutual Telephone Co., File No.
EB-07-MD-001, Second Order on Reconsideration, FCC 09-103, 24 FCC Red 14801 (2009) (2009 Qwest
Reconsideration Order) (reversing its original order and finding conference calling companies were not end
uscrs under Farmers and Merchants” tariff and that Farmers and Merchants was not entitled to charge the
g\mt tariffed switch access rates).

See Aventure Appeal Letter, at 8.
4 2009 Qwest Reconsideration Order, 24 FCC Red at 14813, § 26.
“¢ See id. at 14810, §22.
1d.
“* Id. at 14801, § 1 (“Qwest may file a supplemental complaint for damages within sixty days of the release
of this order.”),
“ See Aventure Appeal Letter, at 8 (citing to In the Matter of AT&T corp. v. Jefferson Telephone Co., File
No. E-97-07, Mem. Op. and Order, FCC 01-243, 16 FCC Red 16130 (2001), In the Matter of AT&T Corp.
v. Frontier Cammunications of Mt. Pulaski, Inc., et al., File No, E-96-36, Mem. Op. and Order, 17 FCC
Red 4041 (2002); In the Matter of AT&T Corp. v. Beehive Telephone Co. ¢! al, File No. E-97-04, Mem,
Op. and Order, FCC 02-186, 17 FCC Red 11641 (2002)).
5 See Aventure Appeal Lelter, at 8,
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issued a series of recent orders in 2011 and 2013 holding that the carriers were not
entitled to switched access charges for conference operators’ calls because the carriers
were not providing the conference operator customers tariffed services.” As USAC will
discuss further below, Aventure was not providing its FCSC customers with tariffed
services. Thus, Aventure's FCSC customers were not “end users” under Aventure’s tariff
and Aventure was not entitled to charge access charges for the conference operators’

calls.

IV,  Aventure’s FCSC Customers were not “End Users” and Did Not Subscribe to
Aventure’s Tariffed Services

Aventure disputes the Jowa Utilities Board’s (IUB's) 2009 decision that FCSC service
does not have any “end users.” Aventure asserts that the FCC found that conference
call operators are end users‘and that the calls “terminate” at the location of the conference
call bridge equipment.*® Further, Aventure believes the [UB’s findings in the 2009
decision violate FCC’s precedent and cannot be relied upon for this audit.”

In 2009, the TUB issued an order regarding Aventure and the services provided to its
FCSC customers.® Specifically, the IUB found that the “FCSCs are not end users of the
Respondents [including Aventure] for purposes of their intrastate tariffs. The FCSCs did
not subscribe to the Respondent’s access or local service tariffs and the FCSC did not
expect to pa‘y for and did not pay for any of the Respondents’ local exchange service
offerings.”® In addition, the TUB also found that the Respondents’ calls did not
terminate at end users’ premises.’’ The IUB found that the FCSCs’ conference bridge
equipment was located at the Respondents’ premises and that the premises were under
the control of the Respondents and not the end users.*® Thus, the TUB concluded that the
FCSC lines terminated at the Respondents® premises and not the premises of the end
users.” The [UB further found that certain FCSC calls were delivered to a router at

' See, e.g., In the Matter of Qwest Communications Co. v, Northern Valley Communications, File No. EB-
11-MD-001, Mem. Op. and Order, FCC 11-87, 26 FCC Red 8332, 8338, § 11 (2011) (finding that CLECs
may not impose switched access charges pursuant to a tariff unless it is offering the tariffed services to its
end users); In the Matter of Qwest Communications Co. v. Sancom, Ine., File No, EB-10-MD-004, Mem,
Op. and Order, FCC 13-321, 28 FCC Red 1982, 1994, 1 28 (2013) (“We find that the Free Calling
Companies were not ‘end users' under Sancom’s Tariff and, therefore, that Sancom was not entitled to
charge Qwest for switched access under the Tariff. By charging Qwest nonetheless, Sancom violated
sections 201(b) and 203(c) of the Act.”); In the Matter of AT&T Corp. v. ANl American Telephone Co., et
al., File No. EB-09-MD-010, Mem. Op. and Order, FCC 13-38, 28 FCC Red 3477, 3494-95, § 38 (2013)
(All American Order) (holding that the carriers did not terminate calls to *end users’ within the meaning of
glzwir tariffs and thus, they could not properly bill for access services under the terms of their tariffs.).
Id at 12.
:: See Aventure Appeal Letter, at 12 (citing to the FCC’s first Qwest Order that was subsequently reversed).
S
%3 See In the Matter of Qwest Communications Corp. v. Superior Telephone Cooperative, et al., Docket No.
FCU-07-2, Final Order (lowa Utilities Board 2009) (2009 [UB Order).
*Id at 34.
5 See id. at 39.
8 See id,
5 See id.
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Aventure’s central office and then forwarded to its ultimate destination,*® The IUB
concluded that “the called party was not the FCSC, it is a person or business located
somewhere other than the Respondents’ exchanges. Therefore these calls are not subject
to intrastate terminating switching access charges in Jowa.”®' The IUB concluded that
“none of the FSCS associated with the Respondents were end users for purposes of the
Respondents’ intrastate exchange access tariffs, none of the intrastate toll traffic
associated with the FCSCs terminated at an end user’s premises, and much of the
intrastate toll traffic associated with the FCSCs did not terminate in the Respondents’
certificated local exchange area. For each of these reasons, intrastate access charges did
not apply to calls to the FCSCs and should not have been billed to the IXCs for calls to

numbers assigned to the FCSCs. "

USAC concurs with the findings made by the IUB in 2009 regarding Aventure because
during the audit Aventure was unable to provide documentation to show that: (1) the
FCSC customers were end users and were subscribing to services from Aventure’s
tariff:® and (2) that the FCSC customers were located in Aventure’s designated service
area.”! Specifically, Aventure has not provided documentation to'show that the FSCS
companies were in fact subscribing to Aventure’s tariffed services.®® USAC does not
agree that the documentation provided by Aventure during the audit demonstrates that
Aventure assessed and billed its FCSC customers any fees related to these FCSC lines
including the end user common line charges required for MLB lines per the FCC Form
555 instructions.®® In addition, USAC further notes that the TUB also determined during
its investigation that Aventure did not assess any fees to its FCSC customers and that
Aventure, like Farmer and Merchants above, entered into untariffed agreements with its
FCSC customers.”” Aventure has not provided USAC with sufficient documentation to
demonstrate that it provided FCSC customers with tariffed services and that Aventure

 See id. at 42.

S 1d.

“ Id, at 53-54.

8 See Aventure Audit Report, at 9-10, 63-66, 75-76.

© * Seeid. at9, 61-63, 74-75.

 See id. at 9-10.

¢ See id. at 64,

§7 See 2009 1UB Order, at 26-27 (addressing Aventure’s claims that it invoiced its FCSC customer $5 per a
line, per month fee, and agreeing with Qwest’s evidence that the invoices were never issued to the FCSC
customers and were instead issued to an intermediary broker). The IUB concluded that although it *is not
clear when Aventure sent the invoices for this untariffed rate, [that] they were not legitimate bills for which
Aventure expected to be paid.” /d. In addition, the ITUB concluded that “the FCSCs did not subseribe to
the services in the Respondents’ access and local exchange tariffs and therefore were not end users of the
Respondents ..., The Board finds the lack of timely, legitimate billing for tariffed services by the
respondents demonstrates that the FCSCs did not actually subscribe to a billable tariffed service.
Moreover, there is convincing evidence that the Respondents did not intend to bill the FCSCs for any
services under their tariffs, as required in order for intrastate access charges to apply, Specifically, the
Respondents did not comply witli the billing requirements of their tariffs when they did not send the FCSCs
monthly local exchanges invoices, they did not biil the FCSCs the EUCL on any invoices, they did not bill
the FCSCs a federal USF charge on any invoices, and they did not bill the FSCS for ISDN Line Ports,
ISDN BRI arrangements, or ISDN PRI arrangements on any invoices.” Id. at 24-25. Aventure’s billing
documentation given to USAC provides that Aventure billed its FCSC customer $5 per line, but there is no
indication on the invoice that any of the requested fees were accessed, Aventure Audit Report, at 44.



Mer. Jonathan E, Canis
Arent Fox LLP
October 29, 2013
Page 10 of 13

billed the FCSC customers monthly access fees and services.®® Thus, USAC determined
that the FCSC customers were not end users and that the FCSC lines were not eligible for
High Cost Program support.”’ In addition, the documentation provnded by Aventure
showed that its FCSC customers were not located in its designated service area and that
the calls terminated outside of Aventure’s service area,”

Aventure al;%ues that USAC may not rely on the findings by IUB or the [UB’s September
2009 order.” However, as discussed above, USAC concurs with the [UB’s findings. In
addition, USAC further notes that the Commission rejected a similar argument by a rural
ILEC who alleged the findings from the Utah Public Service Commission should not be
relied upon by the Commission. The Commission responded with “[w]e disagree with
Defendants’ contention that the Utah PSC’s findings are irrelevant to our analysis. The
Utah PSC conducted extensive proceedings into All American’s _Berations and its
findings are credible and independently supported by the record.”

Aventure further contends the IAD report improperly dismisses the FCC's Connect
America Fund Order as controlling precedent.”® Aventure asserts that the Connect
America Fund Order confirms that calls to conference operators and chat lines should be
deemed regulated, switched access services,” USAC disagrees that the Connect America
Fund Order supports Aventure’s assertion that its FCSC lines are eligible switched
access services, As explained above, USAC determined that Aventure provided special
access services that are not eligible for High Cost Program support.’ In addition, USAC
also determined that Aventure’s FCSC customers were not end users.” Further, the
Connect America Fund Order’s revised rules regarding simulated call traffic were not in
effect during the time period audited and cannot be applied retroactively.”’ For these
reasons, USAC finds that Aventure’s reliance on the Connect America Fund Order does
not render its FCSC lines eligible for High Cost Program support,

V. Aventure’s FCSC Lines Were Not “Revenue-Producing” And Were Not
Eligible for High Cost Program Support

Aventure asserts that the FCSC lines reported should be considered revenue producing
because: (1) Aventure’s relationships with its conference operator customers is a form of
“access sharing;” (2) Aventure has billed for interstate switched access charges and is
pursuing collection actions against the long distance carriers to recover them; and (3)

@ See Adventure Audtt Report, at 9-10, 67, 75.
% See id,
See Aventure Audit Report, at 9, 62-64, 74.
7! See Aventure Appeal Letter, at 12,
A » Al American Order, 28 FCC Red at 3495, 39.
Avemwe Appeal Letter, at 13,
™ Id. at 14,
e -, See supra at Section IIL,
™ See supra at Section V.
7 See Adventure Audit Repor!, at 75,




Mr. Jonathan E, Canis
Arent Fox LILP
October 29, 2013
Page 11 of 13

NECA has stated in their presentations that a carrier does not have to bill or collect any
amount in order to report a “revenue producing lnop

Aventure's reference to access sharing based on verbiage from the FCC's Comnect
America Fund Order is unavailing. First, as previously discussed, the determinations of
that Ordcr are only effective prospectively and were not in place for the period in
question.” 9 Second, Aventure’s arrangements with its conference operator customers in
revenue sharing agreements which convey the benefit of FCSC’s traffic resultant
terminating access stimulation do not supplant the requirement to charge its FCSC
customers for the tariffed DS3 service.

IAD determined that Aventure did not provide adequate biliing documentation to support
that any payments were made by any of its FCSC customers in compliance with the
requirements of 47 C.F.R. § 54.202(¢).* Aventure did not provide reasonable evidence
that it assessed or collected any fees related to these lines, including the end user common
line charge required for MLB lines per the Form 525 instructions, Without sufficient
evidence to conclude otherwise, the auditors were not able {o find that these lines were
revenue producing working loops. As such, the FCSC lines could not be reported as such

for High Cost Program support purposes.“

USAC further notes that Aventure’s arguments for collecting service access charges are
aimed at the long distance IXCs. Aventure has not provided any evidence that it has also
billed its FCSC customers and is pursing collection actions against its FCSC customers

for non-payment of services. ¢

USAC also finds that the cited NECA’s presentations are unpersuasive and do not modify
the audit findings. Although, NECA may include a broad definition for “revenue
producing” in its presentation, the fact remains that Aventure did not provide all the
designated services set forth at 47 C.F.R. § 54.101 to its FCSC customers. As explained
above, the FCSC lines do not meet the criteria requlred by 47 CF.R. § 54.101 and
therefore the lines reported are ineligible to receive High Cost Program support.®*

VI. USAC’s Audit Findings Are Not Novel and Are Not Being Anplied

Retroactively Towards Aventure’s Audited FCSC Lines

See Aventure Appeal Letter, at’15.

" See Aventure Audit Report, at 75.
¥ 47 CF.R, § 54.202(¢) (“All eligible telecommunications carriers shall retain all records required to
demonstrate to auditors that the support received was consistent with the universal service high-cost
progran rules, These records should include the following: data supporting line count filings; historical
customer records; fixed asset property accounting records; general ledgers; invoice copies for the purchase
and maintenance of equipment; maintenance contracts for the upgrade or equipment; and any other relevant
glacéamen’t;umn This documentation must be maintained for at least five years from the receipt of

naing
B dventure Audit Report, a1 9. .

%2 See Aventure Audit Report, at 18-10. See also Aventure Appeal Letter, at 15,

¥ See supra at Section I1.



Mr. Jonathan E, Canis
Arent Fox LLP
October 29, 2013
Page 12 of 13

Aventure asserts that the Aventure Audit Report includes novel findings that are not
supported by FCC rules or orders and that USAC is retroactively applying new rules
towards Aventure’s audited line counts.? Specifica [y, Aventure argues that there is no
precedent to conclude that voice grade servxces terminated over a high-capacity circuit do
not qualify for High Cost Program support.®® Aventure also asserts that USAC has never
made a determination on whether ngh Cost Program support can be provided for calls
provided to conference call operators.®® Thus, Aventure argues that USAC issued novel
findings and is retroactively applying new rules to the audited FCSC lines.

USAC does not concur that it has issued novel findings or is retroactively applying new
rules towards Aventure’s audited FCSC lines, As explained above, even though
Aventure’s high-capacity circuit may be used to provide all the enumerated voice
services pursuant to 47 C,F.R. § 54.101, Avenmre concedes that it is not providing all the
required voice services to its FCSC customers.®” The issue has never been whether
Aventure’s high-capacity circuit is able to provide all the required voice services, but
rather Aventure is not providing all required voice services to its FCSC customers.
Aventure is not eligible to receive federal universal service High Cost Progtam supsgort if
it is not providing all of the-required voice services set forth at 47 C.F.R, § 54.101,
Further, the Commission’s 1997 Universal Service Order set forth this precedent and it is
not a new rule that is being applied retroactively to Aventure’s audited FCSC lines.”®

USAC is not required to address the general question of whether any calls to conference
operators may be eligible for federal universal High Cost Program support. USAC
determined through the audit of Aventure’s FCSC lines that these specific FCSC lines are
not eligible for High Cost Program support for the reasons discussed above.

VII. Conclusion

USAC has reviewed and considered the documentation and arguments proffered by
Aventure in regards to the Aventure Audit Report’s findings. USAC is not persuaded to
reverse the auditor’s findings for the following reasons. First, Aventure failed to provide
all the required services at 47 C.F.R. § 54.101 to its FCSC customers.”’ To receive High
Cost Program support, ETCs are required to provide all of the required services.”
Second, Aventure’s services to FCSC customers were ineligible special access services

See Aventure Appeal Letter, at 19.
See id

% See id,
¥ See Aventure Appeal Letter, at 5 (“Aventure does not provide {emergency calling, operator, or directory

assistance] services to its conference operator customers because they cannot use such services,”).

See supra at Section I1,

% See id,
* See 1997 Universal Service Order, 12 FCC Red 8776, § 89 (“Consistent with the Joint Board’s
recommendation, we conclude that eligible carriers must provide each of the designated services in order to
rev::elvc universal service support.”).

* See supra at section II.,

%2 See 1997 Universal Service Order, 12 FCC Red at § 89.
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and not eligible switched access services.” Third, Aventure’s FCSC customers were not
end users and the FCSC customers were not located in Aventure’s designated service
area.” Finally, because Aventure did not invoice or bill access charges to its FCSC
customers, USAC determmcd that the FCSC lines were not working loops eligible for
federal universal support.”® Therefore, as discussed above, Aventure’s appeal is hereby
denied.

Aventure A Rights

If you wish to further appeal this decision, you may file an appeal pursuant to the
requirements of 47 C.F.R. Part 54, Subpart I. Detailed instructions for filing appeals are

available at:

http://www.usac.org/hc/about/program-integrity/appeals.aspx

//sl! Universal Service Administrative Company

” o See supra at Section 11,
™ See supra at Section 1V.
% See supra at Section V.



