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COMMENTS OF THE NAVAJO NATION TELECOMMUNICATIONS  
REGULATORY COMMISSION (NNTRC) ON SBI’s PETITION FOR WAIVER 

The Navajo Nation Telecommunications Regulatory Commission (“NNTRC”), through 

undersigned counsel, and pursuant to Sections 1.415 and 1.419 of the Commission’s rules (47 

C.F.R. §§ 1.415 & 1.419), respectfully submits these Comments in the above-referenced 

proceeding in response to the “Petition for Waiver, Expedited Action Requested,” filed by Smith 

Bagley, Inc. (“SBI”), on August 8, 2014.  In its Petition for Waiver, SBI requests that the 

Commission waive Section 1.2110(f)(3)(i) in order to treat the Eastern Agency of the Navajo 

Nation (located in New Mexico), as Tribal lands for purposes of the Tribal Lands Bidding Credit 

for the upcoming AWS-3 auction, currently set for November 13, 2014, with short form 

applications for Auction 97 due September 12, 2014, just a month away.  With these Comments, 

NNTRC supports SBI’s waiver request. 

I. BACKGROUND

As the largest native nation in the United States in terms of reservation size, the Navajos 

have been particularly disadvantaged by Federal and state communications policies.  The Navajo 

Nation consists of 17 million acres (26,111 square miles) in portions of three states (Arizona, 

New Mexico, and Utah).  Advanced communications services have come slowly to the Navajo 



Nation, and the Eastern Agency portion of the Navajo Nation (the portion in the state of New 

Mexico), has seen very limited service because of its highly rural nature and lack of significant 

businesses.  The BTOP grant that provided $34.2 million in funding to the Navajo Tribal Utility 

Authority (NTUA) to provide middle-mile service and last mile wireless service through NTUA-

Wireless, did not extend to the Eastern Agency.  As the SBI Petition for Waiver points out, 

telephone penetration and per capita income lag behind that of other Native Americans (74.1% 

telephone penetration and per capita income of $10,978).  SBI Petition, p. 6.  Nearly 36% of 

Navajo Nation residents in the Eastern Agency subsist below the federal poverty level.  Id.  The 

Eastern Agency is in dire need of assistance in terms of closing the Digital Divide. 

The NNTRC was established pursuant to Navajo Nation Council Resolution ACMA-36-

84 to regulate all matters related to telecommunications on the Navajo Nation.  The NNTRC is 

committed to the protection of the public welfare, regulation and the security of the Navajo 

Nation and its people with regard to telecommunications.  The NNTRC is specifically 

authorized, pursuant to the Navajo Telecommunications Regulatory Act, to act as the 

intermediary agency between the Navajo Nation and the Federal Communications Commission, 

including representing the Navajo Nation in proceedings before the Commission.  The FCC has 

recognized the jurisdiction of the NNTRC over telecommunications activities on the Navajo 

Nation, including the Eastern Agency: 

The Navajo Nation Telecommunications Regulatory Commission (NNTRC) was 
established by the Navajo Nation with authority to assert jurisdiction over matters 
of the telecommunications industry and services on the Navajo Nation.1

See Petition of NTUA Wireless for Designation as an Eligible Telecommunications Carrier, DA 14-200, 
released February 18, 2014, ¶ 16.



II. THE NAVAJO EASTERN AGENCY SHOULD BE TREATED AS TRIBAL 
LANDS FOR PURPOSES OF THE AWS-3 AUCTION 97 AND THE TRIBAL 
LANDS BIDDING CREDIT

The Eastern Agency is as much part of the Navajo Nation as any of the other four Navajo 

agencies.2  Internally to the Navajo government, it is treated no differently than any of the other 

agencies.  Each Agency resides within the established external boundaries of the federally 

recognized Navajo Nation (excepting the “island” areas of Alamo, Ramah, Jeddito, and 

Tohajiilee that are disconnected from the rest of the Navajo Nation).  The only difference with 

the Eastern Agency is that it contains a “checkerboard” mix of trust, fee, New Mexico 

government owned, and non-native owned land.  Nonetheless, the population of the Eastern 

Agency is 97 percent Navajo.3  All of it constitutes the aboriginal homeland of the Navajo 

people.  Those people vote in Navajo elections, receive both federal and Tribal services, and 

engage in the community through the Eastern Agency Chapter Houses.  As far as the Navajo 

government, Navajo people, and the NNTRC are concerned, the Eastern Agency is Tribal lands, 

regardless of what decision the FCC made in decades past as to the land status of the Eastern 

Agency. 

Waiving the Commission’s Rules in order to treat the Eastern Agency as a qualified 

Tribal land is consistent with prior Commission precedent.  As SBI points out, in 2005 the 

Commission waived its rules to enable eligible residents in the Eastern Agency to receive Tier 4 

2 The Navajo Nation government is broken into five agencies, Chinle Agency, Eastern Agency, Western 
Agency, and Northern Agency.    
3 See 
http://www.nndcd.org/content.asp?CustComKey=292717&CategoryKey=508697&pn=Newsletter&Dom
Name=nndcd.org, (Navajo Nation Division of Community Development link to 2010 census figures by 
Chapters in the Eastern Agency).



Lifeline and Line-Up support.4  More recently, the FCC granted Eligible Telecommunications 

Carrier (ETC) status for Lifeline/Link-Up purposes to NTUA-Wireless throughout the Navajo 

Nation, including the Eastern Agency.5  In doing so, the FCC said this about the relationship 

between the FCC, the Navajo government, and Navajo land: 

Inherent Tribal sovereignty, guarded by treaties, federal law, executive orders, 
and numerous court decisions, dictates that the government of the Navajo Nation 
exercises authority over the Tribal commercial activities on its land. The Navajo 
Nation Telecommunications Regulatory Commission (NNTRC) was established 
by the Navajo Nation with authority to assert jurisdiction over matters of the 
telecommunications industry and services on the Navajo Nation. Additionally, the 
Navajo Tribal Utility Authority (NTUA) is a governmental non-profit enterprise 
established and Tribally owned by the Navajo Nation for the purpose of 
promoting expansion of utilities on the Navajo Nation, including 
telecommunications services. NTUA Wireless is Navajo owned and submits to 
the jurisdiction over its operations by the NNTRC.40 As such, NTUA Wireless is 
subject to the laws and jurisdiction of the Navajo Nation. Therefore, we find that 
NTUA Wireless is a Tribally-owned commercial mobile radio service provider 
subject to the laws and jurisdiction of the Tribal authority of the Navajo Nation. 

NTUA-Wireless, ¶ 16 (footnotes omitted).  Applying the Tribal Lands Bidding Credit to 

the Navajo Eastern Agency would be completely in line with this precedent, as well as the spirit 

of the Rules.  Indeed, denying the instant waiver, which could attract bids from several carriers, 

not just SBI, would be contrary to the manner in which the FCC has treated the Eastern Agency 

over the past decade.  After all, as the Commission stated in 2005, the Eastern Agency suffers 

from the “same impediments to subscribership and infrastructure as those existing on Tribal 

lands.”6  To the extent that the Commission is unwilling to simply declare the obvious, that the 

See In the Matter of Federal-State Joint Board on Universal Service; Smith Bagley, Inc. Petition for 
Waiver of Section 54.400(e) of the Commission's Rules, FCC 05-77 (rel. March 30, 2005).
5 See Petition of NTUA Wireless for Designation as an Eligible Telecommunications Carrier, DA 14-200, 
released February 18, 2014. 

In the Matter of Federal-State Joint Board on Universal Service; Smith Bagley, Inc. Petition for Waiver 
of Section 54.400(e) of the Commission's Rules, ¶ 10.  



Eastern Agency constitutes actual Tribal lands, it should waive the rule to treat the Eastern 

Agency as such.   

There is another reason why the FCC should consider the Eastern Agency as qualified 

tribal land.  As the NNTRC begins to exercise its sovereign power to oversee 

telecommunications services on the Navajo Nation, it is necessary that it be allowed to oversee, 

and regulate where necessary, all the lands within the external border of the Navajo Nation.  

Limiting NNTRC’s jurisdiction over the Eastern Agency impinges on the NNTRC’s ability to 

carry out its responsibilities under Navajo Law.  As the FCC recently stated in its E-rate 

Modernization Order: 

The Commission recognizes the historic federal trust relationship and responsibilities 
it has with federally recognized Tribal Nations. Accordingly, we have a longstanding 
policy of promoting Tribal self-sufficiency and economic development and have 
developed a record of helping to ensure that Tribal Nations and those living on Tribal 
lands obtain access to communications services.7   

Recognizing the Eastern Agency as part of the Navajo Nation, under the jurisdiction of 

the NNTRC, and therefore a qualified tribal land, is entirely consistent with this mandate. 

III. CONCLUSION

For all intents and purposes, the portion of the federally recognized Navajo Nation that is 

located in New Mexico – the Eastern Agency – is part of the Navajo Nation.  It therefore should 

be treated as “qualified tribal land” for purposes of the AWS-3 auction and all bidders should be 

able to take advantage of the Tribal Lands Bidding Credit.  It is the only equitable answer.  

NNTRC therefore supports the immediate grant of the Petition for Waiver filed by SBI. 

7 Modernizing the E-rate Program for Schools and Libraries, First R&O and FNPRM, FCC 14-99, 
released July 23, 2014, ¶ 244. 



Respectfully submitted, 

 NAVAJO NATION TELECOMMUNCATIONS 
REGULATORY COMMISSION  

By: _______/s/______________ By: ___________/s/_____________ 
James E. Dunstan Brian Tagaban 
Mobius Legal Group, PLLC Executive Director 
P.O. Box 6104  P.O. Box 7740 
Springfield, VA 22150 Window Rock, AZ  86515 
Telephone:  (703) 851-2843 Telephone:  (928) 871-7854 
Counsel to NNTRC

Dated:  August 21, 2014 


