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Before the 
Federal Communications Commission 

Washington, D.C. 20554 

Reply Comments of Joe Shields on the Comments of The Computer and 

Communications Industry Association on the Petition

For Expedited Declaratory Ruling of Milton H. Fried, Jr. and Richard Evans

The Computer and Communications Industry Association (hereinafter “CCIA”) in 

their comments falsely claim that text messages are not calls. Further, CCIA claims that 

the courts originally determined that text messages are calls. It is well settled that the 

Commission and the courts together (emphasis added) have determined that text 

messages are calls under the TCPA. 

The Commission has held that text messages are calls. "We affirm that under the 

TCPA, it is unlawful to make any call using an automatic telephone dialing system or an 

artificial or prerecorded message to any wireless telephone number …This encompasses 

both voice calls and text calls to wireless numbers including, for example, short 

message service (SMS) calls, provided the call is made to a telephone number assigned to 

such service." In the Matter of Rules and Regulations Implementing the Telephone 

Consumer Protection Act of 1991, Report and Order, 18 FCC Rcd. 14014, 14115 (July 3, 

2003).

Courts that have addressed the issue of whether text messages are “calls” have 

been unified in their decisions. See Satterfield v Simon & Shuster Inc., 569 F.3d 946, 954 
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(9th Cir.2009); Joffe v. Acacia Mortgage Corp., 121 P.3d 831 (Ariz. App. 2005), Lozano

v. Twentieth Century Fox Film Corp., 702 F. Supp. 2d 999 - Dist. Court, ND Illinois 

2010; Abbas v. Selling Source, LLC, No. 09-CV-3413, 2009 WL 4884471 (N.D. Ill. Dec. 

14, 2009) and Kramer v. Autobytel, Inc., 759 F. Supp. 2d 1165 (N.D. Cal. 2010). 

The commentor CCIA has provided no reason or authority to walk back the 

unified determination that text messages are calls. Simply because the commentor 

believes text messages are similar to emails doesn’t warrant changing the unified 

approach that text messages are calls. 

How a text message originates or is delivered to a wireless carrier is immaterial. 

The excuse that text message calls are not dialed is a red herring. The issue is how the 

text message was delivered to the cell phone. For a text message to be delivered to a cell 

phone the destination address requires a cell phone number. Any reasonable person will 

agree that an incoming text message causes a cell phone to “ring” just as an incoming call 

does.  Thus text messages telephone calls made to a cellular telephone number. 

As everyone knows spam constitutes 97 percent of all emails sent. If the 

Commission were to agree with the commentor, CCIA, it would be reasonable to assume 

that text messages would follow in the same footsteps as email. Clearly, the commentor 

CCIA has failed to consider the outcome if the Commission were to determine that text 

messages are not calls and therefore fall outside of the TCPA. Further, the Commentor 

has failed to recognize what would happen if the Commission were to determine that 

“cloud” dialers or VOIP are not calls subject to the TCPA. 

The commentor CCIA seeks a world where the TCPA would be meaningless and 

cell phones would have no protection from unwanted and unauthorized robocalls and text 
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message calls. That was not the intention of Congress in creating the TCPA. The 

Commission must recognize that many petitioners and commentors seek to neuter the 

TCPA. These petitioners and commentors falsely claim that the TCPA stifles 

communications and innovation. Yet the TCPA permits all manner of communications 

and innovation as long as the called party has provided prior express consent. 

It is not unreasonable to require members of the CCIA to ask for permission prior 

to initiating a text message call to a cell number. Text message calls to cell phones 

without prior express consent are extremely intrusive and a threat to safety when they 

distract a driver, someone operating heavy equipment or someone responsible for the 

operation of sensitive equipment. 

Therefore, the Commission cannot create a gaping loophole in the TCPA for any 

equipment configuration that attempts to evade the protections of the TCPA.  The ACA 

has brazenly asked for the Commission on guidance on how to configure aa automatic 

dialer that is TCPA compliant. 

If the Commission were to provide an automatic dialer configuration that is TCPA 

compliant the Commission will have neutered the TCPA and opened the flood gates to 

millions if not billions of unwanted and unauthorized robocalls and text message calls. 

The TCPA was enacted to protect cell phone subscriber not to protect businesses 

when they invade the privacy of another. Simple because it has become so cheap to use 

automatic dialers is not justification to neuter the TCPA. Let the callers ask for 

permission.  That is the only way to respect the privacy of cell phone subscribers. And 

that is what the Commission should be doing – protecting the privacy of cell phone 
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subscribers instead of creating loop holes for businesses to evade the requirements of the 

TCPA. 

The Commission should find that an automatic dialer is any equipment that has 

the capacity to store telephone numbers to be called and to dial such stored numbers 

without human intervention regardless of how many separate pieces of equipment are 

used to “dial” a cell number or how the dialer is configured to “dial” cell numbers. 

Respectfully submitted, 

_____/s/_________

Joe Shields 
Texas Government & Public Relations Spokesperson for Private Citizen Inc. 
16822 Stardale Lane 
Friendswood, Texas 77546 


