
Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C.  20554 
 
 
 
 

 
In the Matter of ) 
 )  
Petitions Pursuant to Section 706 of the  )  
Telecommunications Act of 1996 ) 
for Removal of State Barriers to  ) WC Docket No. 14-115 (Wilson) 
Broadband Investment ) WC Docket No. 14-116 (Chattanooga) 
and Competition ) 
 )  
 

COMMENTS OF THE SOUTHEAST ASSOCATION OF TELECOMMUNICATIONS 
OFFICERS AND ADVISORS  

 
I.  INTRODUCTION  

 The SouthEast Association of Telecommunications Officers and Advisors (“SEATOA”), 

a chapter of NATOA, consists of local government officials, staff members and their consultants 

whose responsibilities include developing and administering local community broadband and 

other communications systems across the four state region of North Carolina, South Carolina, 

Georgia and Tennessee. SEATOA submits these comments in full support of the dual Petitions 

of the City of Wilson, North Carolina (“Wilson”)1 and the Electric Power Board of Chattanooga, 

Tennessee (“EPB”)2 (collectively “Petitioners”) filed on July 24, 2014 and released for public 

comment on July 28, 2014, in the above-captioned proceedings. 

 

II. STATEMENT OF SUPPORT  

 SEATOA strongly supports these dual Petitions and encourages the Commission to 

preempt North Carolina and Tennessee state laws to the extent requested in the respective 

Petitions on the grounds that they create artificial barriers to broadband infrastructure 

investment, deployment, competition and innovation, by severely restricting and unreasonably 

                                                 
 1 See Petition Pursuant to Section 706 of the Telecommunications Act of 1996 for Removal of State Barriers to 
Broadband Investment and Competition, filed by City of Wilson, North Carolina, WC Docket No. 14-115 (filed July 
24, 2014) (Wilson, NC Petition). 
 
2 See Petition Pursuant to Section 706 of the Telecommunications Act of 1996 for Removal of State Barriers to 
Broadband Investment and Competition, filed by Electric Power Board, Chattanooga, Tennessee, WC Docket No. 
14-116 (filed July 24, 2014) (EPB Petition). 
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delaying the options available to local communities to obtain 21st Century broadband 

infrastructure and services for their businesses and residents. 

 
 A.   State Broadband Laws like those in North Carolina and Tennessee Create 

Artificial Barriers to Broadband Infrastructure Investment, Deployment, 
Competition and Innovation 

 

 For four years, SEATOA was actively involved in opposing anti-competitive legislation 

strongly advocated by North Carolina’s large incumbent telephone and cable companies, whose 

efforts ultimately proved successful in 2011 with a new state law: Section 160A-340 (known as 

“H129”). The proponents of the bill included the companies who would be, and were, competing 

with City of Wilson’s and other municipal fiber networks,3, and the end result of the legislation 

was to severely restrict the service area of the communities who offered competitive alternatives 

to those companies and to stifle any further municipal retail broadband deployments in North 

Carolina.    

 North Carolina’s H129, dubbed the “Level Playing Field Act” by its promoters, is 

nothing of the sort.4 The law does not subject the large private sector incumbents to the 

numerous restrictions it applies only to local North Carolina municipalities.5 As SEATOA stated 

in 2011, if this law were applied to the large private sector incumbents, there is no imaginable 

way they could operate in a competitive market.6 As Wilson’s Petition recites, the law’s 

provisions severely handicap municipal broadband providers from operating, and therein 

financing, a fiber-optic broadband system, especially in a competitive market, and restricts the 

service areas of current and all future municipal providers.7 The law’s benefit to the incumbents 

was obvious. Municipalities were deploying next generation fiber networks and this competitive 

alternative access to higher capacity services had the potential to force them to upgrade their own 

networks, meaning for some, overbuilding their existing coaxial or copper infrastructure.  

                                                 
3 Time Warner Cable ("TWC") and the North Carolina Cable and Telecommunications Association ("NCCTA") 
consistently spearheaded the lobbying effort through these four years.  NCCTA is located in the law office of one of 
TWC’s chief lobbyists and legal firms, and TWC government relations staff are top officers and board members of 
NCCTA.. See http://associationdatabase.com/aws/NCCTA/pt/sp/about.  Centurylink was neutral on early versions 
of H129 in the first few years as it worked to negotiate a partnership with the City of Wilson until those negotiations 
fell apart. AT&T was neutral on the legislation in 2011 but was a member of NCCTA at the time..  
4 See NCLM legislative handout February 24, 2011 or Attachment 1. 
5 Wilson, NC Petition at page 14, pages 27-38 ; The legislation only regulates municipal providers of cable and 
broadband, and was ironically pursued by the large incumbents one year after they had successfully lobbied for 
complete cable deregulation in the state. 
6 See SEATOA legislative handout, February 2011 or Attachment 2. 
7 Wilson, NC Petition, pages 25-39. 
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 After three years, the next generation capacity of Wilson’s municipal fiber network has 

become nationally renowned. In July 2014, Wilson became North Carolina’s first municipality to 

offer symmetrical gigabit broadband services to its community.8 What a loss to North Carolina 

that H129 prohibits them from sharing this bandwidth and all its economic development benefits 

with any neighboring communities where it makes financial sense. H129’s artificial barriers even 

prevent Wilson from sharing its next generation services with the five underserved rural counties 

it already serves with electricity, an otherwise natural and economical reach. 

 If the intention of H129 was to arrest further deployment of municipal broadband systems 

it succeeded. Numerous plans that were in the works by various local North Carolina 

communities to build competitive, 21st century fiber networks for retail business and residential 

use ground to a halt with the passage of H129.  SEATOA’s anecdotal knowledge is that at least 

five communities stopped their plans to bring fiber to their local residents and businesses as a 

result of H129. There were five community-owned cable-broadband systems in 2011, and there 

are the same number today.9 There have been no known community-owned residential fiber 

networks built since the passage of H129.  

 In addition, the law restricts the deployment of advanced telecommunications 

infrastructure by prohibiting communities from partnering with each other for retail broadband  

service, even in North Carolina’s rural, low income areas in which the private sector incumbents 

have shown no apparent interest in serving or upgrading broadband. The impact has been 

significant. Half of North Carolina’s population are located in rural areas. With the large 

incumbents unwilling to invest in low density, low income areas, and H129 prohibiting such 

communities from partnering with neighboring municipalities to create a more viable 

community-owned alternative, various rural communities have been relegated to offering large 

cash payments or proffers to build expensive tower infrastructures to any smaller private carriers 

who will work with them, or hoping that public subsidies, like Connect America Funds, will 

someday encourage the large incumbents to finally serve them.10 However, to date, there have 

been few takers, and non offering symmetrical gigabit service to every home and business in the 

community. In addition, the elimination of alternative community-owned broadband options 
                                                 
8 See also Attachment 4 - NC Department of Commerce Broadband Division map of NC communities (households) 
served with Gigabit upstream/downstream service.  
9 See Attachment 3 
10 Examples include Rockingham County offering to pay half the construction costs to any carrier who will serve 
their unserved areas (no takers); Person County  made the same offer and received no takers willing to meet the 
standards for broadband set by the County, and so it implemented a feasibility study and will now be building large 
public safety towers at a cost of $600,000, using those towers to attract a small regional wireless provider to its 
broadband unserved areas. 
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created by H129 will soon become a dramatic educational issue for the state.   In 2013, the North 

Carolina legislature expressed its intention to stop funding printed school books after 2016 with 

the passage of H44.11  Families with children in rural North Carolina without sufficient internet 

access, will be faced with a decision to move away from their homes to obtain service in other 

areas, that is, if they could afford to consider that alternative. In such an environment, all options 

to deploy internet access need to be on the table.12   

 H129 has not leveled the playing field, it has limited the state’s technology last-mile 

options, and cleared an entire sector of technology options and competition off the field, along 

with all the benefits that local choice and self reliance provide, including lower rates to residents 

and businesses, increased innovation, job creation, heightened productivity, economic 

development, and technology enhancements to educational and health care programs. Perhaps 

most significantly, it has severely handicapped the ability of the state’s rural areas to develop the 

infrastructure necessary to compete in a global economy where many countries in the rest of the 

world have been or plan to build fiber to the home as rapidly as possible,13 a global economy that 

has already siphoned away the traditional tobacco, textile and manufacturing economic base of 

many North Carolina communities, and one that rewards advanced broadband connectivity for 

software development, distributed computing applications, and modeling and simulation 

applications for scientific research and innovation.   

   What we have seen in Tennessee is the same story. As EPB notes, under Tennessee law, 

Tennessee municipal electric systems, including EPB, that operate state-of-the-art high-speed 

broadband networks, are prevented from providing advanced telecommunications services to 

surrounding communities outside their electric service territory.  The territorial restriction 

contained under Tennessee law is a state imposed barrier to broadband infrastructure investment 

and deployment that also has the purpose and effect of preventing municipal electric utilities 

throughout the state from extending high-capacity network and services to portions of the state 

that currently lack the broadband capabilities. This is a significant loss to the communities who 

want access to these services. As the EPB Petition notes, these broadband networks provide 

countless benefits to their  communities – including enhanced economic development and 

                                                 
11 http://www.ncleg.net/gascripts/BillLookUp/BillLookUp.pl?Session=2013&BillID=H44&submitButton=Go 
12 H129 also has had the collateral effect of making many local communities risk averse to even creatively engage in 
public-private partnerships for fear of exposing themselves to a legal challenge by the State’s well-funded 
incumbent carriers who could readily use H129’s numerous ambiguous terms for legal fodder and as a means of 
delaying and cutting off such a competitive option for local businesses and residents. 
13 China’s goal is to serve 200 million homes with fiber by the end of this year. 
http://usa.chinadaily.com.cn/china/2014-03/23/content_17371256.htm 
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competitiveness, educational opportunity, public safety, homeland security, energy efficiency, 

environmental protection and sustainability, affordable modern health care, quality government 

services, and the many other advantages that contribute to a high quality of life. 

 
 B. Congress Provided the FCC the Authority to Preempt 
 

 As the Petitioners clearly describe, Congress foresaw as far back as 1994, that 

access to advanced telecommunications capabilities would become critically important to all 

Americans in the years ahead. Through Section 706(a) of the Telecommunications Act of 1996, 

Congress gave the Commission broad authority and discretion to determine when, where, and 

how to ensure that “all Americans would have such access “”on a reasonable and timely basis.” 
14 In Section 706(b), Congress also required the Commission to take affirmative action to acquire 

information about the pace of deployment of advanced telecommunications capabilities, to 

decide whether such deployment was occurring on a reasonable and timely basis, and, if the 

Commission ever answered that question in the negative, to act immediately to remove barriers 

to infrastructure investment and to promote competition.15 The Petitioners note, that in charging 

the Commission with this responsibility Congress was well aware of the significant contributions 

that municipalities could make and undoubtedly understood that it would be impossible to make 

the benefits of broadband connectivity available to all Americans without the participation of 

municipalities, particularly in areas in which the private sector found investment un-

remunerative.16 

 
 C. Local Communities Must be Able to Make Their Own 21st Century   
  Broadband Infrastructure Deployment Choices 
   In today’s global knowledge-based economy, all local communities -- rural, tribal, and 

urban -- recognize that access to modern broadband Internet infrastructure is essential to enable 

and accelerate economic activity and civic engagement.  Modern broadband Internet 

infrastructure is the lifeblood of our 21st century global knowledge economy. Likewise, local 

communities are the lifeblood of America. Towns, counties, and cities are the places where 

economic activity and civic engagement happen.   Local elected officials live among their local 

constituents, and as such are on the pulse of local needs, local resources, and local tolerance for 

risk, and are easily held accountable for their decisions, whether in the local grocery store, 

                                                 
14 Wilson, NC Petition at pages 3-5; EPB Petition at page 14. 
15 Wilson, NC Petition at page 5; EPB Petition at page 41. 
16 Wilson, NC Petition at pages 3-5; EPB Petition at page 15. 
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church, soccer field or voting booth.  Local communities are best positioned to determine the 

best  options  for their citizens, businesses and institutions, whether this means working with 

willing incumbents, entering into public-private partnerships, developing their own networks, or 

being served by other local communities who have the capacity to provide Gigabit services.  

As  Wilson’s Petition succinctly stated: 
 

“[A]t the end of the day local governments, accountable to local 
citizens understand their own needs and should have the freedom to find 
local solutions to local problems.  We should not require citizens to beg big 
corporations to deploy systems when these citizens  have the power to take 
matters into their own hands.”  Section 160A-340 thoroughly undermines 
these principles.”17 

 

 D.  North Carolina’s Section 160A-340 Must Be Preempted in its    
              Entirety 
  
As Wilson has carefully articulated in its Petition, Section 160A-340 must be preempted in its 

entirety.18 The law contains multiple tiers of barriers and restrictions (including among others 

rate regulations, limited funding options, and census-block speed litmus tests) so that removing 

one (such as the geographical service area limit) in no manner frees communities to engage all 

options within their resources. 

 

III. CONCLUSION 

We fully support the Commission’s removal  of these artificial state barriers to 

broadband infrastructure investment, deployment, competition,  and innovation. Ultimately it is 

about preserving local choice and ensuring broadband equity.  At this critical time in our 

country’s history, when the rest of the world is rapidly deploying this essential 21st century 

infrastructure, all options must be on the table for our country to remain globally competitive. 

Removing the barriers to broadband investment and competition as requested in the Petitions, 

will enable  more communities to be self-reliant, and better enable America to maximize all 

resources so that no one is left behind and unable to participate in knowledge-based global  

opportunities for business, education, healthcare, security and quality of life.   
 
 
 
 
                                                 
17 Wilson, NC Petition at page 43. 
18 Wilson, NC Petition at pages 25-39. 
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    Respectfully submitted by, 

 

     

    Catharine Rice 
    President  
    SEATOA 
    P.O. Box 1176 
    Pineville, North Carolina  28134-1176 
    (704) 541-5787 
    Seatoa@carolina.rr.com 
     
 



 
    VERIFICATION 
 
I, Catharine Rice, SEATOA President, under oath and under penalty of perjury, declare that I 
have read the foregoing submission and that the facts set forth in it are true and correct to the 
best of my knowledge and belief 
       
 
      
      Catharine Rice 
 
      August 27, 2014 
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NC HOUSEHOLDS WITH ACCESS TO 
RESIDENTIAL GIGABIT SPEED 
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