
 

September 10, 2014 
Ms. Marlene H. Dortch, Secretary 
Federal Communications Commission 
445 Twelfth Street, SW VIA ECFS 
Washington, DC 20554        

RE: Ex Parte Submission; In the Matter of Reexamination of Roaming Obligations of 
Commercial Mobile Radio Service Providers and Other Providers of Mobile Data 
Services; WT Docket No. 05-265 

Dear Ms. Dortch: 

On September 8, 2014 Chairman Wheeler presented at the Competitive Carriers 
Association.  He was interviewed onstage by CCA President Steve Berry and one of the topics 
was this proceeding. Press reports indicate the Chairman encouraged Berry and CCA members to 
file complaints if they think existing rules are not being followed.    

Worldcall Interconnect, Inc. (WCX) submitted reply comments in this proceeding on 
August 20, 2014. On pages 1-3 WCX indicated that a complaint may be filed as between WCX 
and AT&T Mobility to obtain roaming terms. The purpose of this ex parte filing is to notify the 
Commission that on September 8, 2014, WCX did in fact file a formal complaint with the 
Enforcement Bureau against AT&T Mobility. WCX seeks resolution of specific issues and 
promulgation of an effective and enforceable roaming agreement. WCX also sought interim 
terms, as allowed by the rules. The main body of the public version of the complaint and the non-
confidential Declarations in support are attached.   

       

       Sincerely, 

       /s/ 
       W. Scott McCollough  
Attachment 
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EXECUTIVE SUMMARY 

Worldcall Interconnect, Inc. a/k/a Evolve Broadband (“WCX”) files this complaint in 

order to secure commercially reasonable terms for roaming. WCX’s 499 Filer ID Number is 

827150, and its Registration Number (CORESID) is 0017249558 (see Rule 1.721(a)(15)). 

The Complaint charges AT&T Mobility LLC with violations of 47 U.S.C. §§157(a), 201, 

202, 254, 301, 332 and 1302 as well as FCC rule 20.12. This case involves AT&T’s obligation to 

provide “data roaming” on “commercially reasonable” terms under FCC rule 20.12(e), and 

AT&T’s rule 20.12(d) obligation to provide “automatic roaming” on reasonable and not 

unreasonably discriminatory terms and conditions, pursuant to Sections 201 and 202. WCX 

requests appropriate findings and conclusions and the promulgation of a set of prospective 

binding roaming terms in an interim and prospective basis. WCX does not seek damages. 

Defendant has refused to offer and/or agree to terms that meet the “commercially 

reasonable” standard for data roaming services. Defendant has also refused to offer and/or agree 

to terms and conditions that meet the just, reasonable and nondiscriminatory standard for 

“automatic roaming” to support WCX’s “real-time, two-way switched voice or data service[s] 

that [are] interconnected with the public switched network and utilize[] an in-network switching 

facility that enables the carrier to re-use frequencies and accomplish seamless hand-offs of 

subscriber calls” and WCX’s ability to provide “push-to-talk and[/or] text-messaging service.”1  

The Complaint details how AT&T Mobility has refused to agree to commercially 

reasonable2 terms, conditions or prices offered by WCX and has insisted on using contract terms, 

                                                 
1 WCX does not at present offer interconnected “push-to-talk” service, but may choose to do so in the future either 
directly or in concert with an application service provider partner. WCX does offer interconnected text-messaging. 
2 This case is governed in part by Rule 20.12(e) because it involves non-interconnected data roaming. AT&T will be 
providing LTE-based data roaming, but WCX also offers and will support interconnected voice and data service and 
text-messaging to its customers while they are roaming on AT&T’s LTE network. Therefore Rule 20.12(a)(2) and 
(d), which require “reasonable and not unreasonably discriminatory terms and conditions” also apply at least in part.  
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conditions and prices which are not commercially reasonable and are unreasonable in many 

respects. Specifically, the prices are not reasonable, and the terms and conditions are so 

restrictive that they create a barrier to entry. They also functionally prevent innovation in new 

service offerings and uses and would choke off small, rural providers’ ability to design, obtain 

and deploy unique or use-specific mobile stations to support Machine-to-Machine (“M2M”) 

and/or “Internet of Things” solutions that are needed and desired by rural customers. The 

Complaint seeks appropriate declarations to that effect, and a prescription of commercially 

reasonable rates and terms using Complainant’s agreement. The Complaint also seeks interim 

relief. 

  The main body of the Complaint is entirely public. Certain attachments and other 

materials supplied to meet the requirements of Rule 1.721(a) are redacted and submitted under 

seal in order to protect materials AT&T Mobility has claimed are confidential under the 

nondisclosure agreement between the parties.  

 



Roaming Complaint – WCX/AT&T Mobility  

TABLE OF CONTENTS 

EXECUTIVE SUMMARY .............................................................................................................2 

TABLE OF CONTENTS .................................................................................................................4 

COMPLAINT ..................................................................................................................................6 

I. The Parties ...........................................................................................................................6 

II.  Background ..........................................................................................................................7 

III. History of Negotiations Between the Parties .....................................................................15 

IV. Substantive Violations .......................................................................................................21 

V. WCX’s Proposed Terms Conditions and Prices Are Commercially Reasonable ..............23 

VI. AT&T Mobility’s Proposed Terms Conditions and Prices Are Not Commercially 
Reasonable .........................................................................................................................33  

A. AT&T’s Proposed Terms relating to billing, audits and suspension during 
dispute resolution are commercially unreasonable and lack measurement 
criteria; any prohibition on FCC resolution of disputes is commercially 
unreasonable ..........................................................................................................34 

i. Dispute resolution ......................................................................................34 

ii. Suspension during dispute resolution ........................................................35 

iii. Auditing .....................................................................................................36 

B. Any implicit build-out requirements in addition to and more demanding 
than those reflected in the FCC’s rule-based build-out requirements are 
commercially unreasonable ...................................................................................37 

C. No service and use restrictions on WCX roaming-enabled services .....................38 

D. Any AT&T surveillance of WCX users’ content or applications through 
service awareness would be commercially unreasonable ......................................41 

VII. AT&T Mobility’s Roaming Prices Do Not Comply with CMRS Rules and Are 
Not Commercially Reasonable ..........................................................................................42 

VIII. Prayer for Relief .................................................................................................................43  

IX. Attachments: Other Requirements of Section 1.721 of the Rules  

A. 1.721(a)(5) Statement ............................................................................................44 

B. Request for Confidential Treatment.......................................................................45 

C. Declarations (Confidential and Not For Public Inspection in Part) .......................48 

1. Declaration of Lowell Feldman and Exhibits (For Public 
Inspection)..................................................................................................49 

 2. Declaration of Martyn Roetter (For Public Inspection) ...........................155 

3. Declaration of Martyn Roetter (Confidential and Not for Public 
Inspection)................................................................................................185 



Roaming Complaint – WCX/AT&T Mobility  

D. 1.721(a)(6) Proposed Findings of Fact, Conclusions of Law, and Legal 
Analysis (Confidential and Not For Public Inspection in Part)  ..........................212 

E. 1.721(a)(7) Statement of Relief Sought ...............................................................286 

F. 1.721(a)(8) Certification of Settlement Efforts and Notice of Intent to File .......287 

G. 1.721(a)(9) Statement of No Other Similar Pending Action Between the 
Parties ...................................................................................................................292 

H. 1.721(a)(10) Information Designations (persons and documents) ......................293 

I. 1.721(a)(11) Copies of Relevant Materials (Confidential and Not For 
Public Inspection) ................................................................................................300 

J. 1.721(a)(13) Sworn Declaration on Payment of Fees ..........................................886 

X. Proposed Discovery (Confidential and Not For Public Inspection) ................................887 

XI. Certificate of Service .......................................................................................................906 

 



Roaming Complaint – WCX/AT&T Mobility  

COMPLAINT 

To: The Commission  

 Complainant Worldcall Interconnect, Inc. a/k/a Evolve Broadband (“WCX”) hereby 

submits this complaint seeking commercially reasonable roaming terms. WCX asserts that 

AT&T Mobility LLC has violated 47 U.S.C. 157(a), 201, 202, 254, 301, 332 and 1302 as well as 

FCC rule 20.12(a)(2), (d) and (e), and shows as follows:  

I. The Parties 

1. Complainant Worldcall Interconnect, Inc. a/k/a Evolve Broadband (“WCX” or 

“Complainant”) is a Texas corporation headquartered at 1250 South Capital of Texas Highway, 

Bldg. 2-235, West Lake Hills, TX 78746. WCX’s phone number is 512.888.2311. WCX 

provides wireless mobile services in certain portions of Texas using its licensed 700MHz 

frequencies, and has regulatory permission to provide wireless services using 3650 frequency as 

well on a nationwide basis, although economic and technical issues currently prevent widespread 

and seamless use of this capability. 

2. Complainants’ counsel are Matthew A. Henry and W. Scott McCollough, 

McCollough|Henry PC, 1250 South Capital of Texas Highway, Bldg. 2-235, West Lake Hills, 

TX 78746, phone number 512.888.1112. 

3. Defendant AT&T Mobility LLC (“AT&T,” “AT&T Mobility” or “Defendant”) is a 

limited liability company organized under the laws of Delaware. AT&T Mobility is 

headquartered at 1025 Lenox Park Blvd, Atlanta Georgia 30319; Defendant is being served by 

providing a true and correct copy to AT&T Mobility’s FCC-registered agent for service of 

process, Anisa Latif, 1120 20th Street NW, Suite 1000, Washington DC 20036. Ms. Latif’s 

phone number is 202.457.3068, and her email is anisa.a.latif@att.com. Complainant is also 
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concurrently serving AT&T Mobility’s outside counsel by overnight delivery addressed to David 

Lawson, Sidley Austin LLP, 1501 K Street, N.W., Washington, DC 20005, 202.736.8088. Mr. 

Lawson’s email is dlawson@sidley.com. 

II.  Background  

4. Wireless providers have been required to provide roaming to other carriers for over 30 

years.3 This requirement is not unique to “cellular.” Any provider offering “real-time, two-way 

switched voice or data service that is interconnected with the public switched network and 

utilizes an in-network switching facility that enables the provider to re-use frequencies and 

accomplish seamless hand-offs of subscriber calls” must offer automatic roaming.4 The terms 

and conditions for voice and data “interconnected” services roaming (including push-to-talk and 

text-messaging) are subject to Title II, and must be just, reasonable and nondiscriminatory.5 

“Broadband Data” services are at this time not considered to be “interconnected” or subject to 

Title II. Thus while a provider must still offer roaming to allow other providers to supply non-

interconnected “data” services, the roaming terms, conditions and prices are presently subject to 

a lesser “commercially reasonable” standard.6  

5. The differing legal standards applicable to roaming for “interconnected” services and 

roaming for non-interconnected “data”7 service obscures the fact that small, rural providers do 

                                                 
3 See, e.g., Inquiry into the Use of the Bands 825-845 MHz and 870-890 MHz for Cellular Communications Systems, 
Report and Order, 86 FCC 2d 469 at ¶ 75 (1981). 
4 47 C.F.R. §20.12(a)(2). 
5 47 C.F.R. §20.12(a)(d); Reexamination of Roaming Obligations of Commercial Mobile Radio Service Providers, 
First Report and Order, 22 FCC Rcd 15817 (2007); In re Reexamination of Roaming Obligations of Providers, 25 
FCC Rcd. 4181 (2010). 
6 47 C.F.R. §20.12(e); Reexamination of Roaming Obligations of Commercial Mobile Radio Service Providers and 
Other Providers of Mobile Data Services, Second Report and Order, 26 FCC Rcd 5411 (2011) (“Data Roaming 
Order”). 
7 Roaming for “interconnected” data service is subject to Title II, so “data roaming” offerings are common carrier; it 
is just “non-interconnected” broadband data roaming that is outside of Title II. For ease of use, however, all further 
references to “data” roaming are meant to be only for “broadband data” roaming, i.e., support for services presently 
not deemed to be “interconnected” or subject to Title II.  
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not have extensive home area footprints or a nationwide network, yet they must have the ability 

to support their users when they travel about and want to enjoy the full suite of capabilities 

within their wireless service, both “non-interconnected” broadband data and interconnected 

voice and data capabilities. The practical problem is compounded when (like WCX) the small 

rural provider uses new technology that offers “interconnected” voice and data services 

(including push-to-talk and/or text-messaging) via broadband technologies (here using an LTE 

interface) rather than over legacy narrowband methods. For example, WCX uses new 

technology, called Voice over Long Term Evolution (VoLTE), a developing standard which 

incorporates the advancements of Voice over Internet Protocol (“VoIP”) into a managed LTE 

data network. The voice capability is “interconnected.” WCX also offers “interconnected” data 

and text-messaging to customers, but these offerings are technically supported through IP-based 

higher-layer “applications.”  When a WCX user uses a WCX-supported interconnected voice, 

data or text-messaging service while roaming AT&T will not (and should not) be aware that this 

is occurring. To AT&T it will look like regular non-interconnected broadband data. The question 

therefore arises: do both legal standards simultaneously apply, and how can the differences 

between them be resolved on an issue by issue basis? 

6. Any carrier that wishes to innovate in the emerging markets known as Machine-to-

Machine (“M2M”), and “Internet of Things” must also have access to support their customers 

throughout the nation. Roaming is imperative, an absolute prerequisite to a small rural provider’s 

ability to attract and retain customers at all. A roaming agreement with AT&T Mobility is a 

fundamental “must-have” for any small rural provider that offers GSM or LTE-based service. 

WCX is solely LTE-based, so its options are limited to LTE networks using compatible 

technology and frequencies. The terms, conditions and prices must be sustainable – 
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notwithstanding the legal fictions or niceties involved – and the small, rural provider must be in 

position to offer service on terms that are comparable to those offered by the larger nationwide 

providers. If the rural provider wants to support innovative services it must not be subject to 

prohibitive and expensive terms and conditions imposed by the underlying roaming agreement. 

The terms, conditions and prices must allow the rural provider to offer nationwide, innovative 

and cutting-edge services, or else their services will not be purchased by those residing in of 

having a significant connection to the small provider’s home area. 

7. For example, the small rural provider must be able to offer a full suite, all-coverage 

service to technology developers that want to use wireless-based M2M or “Internet of Things” 

capabilities for mobile stations and devices wherever they may be – inside the home area or not. 

The main driver for most of these innovative services is the relatively newfound ability of 

independent “non-carrier” technology companies to program, design and build hardware and 

software into devices which have some element of “openness” to them. For example, the 

marketplace for “mobile apps” (short for “application software”) is currently vibrant and 

competitive. Google and Apple permissively allow independent and small developer 

communities to create apps that can be downloaded by users. A “hit” app is automatically 

available for use in a ubiquitous marketplace covering not only the nation but also most of the 

world. Imagine a scenario if the exclusively available “market” for each “mobile app” (which is 

but one example of the “Internet of Things”) is solely the home area of a single small rural 

carrier. It would be a non-starter. 

8. M2M and “Internet of Things” projects involve multiple connected devices per each 

individual user or company. The ones existing today and many more yet to be imagined are 

designed and developed by innovative entrepreneurial companies and individuals. What these 
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new services and capabilities represent and how they interact have the potential to dramatically 

impact agricultural, environmental, medical, educational and shipping industries among others.  

9. Application and device developers reasonably assume (1) an open and flexible 

nationwide (and worldwide) environment for their product and its method of collecting, 

processing and using data; (2) the capability or device can be used in a ubiquitous fashion and on 

any underlying transmission network; and (3) will often have a cost per month per device 

measured in pennies or a fraction of pennies.  

10. Large incumbent providers, however, have the incentive to slow technological 

advancement and throttle applications or services that they do not control, and cannot 

successfully rent-seek or otherwise directly monetize other than from the revenue garnered from 

incremental broadband usage. 

11. WCX proposes to use the RWA Model Agreement as the contract terms between AT&T 

and WCX. This agreement is explicitly permissive for M2M and “Internet of Things” 

innovations, and allows WCX, as a Roaming Partner of AT&T, to rely on AT&T’s ubiquitous 

network for servicing WCX’s customers. It guarantees AT&T a prevailing retail price for use of 

AT&T’s network when a WCX user roams on the AT&T Network, which means AT&T will in 

fact earn more profits from WCX roaming than AT&T obtains from its own retail customers.  

12. This is compared to AT&T’s proposals which, inter alia, (1) effectively bar WCX’s 

market entry as a provider of roaming-capable M2M or “Internet of Things” devices and 

services; (2) prevent WCX from providing mobile service to residential or business customers 

residing in WCX’s licensed area when they commute to work locations or schools located in 

AT&T’s licensed area (3) require exorbitant and punitive fees, deposits and billing terms; and, 

(4) allow AT&T to unilaterally cancel WCX’s roaming arrangement at AT&T’s whim. The 
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result of AT&T’s terms, if adopted, is that unless a carrier already has a ubiquitous network, it 

simply may not participate in these new markets as an innovator. AT&T’s terms would force 

users in rural areas to use a national carrier such as AT&T rather than a home-based provider 

with ties to their community.  

13. AT&T Mobility has every incentive to make its smaller competitors less attractive to 

customers by reducing those customers’ ability to roam if they do not sign on as AT&T Mobility 

retail customers. Were it not for Section 20.12 of the Commission’s rules requiring it to provide 

roaming, AT&T Mobility would have no reason to offer roaming to WCX, and in fact has every 

incentive to deny roaming on any terms, much less on reasonable terms. 

14. In today’s wireless service marketplace, it is not competitively feasible for a carrier to 

charge customers for roaming, as it was years ago when roaming charges were in the 25 and 30 

cent per minute range. To be competitive, a carrier must offer nationwide domestic roaming that 

has no additional incremental fee, or in the case of M2M and “Internet of Things” is no more 

than the prevailing retail rate for in-home usage. This means that the home carrier must absorb 

the cost of roaming charges imposed by other carriers if those charges exceed the incremental 

cost of supplying usage on the home network. 

15. Broadband data is not interconnected, is not CMRS and is not Title II. This is so because 

it is not “interconnected with the public switched network” given that it does not rely on 

traditional numbering resources. See FCC rule 20.3, definitions of “Automatic roaming,” 

“Commercial mobile data service,” “Commercial mobile radio service,” “Interconnected,” 

“Interconnected service,” and “Public switched network.” Rule 20.12(e) requires roaming for 

data service on commercially reasonable terms. Although we have the policies and goals 

expressed in ¶¶13-15 and the “tests” set out in ¶¶68 and ¶86 of the Data Roaming Order, the 
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Commission has not applied them in a publicly-released contested proceeding, so we still do not 

have much practical guidance on specific terms, conditions and prices that are or are not 

commercially reasonable. Nor has the Commission provided a legal definition of “commercially 

reasonable.” WCX believes and asserts the Commission should concur with the courts’ 

interpretation of that term. They have looked to the Black’s definition, and sometimes the 

Uniform Commercial Code. The general consensus is that “commercially reasonable” (1) has 

both objective and subjective components; (2) requires a case-by-case and fact-specific inquiry; 

(3) contracts that require undefined “commercially reasonable” conduct do not automatically and 

reflexively incorporate “industry standards” without further factual evaluation of the parties’ 

circumstances and the consequences of compliance with those standards;8 and (4) whether 

something is or is not “commercially reasonable” is ultimately a question of fact.9 

16. A “commercially reasonable” contract provision must be fair to both sides and serve the 

overall public interest. It cannot unduly prejudice either one or the other. In our context, WCX 

and its customers must be able to actually use roaming, and the terms cannot unreasonably 

prevent WCX from competing in the market. AT&T of course should be fairly compensated and 

the arrangement cannot prejudice AT&T’s ability to provide retail service to its own customers. 

The ultimate goal should be a net benefit to society and the entire user base. The overarching 

policy should protect competition not individual competitors, and ensure that it serves the 

ultimate goals espoused in §151 of the Act: “to make available, so far as possible, to all the 

                                                 
8 The Open Internet NPRM correctly asked about the impact industry standards and practices should have on the 
determination of commercial reasonableness. 29 F.C.C. Rcd 5608, ¶34 (“How, if at all, should the fact that conduct 
is an industry practice impact the application of the ‘commercially reasonable’ rule? What should be treated as an 
‘industry practice’?”).  
9 Metavante Corp. v. Emigrant Sav. Bank, 619 F.3d 748, 763-766 (7th Cir. 2010); L. W. Matteson, Inc. v. Sevenson 
Envtl. Servs., 831 F. Supp. 2d 608, 616-617 (W.D.N.Y. 2011); Microboard Processing, Inc. v. Crestron Elec., Inc., 
2011 U.S. Dist. LEXIS 33000 (D. Conn. Mar. 29, 2011), adopting Microboard Processing, Inc. v. Crestron Elecs., 
Inc., 2011 U.S. Dist. LEXIS 33109, *18-*23 (D. Conn. Jan. 11, 2011); LeMond Cycling, Inc. v. PTI Holding, Inc., 
66 Fed. R. Evid. Serv. (Callaghan) 305, 2005 U.S. Dist. LEXIS 742 *14-15 (D. Minn. Jan. 14, 2005). 
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people of the United States, without discrimination on the basis of race, color, religion, national 

origin, or sex, a rapid, efficient, Nation-wide, and world-wide wire and radio communication 

service with adequate facilities at reasonable charges, for the purpose of the national defense, 

[and] for the purpose of promoting safety of life and property through the use of wire and radio 

communications.” 

17. WCX submits that roaming terms that are financially, practically and operationally 

unsustainable to the small, rural carrier are not measurably different from having no roaming at 

all. As will be further explained below, WCX has offered commercially reasonable terms,10 but 

AT&T Mobility has refused to accept those terms. Instead, AT&T has insisted on roaming terms 

that are demonstrably not commercially reasonable, are not reasonable and are unreasonably 

discriminatory, at least with regard to WCX. Indeed, AT&T’s terms are so unreasonable, 

onerous and adhesive that they are tantamount to a refusal to offer roaming at all. 

18. FCC rule 20.12(a)(2) and (d) subject “real-time, two-way switched voice or data service 

that is interconnected with the public switched network and utilizes an in-network switching 

facility that enables the carrier to re-use frequencies and accomplish seamless hand-offs of 

subscriber calls,” and “push-to-talk and text-messaging service” to a more exacting standard. 

Under 20.12(a)(2) and (d) AT&T must offer “automatic roaming” that will allow “a roaming 

subscriber [] to originate or terminate a call in the host carrier’s service area without taking any 

special actions.” AT&T must make this offer “to any technologically compatible, facilities-based 

CMRS carrier on reasonable and not unreasonably discriminatory terms and conditions, pursuant 

to Sections 201 and 202.” 

                                                 
10 To the extent the applicable test is just, reasonable and nondiscriminatory under Title II, WCX’s terms met that 
test as well. 
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19. WCX is a technologically compatible, facilities-based CMRS carrier. WCX offers 

“interconnected” voice and data. WCX offers text-messaging.11 Under the recent “text to 911” 

decision,12 WCX will have additional duties, including some fairly exacting geolocation 

responsibilities, for WCX’s text service. Further, WCX has new obligations to “over the top” 

(OTT) “interconnected” text providers in that WCX must now form a provider-customer 

relationship with the text provider13 allowing “use of the wireless device’s native SMS 

application programming interface (API) after recognizing that the user is sending a text message 

to the text short code “911” and also “route over the CMRS network.”14 WCX intends to enter 

arrangements with OTT application providers for basic text-messaging and other innovative 

applications and services that will in some instances require “real-time, two-way switched voice 

or data service that is interconnected with the public switched network and utilizes an in-network 

switching facility that enables the carrier to re-use frequencies and accomplish seamless hand-

offs.” These “interconnected” services will cover more than 911 capability. They are subject to 

rule 20.12(d), not 20.12(e). 

20. AT&T’s proposed terms must therefore also be assessed through a Title II “just, 

reasonable and nondiscriminatory” lens. Sections 201 and 202 apply. AT&T’s terms do not pass 

201/202 muster. AT&T has violated §§201 and 202, along with rule 20.12(a)(2) and (d). 

                                                 
11 WCX supports these “interconnected” services using LTE and broadband. WCX does not employ a separate 
narrowband channel. When AT&T’s LTE network supports use of these services it will see only “data.” 
Nonetheless, from a WCX perspective and under the statute and rules, they are still “interconnected” and covered 
under rule 20.12(d). 
12 In the Matter of Facilitating the Deployment of Text-to-911 and Other Next Generation 911 Applications 
Framework for Next Generation 911 Deployment, FCC 14-11, PS Docket Nos. 11-153, 10-255, Second Report and 
Order and Third Further Notice of Proposed Rulemaking, __ FCC Rcd __ (August 8, 2014). 
13 The new FCC rules require WCX to allow “interconnected” text providers to make use of WCX’s network and 
WCX must allow access to wireless device APIs. This constitutes “resale” if one applies AT&T’s theory and 
definition. Therefore, insofar as AT&T’s proposed terms prohibit “resale” as defined by AT&T they are in conflict 
with the new rules. 
14 Id. ¶¶30, 42 and n. 119.  
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21. WCX will largely analyze the issues by applying the lower “commercially reasonable” 

standard, but WCX asserts, and does not waive, the contention that AT&T has rule 20.12(d) 

duties, must provide “automatic roaming” and its terms must also be reasonable and not 

unreasonably discriminatory pursuant to §§201 and 202, since WCX will be using roaming to 

provide “interconnected” voice and data services along with text-messaging. 

III. History of Negotiations Between the Parties 

22. WCX is a new entrant. It has no roaming agreements with any other provider. AT&T is 

the only potential roaming supplier that is currently technically compatible with WCX. WCX 

holds a lower B Block 700MHz license covering Cellular Market Area (“CMA”) 667. This CMA 

is adjacent to the CMAs covering Austin, Houston and San Antonio, Texas, where AT&T 

Mobility has deployed 4G Long Term Evolution (“LTE”) service using like licenses to what 

WCX uses in its CMA. WCX’s CMA area is also home to several research facilities associated 

with major universities, but is not metropolitan by any means. Indeed, most of the territory is 

“rural” under most accepted understandings of that term. AT&T’s licensed LTE areas basically 

surround WCX’s territory and include Austin, Houston and San Antonio. A large portion of the 

population commutes from within WCX’s licensed area to locations inside AT&T’s licensed 

area in order to go to schools and businesses, to work, learn, shop or to perform important tasks 

like obtaining medical care. 

23. WCX has deployed LTE services in CMA 667 in Band 17. These could also be utilized 

by AT&T Mobility. In order for WCX to provide a service that is both competitive and 

commercially viable, it is essential that the company establish a roaming arrangement with 

AT&T Mobility if it chose to roam on WCX’s network.15  

                                                 
15 Data Roaming Order at ¶15 (“[T]he availability of data roaming arrangements can be critical to providers 
remaining competitive in the mobile services marketplace. … Even where providers have invested in and built out 
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24. In June 2011, shortly after the Data Roaming Order was released, WCX contacted 

AT&T Mobility to request an LTE data roaming agreement and the parties initiated negotiations. 

WCX had not yet constructed its network and did not provide services to any customers. During 

the course of negotiations, AT&T Mobility informed WCX that it had not yet created proposed 

Roaming Terms and Conditions. AT&T also stated it does not intend to roam on WCX’s 

network, with the result that any agreement would not be used reciprocally by AT&T. AT&T’s 

decision functionally turns any potential agreement into a one-way arrangement whereby WCX 

purchases roaming from AT&T Mobility. This differs from historical reciprocal roaming 

arrangements where the providers both roam on each other’s network and compensate the other 

for roughly equal amounts of roaming. WCX does not dispute AT&T Mobility’s right to make 

this business decision, but this choice has important consequences to the commercial 

reasonableness of AT&T Mobility’s proffered terms. 

25. The parties’ initial negotiations ultimately broke down. Rather than pursue formal 

complaint relief at that time, WCX decided the better course of action was use its resources to 

eliminate several of AT&T Mobility’s initial concerns: that WCX had not yet built out its 

network, had no customers and had not presented a proposed set of roaming terms.  

26. WCX spent significant capital over the past two years and has now completed much of its 

build-out. WCX has surpassed the Commission’s build-out requirements as outlined in Auction 

73. The WCX Evolved Packet Core is in place, fourteen radio sites are installed and operational, 

and WCX is currently providing retail service from ten of them. WCX also has seven additional 

enodeB units in its staging area. However, WCX’s ability to viably provide continued and 

additional retail services to more customers is tied directly to its ability to obtain commercially 

                                                                                                                                                             
broadband networks in a regional service territory, a service provider’s inability to offer roaming easily can deter 
customers from subscribing.”).  
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reasonable roaming, and thus further expansion will occur on a slower schedule – or not at all – 

until WCX can obtain commercially reasonable roaming terms. 

27. WCX has also secured tentative arrangements to provide innovative services to and in 

cooperation with several technology-intensive business and other advanced technology 

customers, but those are wholly contingent on having commercially reasonable and economically 

sustainable roaming terms with AT&T Mobility. New technology uses for M2M and Internet of 

Things must not be prohibited. WCX must not be prevented from innovating in ways that allow 

LTE Data to become a significant facilitator for connecting devices and delivering services. Data 

use restrictions cannot prevent WCX from serving as an attractive host carrier partner for these 

developing technology markets. 

28. Some of the M2M applications and ideas may also hold proprietary technology and 

applications developed by non-carrier industry participants. One such industry participant is 

Amazon, which has developed and deployed specialized devices and applications on specialty 

phones and tablets. AT&T has a relationship with and considers Amazon to be an MVNO. While 

WCX probably does not presently have the horsepower to compete for a relationship with the 

likes of Amazon, that could change. But WCX can and should be able to support and grow its 

own type of MVNOs by working with them directly in a similar manner to how AT&T has 

historically worked with Amazon and others. AT&T’s proposed terms would effectively prohibit 

WCX from having these relationships. AT&T’s proposed terms certainly prevent WCX from 

ever being able to achieve the kind of status that would attract an Amazon. AT&T’s terms are 

anticompetitive because they erect an insurmountable barrier to entry.   

29. Another of AT&T’s concerns was that WCX did not present its own commercially 

reasonable agreement. In 2013, WCX joined the Rural Wireless Association (“RWA”). WCX’s 
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CEO was elected Chairman of the RWA’s Roaming Committee and worked within the trade 

organization to build a consensus on a model commercially reasonable data roaming agreement. 

After over a year’s worth of work and consultation with numerous carriers and stake holders at 

the RWA and after multiple drafts, the RWA formally adopted and approved the “RWA Model 

Agreement” in late June of 2014.16 The RWA has already updated that initial agreement and will 

likely continue to take in additional feedback and will continue to update its agreement based 

upon its recently learned best practices. WCX proposes that the RWA Model Agreement serve as 

the contract embodying its requested relief: commercially reasonable17 roaming terms, 

conditions and prices. 

30. After the RWA formally approved the RWA Model Agreement but before it was publicly 

disclosed, WCX contacted AT&T Mobility on or about June 24, 2014 and informed AT&T 

Mobility of the changed circumstances related to WCX. WCX provided a copy of the then-

current RWA Model Agreement to AT&T Mobility, specifically requested that the RWA Model 

Agreement be the roaming terms and conditions, informed AT&T Mobility that WCX has now 

built out its network to the FCC build out requirements and now has retail customers.  

31. WCX requested that the parties pick back up on their prior negotiations and began by 

asking AT&T Mobility if they had changed their positions on the other “impasse issues” from 

the earlier negotiations. WCX delivered a complete set of proposed roaming terms on June 24, 

2014. The RWA Model Agreement was subsequently updated. WCX delivered that document to 

AT&T on August 15, 2014. The current version of the RWA Model Agreement, which is the 

                                                 
16 The model agreement is something of a living document, just like AT&T’s template interconnection and roaming 
agreements and, indeed, all of its template contracts. Edits and improvements have been made, and this will likely 
continue. 
17 To the extent the applicable test is just, reasonable and nondiscriminatory under Title II, WCX’s terms met that 
test as well and should be approved. 
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document WCX proposes for use and approval in this proceeding, is contained in Feldman 

Declaration Exhibit 1.  

32. The RWA Model Agreement, by design, relies on the current best practices of the 

GSMA18 for Billing, Settlement, Physical Interconnection and Technical Testing and proposes to 

use the Current GSMA Appendices in whole during implementation. AT&T has not disclosed 

what parts of the GSMA Appendices it opposes and why.   

33. AT&T Mobility refused to provide any answers regarding the remaining “impasse 

issues” and would not produce its “new” proposed terms until the parties executed a new NDA. 

The NDA was executed on July 28, 2014, and AT&T Mobility provided its term sheet and 

proposed contract on the July 29. AT&T’s July 29, 2014 terms mirror in all material respects the 

terms it had provided in the negotiations two years earlier. The parties exchanged a series of 

communications by email and phone between June 24 and August 1. It was apparent early on 

that many of the same substantive “impasse issues” (aside from WCX’s lack of build-out, WCX 

not having customers, and WCX not proffering its own terms) dividing the parties in 2012 

remained. Further, it soon became clear that AT&T Mobility would not at all discuss or negotiate 

concerning the written terms and conditions (RWA Model) WCX provided on June 24. AT&T 

Mobility expressly so stated in writing on August 1. 

34. WCX gave notice of intent to file a formal complaint on August 5, 2014. WCX invited 

AT&T Mobility to engage in good-faith settlement discussions wherein the parties could discuss, 

                                                 
18 GSMA™ is the association of carriers that employ the Global System for Mobile Communications (GSM) 
standard, including those implementing LTE. The GSMA represents the interests of mobile operators worldwide. 
Spanning more than 220 countries, the GSMA unites nearly 800 of the world’s mobile operators with 250 
companies in the broader mobile ecosystem, including handset and device makers, software companies, equipment 
providers and Internet companies, as well as organisations in industry sectors such as financial services, healthcare, 
media, transport and utilities. The GSMA also produces industry-leading events such as Mobile World Congress and 
Mobile Asia Expo. See http://www.gsma.com. 
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consider and negotiate over WCX’s proposed agreement, in the context of a mutual willingness 

to compromise significantly in order to reach a negotiated settlement.  

35. AT&T Mobility provided a timely reply to the Notice on August 8, 2014. The AT&T 

reply asserted that AT&T remains ready and willing to negotiate a commercially reasonable 

agreement with WCX. It did not, however, clearly and unequivocally represent that AT&T is 

willing to (1) engage in settlement discussions; (2) discuss, consider and negotiate over WCX’s 

proposed agreement; or (3) compromise significantly on all of the substantive issues.  

36. WCX responded on August 11, and noted the missing representations. WCX took the 

additional step of stating that it was willing to provide more time (until August 14) for a more 

detailed response, but notified AT&T that if that more detailed response did not unequivocally 

represent that AT&T is willing to (1) engage in settlement discussions; (2) discuss, consider and 

negotiate over WCX’s proposed agreement; and (3) compromise significantly on all of the 

substantive issues then WCX would take that to mean that further efforts toward settlement 

would be fruitless.  

37. AT&T provided what it said was its “more detailed response” on August 14, 2014. Once 

again, however, AT&T did not unequivocally represent that AT&T is willing to (1) engage in 

settlement discussions; (2) discuss, consider and negotiate over WCX’s proposed agreement; and 

(3) compromise significantly on all of the substantive issues. Instead, AT&T refused to negotiate 

from the WCX proposed terms, reiterated that only its terms were on the table, offered no 

concessions and failed to indicate that it was even willing to compromise in any manner.  

38. AT&T’s August 14 response characterized the WCX agreement as the original offer, and 

claimed that AT&T’s July 29 terms constituted a rejection of WCX’s terms and a counter-offer. 

Although WCX disagrees with that characterization, WCX nonetheless took further additional 



Roaming Complaint – WCX/AT&T Mobility  

steps by replying to AT&T’s notice on August 15, stating that WCX rejected AT&T’s “counter-

offer” and proffered the new and improved RWA model terms as a “counter” to AT&T’s 

counter. WCX suggested that the parties conduct a telephonic meeting to determine whether any 

progress could be made toward settlement. 

39. The parties scheduled and then conducted a conference call on August 19, 2014. AT&T 

suggested that the conversation begin with two primary issues of dispute: use restrictions and 

price. WCX concurred with that suggestion. During the conference the parties ultimately 

recognized that they have wholly dissonant views about the Commission’s legal and policy 

principles for roaming, particularly with regard to price, whether roaming is a form of resale and 

other use restrictions. Both parties agreed that their positions and proposals on those topics were 

so fundamental and overarching that it made no sense to even discuss the other issues, or 

contract terms relating to them.  

40. WCX hereby applies to the Commission for relief. WCX remains open to negotiation 

with AT&T during the pendency of this complaint, but after over three years and practically no 

movement from AT&T on the major impasse issues, WCX can wait no longer. WCX reasonably 

believes that the parties will not ever achieve a negotiated resolution absent Commission 

oversight. The parties disagree on the template that will be used, and the “impasse issues” still 

remain. WCX needs to have commercially-reasonable roaming terms, and therefore files this 

complaint. WCX requests prompt resolution by the Commission. 

IV. Substantive Violations. 

41. AT&T Mobility has committed the following acts in violation of 47 U.S.C. §§157(a), 

201, 202, 254, 301, 332 and 1302 as well as FCC rule 20.12:  

A. AT&T Mobility has failed to offer a roaming arrangement that contains 
commercially reasonable terms and conditions. AT&T Mobility’s proffered term sheet 
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and “Domestic Roaming Agreement” contain numerous terms and conditions, including 
implicit terms not spelled out in the AT&T Mobility agreement that are individually and 
collectively not commercially reasonable. AT&T has violated §301 and Rule 20.12(e). 

B. AT&T Mobility has failed to offer terms, conditions and prices for “automatic 
roaming” to support “interconnected voice and data” and text-messaging that are 
reasonable and not unreasonably discriminatory under §§201, 202 and 332 as well as 
Rule 20.12(a)(2) and (d). 

C. AT&T Mobility has failed to accept WCX’s proposed terms, conditions and 
prices, which are commercially reasonable and meet the requirements of §301 and Rule 
20.12(e). 

D. AT&T Mobility has failed to accept reasonable and not unreasonably 
discriminatory terms, conditions and prices that would allow “automatic roaming” to 
support “interconnected voice and data” and text-messaging that meet the requirements 
of §§201, 202 and 332 as well as Rule 20.12(a)(2) and (d). 

E. AT&T’s position and proposals jeopardize WCX’s ability to invest in further 
deployment of broadband, in violation of §1302. 

42. WCX hired an expert, Martyn Roetter, to review both WCX’s proposed contract and 

AT&T’s proposed contract and assess the extent to which each proposal adheres to the policies 

put forth by the FCC in the FCC’s Roaming Rule and the Data Roaming Order. Dr. Roetter has 

provided a public analysis of WCX’s terms.  Dr. Roetter also evaluated AT&T’s as-yet 

confidential terms in a separate and confidential declaration. 

43. WCX asserts that AT&T Mobility’s proposed agreement cannot be used as even the 

starting point for a contested set of contract terms. The AT&T Mobility template is embedded 

with explicit and implicit commercially unreasonable results and vague provisions that allow 

AT&T Mobility unconstrained discretion to unilaterally interpret the terms in ways harmful to 

WCX. The AT&T Mobility template cannot be adequately edited to remove all of the 

commercially unreasonable provisions. WCX requests that the FCC base its decision on the 

RWA Model Agreement rather than AT&T Mobility’s contract template.  
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V. WCX’s Proposed Terms Conditions and Prices Are Commercially Reasonable 

44. WCX’s proposed agreement is the RWA Model Agreement. The RWA built a consensus 

among dozens of operators on standard terms and conditions including limitation of liability, 

notice, and term of agreement, among other things. Further, the RWA has committed to engage 

in industry best practices and to mature its terms in an open, public and transparent manner. Thus 

when and if problems are found in the RWA Model Agreement, they can be quickly addressed 

and fixed. These terms are technically sound and commercially reasonable. 

45. WCX’s proposed terms: 

A. Are permissive of market entry and competition, and indeed necessary for market 
entry of a new local or regional wireless carrier, or for these carriers’ efficient 
exploitation of a spectrum license in a new band, so as to support the policy of 
stimulating competition in the U.S. wireless market. Residential and business wireless 
customers today expect and demand mobility and ubiquitous nationwide (if not 
international) service. Operators with spectrum that covers limited geographic footprints 
are dependent on national roaming capability to attract customers from within their 
licensed areas and to justify the investments necessary to meet the obligations (including 
build out requirements) attached to their licenses, as well as to provide national coverage. 

B. Do not impose any material constraints on the ability of the serving national 
carrier to provide service to its own customers and to compete, while allowing a 
reasonable profit margin on the roaming it supplies to the home carrier. 

C. Include safeguards against arbitrage by the home carrier by requiring that the 
home carrier directly handle the majority of its customers’ traffic.  

D. Prevent either party from abrogating the operation of the roaming agreement at 
their sole discretion in ways that lead to unjustifiable harmful and potentially irreparable 
consequences for the other party. 

E. Are consistent with the terms and conditions in roaming agreements between 
other operators that have been found to be mutually satisfactory.  

46. One of the principal issues between the parties is whether there is some spot on a 

continuum beyond which “roaming” becomes “resale.” AT&T Mobility’s position is that 

roaming should be wholly incidental to a facility-based provider’s services, and virtually all 

usage should be consumed on the provider’s own network rather than through roaming. AT&T 

asserts that anything but very limited use is actually “backdoor resale.” WCX agrees that 
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“roaming” should not be confused or conflated with “resale” and concurs with the FCC’s effort 

to instill proper incentives for carriers to invest in their own home networks. Roaming, however, 

is not resale; these are two distinctly different things. The principles articulated by the 

Commission cannot translate into an inflexible prohibition of, or punishment for, out-of-home-

area roaming usage merely because it is significant. No purpose is served by imposing punishing 

rates or terms for significant roaming usage if the carrier has fully met all FCC build-out 

requirements for its licensed area and commits to further investments in that licensed area, but 

has only a limited geographic licensed spectral authorization footprint that is predominantly 

rural. “Mobile” service is inherently mobile and users expect to be able to fully use the service 

wherever they may be. If users engage in significant use when they are outside the provider’s 

home area, then it is still roaming, and is not resale.  Roaming is always roaming and roaming 

use is always through the front door. 

47. WCX’s licensed area is only 11,000 square miles and has a population of less than 

400,000 people. Given this small footprint and the relatively low population within it, WCX 

cannot by itself build out a ubiquitous nationwide network and provide ubiquitous coverage for 

M2M and “Internet of Things” devices and applications. If the consumption can only occur 

within the WCX footprint, WCX is too small to entice application and device developers and 

manufacturers to collaboratively create new, exciting services and applications. On the other 

hand, if WCX can offer innovative services that work nationwide, and can help other small 

providers also deploy similar services to their own users while they are at home or while 

roaming, then WCX can materially advance competition and innovation, while having an impact 

that extends far outside of its footprint.  
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48. A provider cannot be “incented” to “invest” in a network outside its home area and in 

places where the provider has no licenses. Any provider that builds and operates radio networks 

where it has no licenses is going to be quickly hit with forfeitures and orders to desist. The 

principle concerning investment incentives can only apply within the home licensed area – where 

there will be little to no roaming in WCX’s case. WCX has already invested in its home area 

network and will continue to do so. No purpose is served by punishing roaming use outside of 

WCX’s licensed home area based on the “investment incentive” principle.  

49. WCX has already exceeded the FCC’s build out requirements in its licensed home 

service area, and will continue to invest within that area. WCX’s terms do not contain implicit or 

explicit terms that require WCX to meet AT&T Mobility’s notions of an appropriate build out to 

the extent they exceed the FCC’s determinations on that issue. WCX’s terms do not contain 

implicit or explicit functional requirements that WCX build out in areas where it does not have 

licensed spectrum. 

50. WCX’s terms contemplate provision of future Machine to Machine (“M2M”) and 

“Internet of Things” services that allow development of devices and applications that are 

symbiotic with the ability to connect to a ubiquitous network. Since AT&T controls the only 

ubiquitous LTE network compatible with WCX technology, significant roaming use is essential 

for WCX to enter and compete in this market to provide service to consumers and businesses that 

reside in, or conduct significant activities within, WCX’s licensed area. 

51. WCX proposes a compromise-based19 bright dividing line between acceptable “roaming” 

consumption and unacceptable roaming consumption.20 WCX proposes to restrict roaming usage 

                                                 
19 WCX does not agree that an increase from 50% roaming to 51% roaming magically transmutes into “resale.” To 
the contrary, WCX asserts that even greater than 90% roaming would not be resale given that the technical 
arrangement between the parties is entirely different from the technical means by which resale is conducted. WCX 
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to no more than 50% of the total data usage of all WCX accounts.21 There should be no 

limitations to any individual account or the number of and types of devices associated with any 

individual account. M2M and “Internet of Things” services and applications should never be 

considered part of a prohibited or punished “Permanent Roamer” pool. WCX also asserts that the 

roaming terms and conditions should allow and encourage innovative uses that may or may not 

track the patterns of AT&T Mobility’s users or AT&T Mobility’s system-wide usage patterns. 

The services in issue are inherently mobile and WCX has a limited rural geographic area. WCX 

will most likely support different data usage patterns and volumes, because WCX’s users come 

from predominately rural areas. They need and expect nationwide coverage, but they do different 

things and use their wireless service in different ways than urban denizens.  

52. While WCX can and will continue to invest in its licensed area, it is commercially 

unreasonable to punish WCX if WCX’s customers use their service while on the move and they 

happen to be outside of WCX’s licensed area in any significant measure. It is also commercially 

unreasonable to dis-incent developers of new technologies and uses from partnering with WCX 

when WCX desires to enable innovation by opening up its network, work with developers and 

promote new uses of technology in stark contrast to AT&T. In short, it is commercially 

                                                                                                                                                             
has proposed 50% as the maximum acceptable amount of out of home area roaming use merely for compromise 
purposes. 
20 This compromise is made in an effort to fully and unquestionably satisfy the Commission’s caution that providers 
should not “rely on roaming arrangements in place of network deployment as the primary source of their service 
provision.” See Data Roaming Order ¶ 21 (emphasis added). Again, WCX does not agree that roaming that exceeds 
50% necessarily means the provider is using out of home area roaming as the “primary source” of service provision. 
The specific 50% value has purposefully been set lower than could easily be justifiable given the legal meaning of 
“primary.” Black’s Law Dictionary defines “Primary” to mean “first in order of time, or development, or in 
intention.” Even 90% could meet that test since users could not roam at all until after they contract with WCX to use 
home-based service, and WCX’s intention is to supply a significant amount of “primary” home-based service, with 
roaming being “supplemental.” 
21 RWA agreement sections 3, 4, 5 (characterizing roaming as a “supplement” to home-based service and requiring 
that the home provider “provide the majority of its customer’s mobile data services on its own Network”).  



Roaming Complaint – WCX/AT&T Mobility  

reasonable for WCX and its users to have significant (but not predominant) roaming usage 

associated with WCX service. 

53. “Significant” roaming is not “resale.” If WCX helps innovate in the M2M market in 

agriculture, shipping or the medical field, it should be able to support its cultivated customers 

through roaming, and should expect not to pay AT&T more than full retail rates when the WCX-

cultivated innovation succeeds nationwide. This may in fact result in one or more cultivated 

customers that independently develop technology and desire to be their own MVNO – much like 

Amazon has become a valuable MVNO partner of AT&T. WCX should be allowed to be the 

host carrier of that new MVNO. 

54. AT&T asserts that roaming should only be “incidental” and it wants to severely limit the 

amount that would be allowed before there is a breach or AT&T can impose a penalty rate. 

AT&T claims that more than de minimis roaming usage is “resale.” Their proposed terms make 

clear they construe “incidental” to mean “occasional” or “minor” in volume and instance. This 

usage is inconsistent with the legal definition of “incidental”: “depending upon or appertaining to 

something else as primary.”22 In the case at bar, all roaming would be incidental to the “primary” 

contracted home-based service between WCX and its user, because a WCX user cannot “roam” 

on AT&T’s network unless the user has a contract with WCX. Roaming is appurtenant to 

WCX’s service. “Significant” roaming is still “incidental” in the legal sense, and is not 

“primary” because home network usage would still constitute the majority of WCX’s traffic.   

55. WCX’s proposals independently show that its desire is for “roaming” and not “resale.” 

Resale occurs when a provider obtains an entire finished (bundled) product from a vendor, and 

then “resells” that same finished (bundled) product to an end-use customer, either with or 

                                                 
22 Black’s Law Dictionary, 4th Ed., p. 904. 
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without adding value, for profit.23 “CMRS resale entails a reseller’s purchase of CMRS service 

provided by a facilities-based CMRS carrier in order to provide resold service within the same 

geographic market as the facilities-based CMRS provider”24 

56. WCX’s proposal does not involve buying “minutes” from AT&T, with AT&T providing 

the underlying telecommunications functionality in a manner almost indistinguishable from its 

own retail service. In the CMRS realm, MNVOs are resellers because they purchase “airtime” 

and then resell it under their own brand.25 WCX, however, is not proposing to “resell” AT&T 

“finished” data offerings. Instead, only a portion of AT&T’s capabilities would be used, 

specifically joint authentication, use of spectrum associated radio equipment and some measure 

of transport, and then the communications will be handed off to WCX for management, 

processing, delivery of service applications and direction. AT&T will not be providing the 

“service” be it M2M, voice, texting or Internet for WCX customers; that will be WCX’s job.  

57. WCX is already offering data and other service in its home area using its own spectrum 

and facilities. The Commission has expressly recognized that when a provider is self-providing 

in the home area, then “roaming” cannot be equated to “resale.”26 WCX’s proposal, by 

definition, cannot be resale. It is roaming.   

                                                 
23 See In the Matter of Interconnection and Resale Obligations Pertaining to Commercial Mobile Radio Services, 
First Report and Order, 11 FCC Rcd 18455, 18457, ¶3 (1996), citing Resale and Shared Use of Common Carrier 
Services and Facilities, 60 FCC2d 261, 263 (1976), reconsideration, 62 FCC2d 588 (1977), aff’d sub nom. AT&T v. 
FCC, 572 F.2d 17 (2d Cir.), cert. denied, 439 U.S. 875 (1978). (“3. We have defined resale as an activity in which 
one entity (the reseller) subscribes to the communications services or facilities of a facilities-based provider and then 
reoffers communications services to the public (with or without ‘adding value’) for profit”). 
24 In the Matter of Reexamination of Roaming Obligations of Commercial Mobile Radio Service Providers, Report 
and Order and Further Notice of Proposed Rulemaking, 22 FCC Rcd 15817, 15836, ¶51 (2007). 
25 In the Matter of Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993; Annual 
Report and Analysis of Competitive Market Conditions With Respect to Commercial Mobile Services, Tenth Report, 
20 FCC Rcd 15908, 15920, ¶27 (2005) (“Resellers offer service to consumers by purchasing airtime at wholesale 
rates from facilities-based providers and reselling it at retail prices.”). 
26 In the Matter of Reexamination of Roaming Obligations of Commercial Mobile Radio Service Providers and 
Other Providers of Mobile Data Services, Order on Reconsideration and Second Further Notice of Proposed 
Rulemaking, 25 FCC Rcd 4181, 31223, ¶89 (2010) (“On the other hand, requiring a provider to offer a data service 



Roaming Complaint – WCX/AT&T Mobility  

58. The term “incidental” does not appear in the Data Roaming Order but the Commission 

has in the past used “incidental” in the broader legal sense rather than AT&T’s cramped meaning 

when addressing CMRS service. For example fixed wireless service was an authorized 

“incidental service” – and thus still CMRS – when it was “auxiliary” or “ancillary” to the 

“primary” mobile service.27  

59. A large portion of the population in WCX’s home area commutes from within WCX’s 

licensed area to locations inside AT&T’s licensed area in order to go to schools and businesses, 

to work, learn, shop or to perform important tasks like obtaining medical care. For example, 

2010 U.S. Census data shows that the base population of Bastrop County for 2010 was 77,783. 

Approximately 21.5% of them (over 15,000) spend the day in locations outside the county, and 

59.3% of the “workers” in Bastrop County do a daily commute. If one assumes that WCX’s user 

base is representative of the population base, AT&T’s proposed terms would immediately put 

WCX in breach, both in terms of total percentage of devices and total percent of use. That cannot 

be commercially reasonable.  

60. AT&T’s terms would require WCX to contractually mandate that the Account owner 

confiscate all devices from any employee or family member if the employee or family member 

goes on the road for a month. An employer would not buy WCX’s service for employees if they 
                                                                                                                                                             
on its home network would appear to be an essential element of a request for roaming coverage as opposed to 
resale.”). 
27 In the Matter of Amendment of the Commission’s Rules to Permit Flexible Service Offerings in the Commercial 
Mobile Radio Services, Second Report and Order and Order on Reconsideration, 15 FCC Rcd 14682, 14684, ¶9 
(2000); In the Matter of Amendment of the Commission’s Rules To Permit Flexible Service Offerings in the 
Commercial Mobile Radio Services, First Report and Order and Memorandum Opinion and Order, 11 FCC Rcd at 
8968-8969, ¶¶5-7 (1996); In the Matter of Amendment of Parts 2 and 22 of the Commission’s Rules to Permit 
Liberalization of Technology and Auxiliary Service Offerings in the Domestic Public Cellular Radio 
Telecommunications Service, Report and Order, 3 FCC Rcd at 7041, 7059, ¶66 (1988) (incidental services may 
include fixed services); In the Matter of Implementation of Sections 3(n) and 332 of the Communications Act 
Regulatory Treatment of Mobile Services, Second Report and Order, 9 FCC Rcd at 1424, ¶36 (1994) (all auxiliary 
and ancillary services provided by mobile service licensees are included within the definition of mobile services); In 
the Matter of Amendment of Subpart K, Part 22 of the Commission’s Rules, to facilitate the development of cellular 
radio telecommunications service in the rural areas of the country, Memorandum Opinion and Order, 102 FCC 2d 
470, 472-73, ¶5, 475, ¶10 (1985).  
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travel for extended periods. For example an oil servicing company based in Bastrop with 

employees working on-site throughout the Eagle Ford Shale could not buy WCX’s service. A 

parent would not buy WCX’s service for use by college-bound family members at Texas A&M, 

Texas State or the University of Texas even though each of those university campuses is within 

25 miles of WCX’s CMA.  Spouses that commute are also prohibited. AT&T’s restrictions 

wholly destroy the entire reason to have multiple accounts per plan.  Moreover, AT&T’s terms 

eliminate mobility as a truly useable option to WCX’s customers. These restrictions are 

unreasonable in the extreme. 

61. The parties also materially disagree over the extent to which AT&T Mobility will surveil, 

monitor and manage WCX users’ traffic while they are roaming. WCX’s intent and proposed 

terms contemplate a direct network connection to AT&T Mobility28 consistent with how the 

GSMA Appendices currently support such roaming arrangements. As a result, AT&T Mobility 

should send all traffic from WCX authenticated roamers to WCX’s network, allowing WCX to 

manage and provide services to WCX’s customers. This may involve WCX managed 

applications such as VoLTE, interconnected data, text-messaging, machine-to-machine or 

Internet of Things applications, or it may simply be Internet access. This technical fact, that 

service will be provided by WCX while roaming is occurring, makes data roaming distinct from 

any type of resale.  

62. WCX’s specific intent is, and its proposed terms provide, that there will initially be no 

“service awareness” capability associated with roaming.29 WCX’s proposed terms provide for no 

packet inspection, throttling, or manipulation by AT&T Mobility of any sort, other than 

application-neutral reasonable network management practices during times where cell site 

                                                 
28 RWA agreement Section 9 and Exhibit 4. 
29 RWA agreement Exhibit 1 - definitions of “Data Roaming” and “Service Aware Roaming.”  
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locations are congested, and in a manner that does not discriminate against WCX use when 

compared to AT&T retail use, nor will there be any additional charge or change in service based 

upon the types of applications or uses by the WCX Customer.30 

63.  If and to the extent that AT&T’s terms would allow it to inspect the content of WCX 

users’ communications they are unreasonable because such inspection would constitute an 

invasion of privacy and a violation of user’s rights to maintain full dominion over and use of 

their own property. 

64. WCX asserts that the current prevailing retail rate of $0.0096 per megabyte (MB), or 

approximately $10 per gigabyte (GB) of data is currently a commercially reasonable data 

roaming rate, for all usage. The $10 per GB represents the RWA’s estimate of industry-average 

and AT&T Mobility’s prevailing retail rate for consumption. This amount should be 

commensurately reduced as retail rates go down.31 

65. The parties are very far apart on price terms. AT&T’s base roaming price is more than 15 

times the retail rate. The penalty price for what AT&T deems “excessive” roaming is more than 

150 times the retail rate. AT&T Mobility’s roaming maxima are also, in WCX’s opinion, 

artificially low for total customer usage and individual accounts. These limits unreasonably 

punish small rural carriers with limited coverage areas, constitute a barrier to entry, and restrict 

small carriers’ ability to offer innovative services involving M2M and Internet of Things 

capabilities requiring broad dispersion of devices. In particular they prevent carriers with 

relatively small or isolated licensed areas from serving large accounts and/or support innovative 

uses that require mobile wireless capability. 

                                                 
30 RWA agreement Section 5. 
31 RWA agreement Exhibit 2 – LTW Rates provides for correlation to the Prevailing Industry Retail Rate for LTE 
Data Services. It goes on to state that the best estimate of the current prevailing rate is $0.0096 per MB. 1024 MB 
equals 1 GB. 1024 X.0096 = $9.83. WCX rounded up to $10.00 for ease of reference. 
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66. In 2007 the Commission refused to benchmark roaming rates and prevailing retail rates.32 

It did so based on a lack of a persuasive showing in the record of that proceeding that consumers 

would be harmed in the absence of caps or benchmarks and because of concerns that 

benchmarking or capping could reduce investment incentives or perhaps even raise prices for 

“regional” calling. 

67. The Public Roetter Declaration demonstrates that roaming prices exceeding the 

prevailing retail data rate is harming and will harm rural consumers. Roetter shows that “the state 

                                                 
32 See In the Matter of Reexamination of Roaming Obligations of Commercial Mobile Radio Service Providers, 22 
FCC Rcd. 15817, ¶¶ 36-40 (2007) (notes omitted): 

37. We decline to impose a price cap or any other form of rate regulation on the fees carriers 
pay each other when one carrier’s customer roams on another carrier’s network.  In particular, we 
are not persuaded that consumers would be harmed in the absence of a price cap or some other 
form of rate regulation.  We believe that the better course, as established in this Report and Order, 
is that the rates individual carriers pay for automatic roaming services be determined in the 
marketplace through negotiations between the carriers, subject to the statutory requirement that 
any rates charged be reasonable and non-discriminatory. 
38. We find that there is insufficient evidence to justify regulating the roaming rates of 
carriers, and that any harm to consumers in the absence of affirmative regulation in this regard is 
speculative.  Moreover, with the clarifications we make herein with respect to automatic roaming, 
we find that consumers are protected from being harmed by the level and structure of roaming 
rates negotiated between carriers.  Absent a finding that the existing level and structure of roaming 
rates harm consumers, regulation of rates for automatic roaming service is not warranted.  Because 
we are not persuaded that the existing level and structure of roaming rates negotiated between 
carriers harm consumers of mobile telephony services, we do not need to address the argument 
that the state of competition in the intermediate product market is such as to warrant rate 
regulation. 
39. Based on the foregoing considerations, we conclude that regulation of roaming rates is 
not warranted on economic grounds.  In addition, however, we agree with concerns raised in the 
record that rate regulation has the potential to distort carriers’ incentives and behavior with regard 
to pricing and investment in network buildout.   Capping roaming rates by tying them to a 
benchmark based on larger carriers’ retail rates may diminish larger carriers’ incentives to lower 
retail prices paid by their customers, and perhaps even give them an incentive to raise retail rates.  
At the same time, by requiring larger carriers to offer national roaming coverage to their 
competitors’ customers at nearly the same rates offered to their own customers, this form of rate 
regulation may also give smaller regional carriers an incentive to reduce, or even eliminate, the 
discounts they offer on regional calling plans, thereby driving up the prices regional subscribers 
pay for calls within their plan’s calling area.  
40. Similarly, regulation to reduce roaming rates has the potential to deter investment in 
network deployment by impairing buildout incentives facing both small and large carriers.  By 
enabling smaller regional carriers to offer their customers national roaming coverage at more 
favorable rates without having to build a nationwide network, rate regulation would tend to 
diminish smaller carriers’ incentives to expand the geographic coverage of their networks.  In 
addition, by reducing or eliminating any competitive advantage gained as a result of building out 
nationwide or large regional networks, rate regulation would impair larger carriers’ incentives to 
expand, maintain, and upgrade their existing networks. 
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of competition in the intermediate product market is such as to warrant” a benchmark or 

relationship between prevailing retail rates and data roaming prices. Therefore, in this case, 

WCX is supplying the evidence that was missing from 2007. The Public Roetter Declaration also 

explains and demonstrates that high out of home area roaming prices reduce investment 

incentives and opportunities with regard to home area networks. Finally, the Public Roetter 

Declaration shows that the marketplace has changed since 2007. Competitive pressures require 

nationwide plans, without separate or additional charges for roaming usage. Thus, a small rural 

provider cannot feasibly charge a “regional” price, much less raise it. This means that high 

roaming charges necessarily raise the retail price small rural providers must charge for all usage, 

including “regional” consumption. In other words, high roaming charges result in higher prices 

for all consumption. 

68. Rural consumers are being harmed by high roaming prices. Roaming prices that are 

several multiples above the prevailing retail rate reduce competition, limit available services and 

put rural customers at a severe disadvantage in comparison to their urban counterparts. 

VI. AT&T Mobility’s Proposed Terms Conditions and Prices Are Not Commercially 
Reasonable.  

69. AT&T has designated its proposed terms as confidential and insists that any specific 

discussion of them cannot occur in public. In an attempt to allow this Complaint to be wholly 

public, WCX will be providing the specific analysis of them through declarations submitted 

under seal and then a redacted legal analysis and proposed findings. Thus the Complaint itself 

will contain only general assertions. 
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A. AT&T’s Proposed Terms relating to billing, audits and suspension during 
dispute resolution are commercially unreasonable and lack measurement 
criteria; any prohibition on FCC resolution of disputes is commercially 
unreasonable. 

70. WCX’s proposed terms and conditions allow for continued use in the event of and during 

the pendency of any dispute between the parties.33 WCX must fulfill at least 50% of its users’ 

data needs through means other than roaming on AT&T’s network. This compromise-based34 

offer and proposed term supplies an easy to administer rule for acceptable roaming volume, so 

disputes should be few. Nonetheless, disputes do arise from time to time, and dispute resolution 

terms in agreements are often very important. 

i. Dispute resolution. 

71. The RWA agreement has provisions for commercial arbitration if private negotiations 

fail.35 Significantly, however, they do not preclude and in fact preserve FCC involvement, or if 

necessary judicial intervention, in order to prevent irreparable harm or if a party claims the other 

party has violated the contract, the Act or a Commission rule.36 

72. The Commission: (i) has the authority to approve or reject any roaming agreement 

implemented under its Data Roaming Order; (ii) is a neutral body that is authorized to uphold 

and foster fair and reasonable practices by mobile services providers, and (iii) possesses sector-

specific technical and other expertise. The Commission is the most competent body to determine 

whether one (or both) of the parties to a roaming agreement have acted or behaved in such a way 

as to violate its conditions, the Act or a rule, and then if a breach or violation is found to 

                                                 
33 RWA agreement Sections 12 and 17. 
34 WCX does not agree that an increase from 50% roaming to 51% roaming magically transmutes into “resale.” To 
the contrary, WCX asserts that even greater than 90% roaming would not be resale given that the technical 
arrangement between the parties is entirely different from the technical means by which resale is conducted. WCX 
has proposed 50% merely for compromise purposes. 
35 RWA agreement Section 17. 
36 Id. 
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determine what the consequences should be based on the damage that these violations may have 

caused and to whom. WCX believes that preserving Commission involvement and oversight 

under appropriate circumstances is imperative.  

73. To the extent that AT&T’s terms would operate to prevent any FCC oversight or ability 

to weigh in on a dispute over roaming on a going forward basis then they unreasonably frustrate 

the Commission’s goals and policies, and would unlawfully restrict the FCC’s jurisdiction over 

interstate communications by wire. Any terms that commit post-agreement dispute resolution 

exclusively to some forum other than the FCC and preclude FCC oversight are unlawful and 

commercially unreasonable. In particular, if one party has violated the Act or a Commission rule 

in the context of a roaming arrangement then full recourse to the FCC cannot lawfully be 

imposed over the objection of a party. WCX objects to any term in any agreement that would 

strip the Commission and/or the courts of their lawful jurisdiction in favor of private dispute 

resolution or some kind of binding commercial arbitration. WCX may well voluntarily agree on 

a case by case basis to employ private dispute resolution, but it cannot be compelled to do so as a 

general matter through contract terms to which it does not assent. 

ii. Suspension during dispute resolution. 

74. The RWA agreement also provides that roaming will be maintained and not suspended 

during the pendency of any dispute resolution process.37 While WCX cannot be specific about 

AT&T’s proposal in this public document, it is fair to say that this is a contested issue. 

75. To the extent AT&T’s terms allow suspension or termination at its discretion without 

notice or any other due process which would allow the home carrier to prevent significant 

damage to its business while the termination remained in effect, they are unreasonable. This 

                                                 
37 RWA agreement Sections 12 and 17. 
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would be particularly so if AT&T’s basis for termination was eventually found to be unjustified. 

WCX would suffer irreparable harm, because the dispute resolution process could take months or 

years, and during that time roaming would be terminated. A substantial proportion of WCX’s 

customers would leave. WCX would likely not survive the experience. And, to the extent the 

AT&T agreement also limits actual damages and prohibits exemplary and other collateral 

damages it would be unconscionable. AT&T would have the incentive to suspend early and often 

because it would never suffer any consequence for doing so, even when WCX had done 

absolutely nothing wrong. Allowing AT&T to suspend or terminate during a dispute would be 

unreasonable and unconscionable. 

iii. Auditing 

76. WCX has no audit terms, since its proposed compromise-based “50% not roaming on 

AT&T” rule is simple and clear. Any wrongly imposed direct limitations on the number of 

devices that are roaming, individual user limitations on consumption or artificially low 

percentages overall, will require detailed and specific criteria and measurement requirements 

because tiny variations could potentially tip the result from one outcome to the other. This is 

especially so if exceeding a limit constitutes a material breach justifying cancellation, or leads to 

onerous penalty payments. 

77. AT&T’s terms contain no details or criteria concerning how usage is determined on a 

system-wide or individual customer basis, or how device location will be established. There are 

no instructions on how the audit is to be conducted, the information to be obtained or how it will 

be measured. WCX has no idea what information should be gathered or stored in anticipation of 

any audit, and would risk a finding of breach if it for some reason does not retain the “right” 

data. AT&T’s terms are far too vague and ambiguous. They would allow AT&T Mobility to 
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unreasonably interpret and apply the limitations by manipulation of the underlying information 

in order to find a “violation.” While WCX does not believe any audit terms are required because 

its compromise-based “no more than 50% roaming on AT&T” provision would be simple and 

easy to administer and verify, to the extent the rule is different, any contractual right to audit, 

without specificity on the information to be provided in an audit and how usage will be 

measured, would be commercially unreasonable.  

B. Any implicit build-out requirements in addition to and more demanding 
than those reflected in the FCC’s rule-based build-out requirements are 
commercially unreasonable. 

78. WCX has already exceeded the FCC’s build-out requirements. WCX has therefore 

already invested in its network. WCX will continue to do so – if it is not put out of business 

because of a lack of reasonable roaming. Artificially low amounts of allowed roaming cannot be 

justified in WCX’s case based on some principle that the restriction is necessary to incent WCX 

to further invest in its own network facilities. This is particularly the case since the main purpose 

of roaming is to allow customers to enjoy their service in places where the home provider does 

not have radio station authorizations, but its users still want to use their service.  

79. WCX addresses AT&T’s specific proposals under seal, but for purposes of this public 

document suffice it to say that AT&T’s proposed terms effectively and wrongly punish WCX for 

the fact that it is a small rural provider with a limited and contiguous geographic licensed area. 

Usage limitations cannot be justified on the basis of some notion that they are necessary to incent 

further home area investment. To the extent AT&T is attempting to overrule the FCC’s specific 

determinations of the appropriate level of build-out that is necessary in the home area and 

impose more rigorous in-home build-out requirements they are commercially unreasonable, and 

unlawful since they represent a prohibited collateral attack on the Commission’s build-out rules. 
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C. No service and use restrictions on WCX roaming-enabled services. 

80. The RWA agreement expressly allows the home carrier to resell its services to MNVOs, 

and specifically addresses and authorizes innovative “Machine-to-Machine” (M2M) services.  

81. The mobile sector is anticipating rapid growth in significant value-creating M2M 

applications and services delivered over mobile networks, as is evident in a recent (February 

2014) report published by the GSM Association.38 Key findings in the GSMA report that are 

relevant to the circumstances and business model of WCX are presented below.39  

• Between 2010 and 2013, 120 million M2M connections were added globally 
(38% CAGR) reaching a total of 195 million in Q4 2013. Globally, M2M 
connections account for 2.8% of total mobile connections in 2013, up from 1.4% 
in 2010. In North America almost one in ten mobile connections is M2M. Global 
M2M connections are forecast to reach a quarter of a billion (250 million) in 
2014. 

• Several operators surveyed by the GSMA highlighted the fact that the M2M 
market is moving from a period of market development towards a commercial 
deployment phase and have restructured their M2M business activities over the 
last year to reflect the ‘strategic importance’ of M2M to their organizations. 

• Major vertical M2M market opportunities identified include automotive 
(relatively short term) and health care (medium to long term). 

82. Several of the most promising and innovative opportunities for M2M applications 

services – automotive and health care are two examples – involve devices that may well spend a 

significant and unpredictable proportion of time outside the license area of a small carrier such as 

WCX. If communication with these devices is subject to severe restrictions on the proportion of 

total traffic generated or the time they can spend in a roaming mode, then WCX will effectively 

be excluded from participating in these M2M opportunities. WCX will lose the incentive to 

support initiatives aimed at introducing innovative M2M capabilities that may be overlooked by 

                                                 
38 “From concept to delivery: The M2M Market today,” February 2014, 
https://gsmaintelligence.com/files/analysis/?file=140217-m2m.pdf. 
39 The GSMA M2M definition only includes SIM connections that enable mobile data transmission between 
machines. It does not count SIMs used in computing devices in consumer electronics such as smartphones, dongles, 
tablets, e-readers, routers and hotspots. 
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large national carriers. One example of many would be an M2M service targeting rural areas in 

particular that automates monitoring of the lactation cycle of cows to reduce the proportion of 

missed insemination times for the benefit of farmers from 50% to 10%. AT&T and the other 

nationwide providers focus mainly on urban areas and needs, and may choose to not support cow 

lactation cycles applications or any others geared to fulfill rural or agricultural needs. But 

AT&T’s terms would prevent rural providers that do want to support such things from doing so. 

AT&T’s terms therefore erect barriers to entry for not only competitive wireless providers but 

also for the “rural-focused” mobile app market. 

83. The GSMA has anticipated and developed a mechanism to accommodate a market 

environment that enables M2M product suppliers to produce solutions that work with multiple 

operators for the sake of convenience, flexibility and economies of scale. As the GSMA points 

out, in some devices or pieces of equipment such as anti-theft modules in cars, utility meters, 

personal or property tracking devices and security modules, the SIM (Subscriber Identification 

Module) card has to be inserted in the machine and hermetically sealed during the manufacturing 

process. It is often unknown which mobile operator will be operating the M2M service. This 

situation differs from the traditional mobile telephony market where the mobile operator usually 

purchases SIM cards in bulk, installs its credentials on them, and then inserts these cards into the 

mobile phones. The mobile industry through the GSMA has produced the ‘Embedded SIM’ 

specification to enable remote “over the air” provisioning and management of SIMs in M2M 

devices. This solution is designed to enable all operators to participate conveniently and thereby 

speed adoption of M2M services as well as open up opportunities for new services and 

applications in new industry verticals.  
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84. Recent announcements by the mobile satellite operator Iridium produce additional 

evidence for the growth of M2M services and applications and the wide area coverage that 

customers need. Iridium reported a $17 average revenue per user (ARPU) for commercial M2M 

data in the second quarter of 2014.40 It also recorded an 18% growth year-on-year in commercial 

M2M subscribers.41  

85. Therefore, a business model and plans for small as well as large operators will and should 

naturally include, as WCX’s does, a growing role for M2M services and applications. AT&T 

itself has clearly identified M2M services and applications as very important in its plans and as 

providing great value to its customers,42 a position and conclusion that WCX has also reached.  

By providing commercially reasonable terms and conditions to small carriers, the RWA Model 

Agreement enables WCX and other carriers to offer both more traditional mobile as well as new 

M2M services with national coverage. This Agreement thereby supports and contributes to the 

goal of ensuring that small carriers can compete and innovate fairly on their own merits, and that 

the licenses they hold will be exploited to deliver the maximum possible value to customers. 

86. The business relationship between WCX and M2M or Internet of Things applications and 

devices may or may not resemble that between AT&T and Amazon. AT&T may treat some of 

WCX’s activities as “resale” oriented and some of WCX’s business partners as MNVOs. To the 

extent AT&T’s terms restrict “resale” and to the extent that restriction operates to prevent WCX 

from supporting innovative uses, services, applications and devices, they are commercially 

unreasonable, unjust and unreasonable, and unreasonably discriminatory. Further, to the extent 

AT&T’s terms would treat the relationship between WCX and “interconnected” text providers as 
                                                 
40 http://files.shareholder.com/downloads/ABEA-3ERWFI/3380800712x0x772588/ba0cb2b4-2461-496b-b4b7-
4ceda78e0d8e/IRDM_News_2014_7_31_Financial_Releases.pdf.  
41 http://www.satellitetoday.com/telecom/2014/08/01/iridium-sees-major-m2m-growth-keeps-pace-with-iridium-
next/?hq_e=el&hq_m=2924229&hq_l=10&hq_v=136e6b3268. 
42 http://www.mobileworldlive.com/att-m2m-expert-looks-platform. 
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“resale” and therefore prevent WCX and its interconnected text providers from complying with 

the recent “text to 911” rules, or from partnering to support other interconnected data or text-

messaging services, they are commercially unreasonable, unjust, unreasonable, and unreasonably 

discriminatory.   

87. AT&T Mobility’s terms either prohibit resale, M2M, Internet of Things or are vague and 

ambiguous, which means AT&T could later say they are prohibited even though their terms may 

not expressly so provide. Other vague terms may later be read to inhibit or prohibit other uses 

while roaming. WCX is unsure of AT&T’s full intent in these matters, but contends that any 

resale prohibitions, restrictions on M2M or Internet of Things or any other terms barring uses 

that are privately beneficial and not publicly detrimental are commercially unreasonable, unjust, 

unreasonable, and unreasonably discriminatory. 

D. Any AT&T surveillance of WCX users’ content or applications through 
service awareness would be commercially unreasonable. 

88. The parties also disagree whether AT&T Mobility should have the right to surveil, 

monitor and manage WCX users’ traffic while they are roaming. WCX’s intent and proposed 

terms contemplate a direct network connection to AT&T Mobility,43 so that AT&T Mobility can 

send all traffic from WCX authenticated roamers to WCX’s network, allowing WCX to manage 

and provide services to WCX’s customers. This may involve WCX managed applications such 

as VoLTE, machine-to-machine or Internet of Things applications, or it may simply be Internet 

access. 

89. WCX’s specific intent is, and its proposed terms provide, that there will initially be no 

“service awareness” capability associated with roaming.44 WCX’s proposed terms provide for no 

                                                 
43 RWA agreement Section 9 and Exhibit 4. 
44 RWA agreement Exhibit 1 - definitions of “Data Roaming” and “Service Aware Roaming.”  
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packet inspection, throttling, or manipulation by AT&T Mobility of any sort, other than 

application-neutral reasonable network management practices during times where cell site 

locations are congested, and in a manner that does not discriminate against WCX use when 

compared to AT&T retail use, nor will there be any additional charge or change in service based 

upon the types of applications or uses by the WCX Customer.45 

90. Both parties are proposing a rate for “data.” AT&T has no reason to know or try to know 

what the datagrams represent, by way of the application or service being employed by the WCX 

user and certainly AT&T has absolutely no reason or justification for looking at the content of 

the communications, thereby unreasonably invading the privacy of WCX’s users without their 

consent and appropriating their property.  

91. To the extent AT&T is proposing that it should be able to surveil or monitor the content 

or application employed by WCX’s users, or the specific use they are putting to their wireless 

service, then their proposal is commercially unreasonable, unjust, unreasonable, and 

unreasonably discriminatory. 

VII. AT&T Mobility’s Roaming Prices Do Not Comply with CMRS Rules and Are Not 
Commercially Reasonable 

92. AT&T Mobility’s proposed roaming rate far exceeds AT&T Mobility’s prevailing retail 

rate for LTE data services. The penalty adjustment terms and conditions and the penalty rate is 

several orders of magnitude above the prevailing retail rate. The proposed rate and the penalty 

rate are both commercially unreasonable and excessive. The Data Roaming Order sets out the 

factors for assessing commercial reasonableness, and WCX is presenting Declarations 

supporting the application of WCX’s terms and AT&T Mobility’s proposed terms to those 

                                                 
45 RWA agreement Section 5. 
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criteria. AT&T Mobility’s proposal, and foremost its pricing, are so unreasonable as to be 

tantamount to a refusal to offer a data roaming arrangement. 

93. There are certain other “price affecting” terms that bear on the price, because they 

directly or indirectly impact the ultimate price to be paid for an incremental unit of data roaming 

consumption. 

VIII. Prayer for Relief 

94. Premises considered, WCX seeks the following relief:  

a. Expeditious action on this complaint, as provided by Data Roaming Order ¶77.  

b. While this case is pending, per Data Roaming Order ¶80, an interim order 
directing AT&T Mobility to provide automatic roaming and to charge no more for 
automatic data roaming than $10 per GB or some other reasonable level 
determined by the Commission. 

c. While this case is pending, an order directing AT&T Mobility to not manipulate 
or change or create a separate charge to WCX when WCX creates and provides 
voice, SMS, text and long distance and M2M services, either directly or in 
association with business partners.  

d. Require cooperation between WCX and AT&T Mobility to facilitate seamless 
roaming hand-offs where technically feasible as described in the WCX proposed 
terms. 

e. A finding that WCX’s proffered roaming terms, conditions and prices are 
commercially reasonable, and, with regard to WCX’s “interconnected” voice and 
data services and text-messaging are also reasonable and not unreasonably 
discriminatory under §§201 and 202. 

f. A finding that AT&T Mobility’s proffered roaming terms, conditions and prices 
are not commercially reasonable, and, with regard to WCX’s “interconnected” 
voice and data services and text-messaging are not reasonable and are 
unreasonably discriminatory under §§201 and 202.  

g. A prescription that WCX’s written terms and conditions be used as the final and 
permanent contract for data roaming. 

h. A prescription of the following prices for roaming equal to less than the 
Prevailing Industry Retail Rate, which as of the effective date of this Agreement 
is $0.0096 per MB, or $10.00 per GB. 
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IX. Other Requirements of Section 1.721 of the Rules 

C. Declarations (Confidential and Not for Public Inspection in Part) 

1. Declaration of Lowell Feldman and Exhibits (For Public Inspection) 



















































































































































ATT, plan 1 $45 300 $20 for 300 MB 

ATT, plan 2 $70 1024 $15 for 1 GB 

ATT, plan 3 $80 2048 $15 for 1 GB 

ATT, plan 4 $95 4096 $15 for 1 GB 

ATT, plan 5 $105 6144 $15 for 1 GB 

Verizon, plan 1 $95 250 $15 for 200 MB 

Verizon, plan 2 $110 500 $15 for 500 MB 

Verizon, plan 3 $120 1024 $15 for 1 GB 

Verizon, plan 4 $130 2048 $15 for 1 GB 

Verizon, plan 5 $140 3072 $15 for 1 GB 

Verizon, plan 6 $150 4096 $15 for 1 GB 

Verizon, plan 7 $160 6144 $15 for 1 GB 

Sprint, unlimited $50 Unlimited NA

T-Mobile, plan 1 $50 500 throttled data over 500 MB 

T-Mobile, plan 2 $60 2560 throttled data over 2.5 GB 

T-Mobile, unlimited $70 Unlimited NA





AT&T $0.050 

Verizon $0.082 

Sprint $0.029 

T-Mobile $0.041 







2013 $0.343 $0.171 $0.223 $0.335 $0.335 $0.502 $1.150 

  2014* $0.204 $0.093 $0.156 $0.161 $0.202 $0.307 $0.400 



Unlimited use 143.8 $0.154 $0.092 $0.124 $0.161 

Other negotiated terms 23.5 $0.509 $0.204 $0.400 $0.400 



2013 $0.297 $0.134 $0.197 $0.321 $0.407 $0.500 $0.816 

  2014* $0.078 $0.030 $0.050 $0.060 $0.070 $0.100 $0.400 





2008 30.36 3.060 1.12%

2009 54.09 2.910 0.52%

2010 105.97 1.660 0.27%

2011 171.63 1.197 0.18%

2012 144.01 0.859 0.09%

2013 266.53 0.300 0.06%

 2014* 646.54 0.181 0.16%









Unlimited use contracts NA NA NA NA 4.6 100.2 339.6

Other contracts 30.4  54.1  106.0 171.6 139.5 166.3 307.0

Unlimited use contracts NA NA NA NA 0.285 0.183 0.098

Other contracts 3.060 2.910 1.660 1.197 0.878 0.370 0.273
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Reply Comments of T-Mobile USA, Reply Declaration of Dirk Mosa, 
 http://apps.fcc.gov/ecfs/document/view?id=7521785714 
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XI. 1.735(D) Certificate of Service 

 I certify that, consistent with rule 1.735(d), a true and correct copy of the foregoing 
Complaint (redacted public copy and confidential copy) has this day been served by hand 
delivery on one of the named defendant’s registered agents for service of process on the same 
date that the complaint was filed with the Commission. The agent was: 
 
Anisa Latif  
Certified Agent for Service of Process – AT&T Mobility LLC 
1120 20th Street NW, Suite 1000 
Washington DC 20036 
 
A copy of the foregoing was also served on counsel for the defendant by overnight mail, 
addressed to: 
 
David Lawson 
Sidley Austin LLP 
1501 K Street, N.W. 
Washington, DC 20005 
1.202.736.8088 
dlawson@sidley.com 
 

By and through counsel: 
        /s/  

MATTHEW A. HENRY 
henry@dotlaw.biz 
W. SCOTT McCOLLOUGH 
wsmc@dotlaw.biz 
McCOLLOUGH|HENRY PC 
1250 S. Capital of Texas Hwy Bldg 2-235 
West Lake Hills TX 78746 
512.888.1112 (V) 
512.692.2522 (FAX) 

 

 

 


