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7852 Walker Drive, Suite 200

Greenbelt, Maryland 20770

phone: 301-459-7590, fax: 301-577-5575
internet: www.jsitel.com, e-mail: jsi@jsitel.com

VIA ECFS
September 11, 2014

Marlene H. Dortch, Secretary

Federal Communications Commission
445 Twelfth Street, S.W.

Washington, D.C. 20554

Re: CC Docket No. 01-92, WC Docket Nos. 07-135, 10-90
Dear Ms. Dortch:

On September 9, 2014, Robert Hunt of Guadalupe Valley Telephone Cooperative
(“GVTC” or the “Company”) and John Kuykendall and Steven Meltzer of JSI met with
Victoria Goldberg, Pamela Arluk, Greg Haledjian and Thom Parisi of the Wireline
Competition Bureau. The subject of discussion was the GVTC Petition for Limited Waiver
of the Commission’s intercarrier compensation revenue recovery rules.! GVTC seeks in its
Petition to include in FY 2011 Base Period Revenue unpaid amounts billed to Halo
Wireless, Inc. (“Halo”).

Given the relief granted by the Commission’s Halo Order for similar petitions, subject to
certain conditions,? the GVTC representatives met to discuss how the Company meets
those conditions and request that the same relief be granted to GVTC, to include reciprocal
compensation. The Commission provided that such waivers could include reciprocal
compensation in FY 2011 intrastate access base period revenues.® Attached are the talking
points and relevant state commission order which were provided to meeting participants.

GVTC also provides for the record the attached schedule of revenue data for adjusted
Eligible Recovery which is consistent with the Company’s bankruptcy claim amounts for
local and intrastate revenue.

1 See Petition of GVTC for Limited Waiver of 47 C.F.R. § 51.917(c), WC Docket No. 10-90 et al., filed
March 6, 2014 (“Petition™). The 8 51.917(c) rule referenced in the Petition is now numbered as §
51.917(b)(7)(ii).

2 See Connect America Fund, WC Docket No. 10-90, Developing a Unified Intercarrier Compensation
Regime, CC Docket No. 01-92, Petitions for Waiver of Section 51.917(b)(7) of the Commission’s Rules,
Order, FCC 14-121 rel. Aug. 7, 2014 granting relief to TDS Telecommunications Corp. and Cimarron
Telephone Company, L.L.C. et al. (“Halo Order™).

3 See USF/ICC Transformation Order at footnote 1745.
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Please contact the undersigned with any questions.

Respectfully submitted,

g

John Kuykendall
Vice President

Attachments

cc:  Victoria Goldberg
Pamela Arluk
Greg Haledjian
Thom Parisi

JSI
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Guadalupe Valley Telephone Cooperative
Petition for Limited Waiver of Section 51.917(b)(7)(ii)

Ex Parte Talking Points

Guadalupe Valley Telephone Cooperative (GVTC) filed a petition for limited waiver of
47 C.F.R. §51.917(b) on March 6, 2014. GVTC seeks to include in its FY 2011 Base
Period Revenue (BPR) $278,317.62 which was the amount that the Public Utility
Commission of Texas determined was owed to GVTC as detailed in Attachment A to its
Petition.

Similar to the petitions for waiver of 47 C.F.R. § 51.917(b) that the FCC recently granted
to TDS and Cimarron et. al. (Halo Order) , GVTC’s petition seeks to include in its BPR
unpaid amounts billed to Halo Wireless, Inc. (Halo) for service provided during FY2011
but could not be collected due to Halo’s bankruptcy.

As shown in Attachment A, when jurisdictionalized, the Minutes of Use which were
billed to Halo included local traffic which was subject to reciprocal compensation as well
as intrastate and interstate traffic which was subject to access charges.

In its USF-ICC Transformation Order, the FCC allowed for seeking waiver of 47 C.F.R.
§ 51.917(b) and specified that such waivers could include reciprocal compensation. In
footnote 1745 of that order, the FCC stated, “[c]arriers may, however, request a waiver of
our rules defining the Baseline to account for revenues billed for terminating switched
access service or reciprocal compensation provided in FY2011 but recovered after the
March 31, 2012 cut-off as the result of the decision of a court or regulatory agency of
competent jurisdiction.”

GVTC urges the FCC to grant its petition and apply the precedent that was established in
the Halo Order with the following modifications (in bold) to the conditions to allow for
inclusion of reciprocal compensation:

e First, that it terminated all intrastate [access and local] traffic sent to it by
Halo for termination during FY 2011 that it seeks to add to its BPR
calculations.

e Second that it billed Halo intrastate access charges [and reciprocal
compensation] for such traffic during FY 2011 or before the close of the next
regular billing cycle in Fiscal Year 2012 for the amounts to be added to BPR
calculations.

e Third, that a court or regulatory agency of competent jurisdiction has made a
finding of liability regarding the compensation for such traffic.

e Fourth, that it filed a timely claim in the Halo bankruptcy case requesting
compensation for such traffic, any BPR adjustment for a study area resulting



from this Order does not exceed the [combined intrastate access and
reciprocal compensation portions] of such petitioner’s bankruptcy claim for
that study area.

e Fifth, that its BPR adjustment amounts do not include any interest, late
payment fees, collection fees, or attorney fees, in order to ensure that BPR
adjustments are limited to revenue associated with compensable traffic, and
do not include other types of revenue. In addition, such certification must
confirm that the revenues supporting the requested BPR adjustments are not
already included in the BPR calculations.

e GVTC urges the Commission to expeditiously grant its petition for waiver. Granting the
petition with conditions as modified above is consistent with the relief granted to the
petitioners in the Halo Order which would be in the public interest.

o

In the Halo Order, the FCC explains that grant of those petitions would be in the
public interest as it would help “ensure that the recovery mechanism adopted for
incumbent LECs in the Transformation Order works as intended.”

Specifically, “granting these petitions will allow Petitioners’ BPRs to reflect
actual service provided during FY 2011 to terminate actual calls bound for
Petitioners’ customers.”
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TELEPHONE COMPANY d/b/a AT&T  §

TEXAS AND REQUEST FOR §

SUMMONS TO SHOW CAUSE WHY §

SERVICE TO HALO SHOULD NOT BE  §
DISCONNECTED §

ORDER
This Order addresses the complaint by several Incumbent Local Exchange Carriers
(collectively, Complainants) against Halo Wireless, Inc. (Halo) and Southwestern Bell
Telephone Company d/b/a AT&T Texas (AT&T Texas). Complainants, together with the Public
Utility Commission of Texas (Commission) Staff, and AT&T Texas (collectively, Signatories)
executed a Stipulation that resolves all issues in this docket. Halo is now represented by the

Chapter 7 Bankruptcy Trustee, Linda S. Payne, who does not oppose approval of the Stipulation.

Pursuant to the Stipulation, the Commission concludes that Halo owes intercarrier
compensation on the traffic delivered for termination over Complainants’ networks.
Complainants have correctly determined the type and jurisdiction of the Halo traffic and have
applied the proper intercarrier compensation rates to the Halo traffic. Without specifying the

total amounts due, the Commission finds that the appropriate rates for local and intrastate

83
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switched access traffic and the correct minutes of use by jurisdiction for all Halo traffic

terminated to Complainants’ networks are correctly reflected on Exhibit 1 to this Order.'

The Commission adopts the following findings of fact and conclusions of law:

I. Findings of Fact

Background and Procedural History

The original Complainants in this proceeding are Alenco Communications, Inc., Big
Bend Telephone Company, Inc., Eastex Telephone Cooperative, Inc., Guadalupe Valley
Telephone Cooperative, Inc., Hill Country Telephone Cooperative, Inc., Industry
Telephone Company, Livingston Telephone Company, Inc., Nortex Communications,

Inc., and Peoples Telephone Cooperative, Inc..

On March 19, 2012, Mid-Plains Rural Telephone Cooperative, Inc., North Texas
Telephone Company, Riviera Telephone Company, Inc., Totelcom Communications,
Inc., West Plains Telecommunications, Inc., XIT Rural Telephone Cooperative, Inc. and
Five Area Telephone Cooperative, Inc. were granted party status and were aligned as
Complainants. On March 27, 2012, Brazoria Telephone Company was granted party

status and was aligned as a Complainant.

Complainants are incumbent local exchange carriers and hold certificates of convenience

and necessity issued by the Commission.

Complainants have Commission-approved tariffs for the provision of switched access

services to carriers for termination of non-local wireline and wireless traffic.

Halo obtained interconnection with AT&T Texas on the assertion that it provided
Commercial Mobile Radio Service (CMRS) in Texas.

Halo’s interconnection agreement with AT&T Texas included terms for Halo’s use of
AT&T’s transit services to terminate Halo traffic to third party carriers with whom Halo
had entered into interconnection agreements. In the summer of 2010, Halo began to

terminate traffic to Complainants’ networks using the AT&T Texas transit service.

' Although Exhibit 1 contains rates for the interstate jurisdiction, the Stipulation and this Order are limited

to approval of rates for the intrastate and local jurisdictions only.
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6. Complainants sought but were unsuccessful in negotiating interconnection agreements
with Halo. In separate proceedings, Complainants filed petitions for arbitration of an
intercarrier compensation agreement with Halo. These petitions for arbitration were
ultimately consolidated into Petition of Eastex Telephone Cooperative, et. al., for
Compulsory Arbitration with Halo Wireless, Inc. under the Federal Telecommunications
Act Relating to Interconnection Rates, Terms and Conditions, Docket No. 40032, Order
(Dec. 18, 2012).

7. On August 8, 2011, Halo filed bankruptcy and claimed that the automatic stay under the
Bankruptcy Act applied to the pending state regulatory proceedings including the
Complainants’ pending Texas arbitration proceedings. On August 19, 2011, Halo
removed the pending Texas proceedings to the U.S. District Court for the Western
District of Texas.

8. On October 26, 2011, the Bankruptcy Court entered its order finding the automatic stay
inapplicable to proceedings before the state regulatory commissions to determine the
nature of the Halo traffic and applicable rates.” Halo then appealed this order to the Fifth
Circuit Court of Appeals.

9. On November 18, 2011, the Federal Communications Commission (FCC) determined
that Halo’s service, by which it routed the traffic of its affiliate Transcom over a Halo
wireless base station, did not cause the Halo traffic to originate at the Halo base station
and was not CMRS service. FCC’s USF/ICC Transformation Order, FCC 11-161, WC
Docket No. 10-90, 2011 WL 5844975 (F.C.C. Nov. 18, 2011) (USF/ICC Order), 11 979,
1003-1005.

10.  On February 2, 2012, Complainants filed their complaint in this proceeding, seeking a
determination of the amounts due to Complainants for post-petition traffic terminated
over their networks by Halo. Complainants alleged that Halo violated state law and

Complainants’ tariffs as described below:

2 Order Granting Motion of the Texas and Missouri Telephone Companies to Determine Automatic Stay
Inapplicable and for Relief from the Automatic Stay, In re Halo Wireless, Inc., Case No. 11-42464-btr-11 (Bankr.
E.D. Tex., Oct. 26, 2011), aff’d, Halo Wireless, Inc. v. Alenco Communications, Inc., et al., 684 F.3d 581 (5th Cir.
2013).

000000003




PUC Docket No. 40147 Order Page 4 of 8
SOAH Docket No. 473-12-6602

11.

12.

13.

14.

15.

16.

17.

(1) by sending landline-originated interexchange traffic over AT&T Texas local
interconnection trunks intended for local, intraMTA wireless traffic only;

(i) by sending inaccurate call information to Complainants; and

(iii) by refusing to pay outstanding invoices for services rendered from and after August
9, 2011, the day after Halo filed its bankruptcy petition. Complainants sought an
order determining the rates applicable to the traffic that Halo terminated to the
Complainants’ networks from and after the filing of its bankruptcy petition and for
authority to disconnect service to Halo in the event that Halo did not pay
Complainants for their post-petition services. Complainants also sought an order
directing AT&T Texas to cease transit of Halo’s traffic to Complainants’ networks.

On February 15, 2012, the U.S. District Court for the Western District of Texas issued
the Order of Remand, finding Halo’s attempt to remove the Commission proceedings to

federal court to be improper.’
Halo and AT&T Texas filed answers to the complaint on February 23, 2012.

On June 18, 2012, the Fifth Circuit affirmed the Bankruptcy Court’s order tinding the

stay inapplicable to the state commission proceedings.“

On July 13, 2012, a preliminary order was issued in this case, referring the case to the

State Office of Administrative Hearings (SOAH) for hearing.

On July 19, 2012, the Bankruptcy Court issued its order converting the Halo bankruptcy
to Chapter 7 liquidation and appointed a U.S. Trustee to take over management of Halo.

Upon appointment, the U.S. Trustee ordered Halo to cease operations.

On August 6, 2012, at the request of the parties, this case was continued pending
resolution of the Docket No. 40032 arbitration proceeding then pending before the

Commission.

On January 31, 2013, the Complainants filed their Unopposed Motion to Admit Evidence
and Remand Proceeding, their Unopposed Motion to Approve Stipulation and their

Unopposed Stipulation and Proposed Order, resolving all remaining issues in this docket.

3 Order of Remand, In re Halo Wireless, Inc., 872 F. Supp. 2d 558, 568 (W.D. Tex. 2012).
* Halo Wireless, Inc. v. Alenco Communications, Inc., et al., 684 F.3d 581 (5"' Cir. 2013).
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18.  On February 6, 2013, the SOAH Administrative Law Judge granted Complainants’
Unopposed Motion to Admit Evidence and Remand Proceeding, remanding this

proceeding to the Commission for consideration of the Stipulation.

Disputed Issues
19.  From the summer of 2010, until the end of August 2012, when the Bankruptcy Trustee

ordered the cessation of Halo’s operations, Halo terminated traffic to Complainants’

networks.

20. Halo sent its traffic for termination over Complainants’ networks without an
interconnection agreement or other agreement with any Complainant authorizing its use

of their networks for terminating its traffic.

21. Exhibit 1 to the Stipulation shows the correct type and jurisdiction of all Halo traffic for
each of the Complainants and the correct intrastate rate to be applied to each intrastate

type of traffic and is supported in the affidavits admitted into evidence in this proceeding.

22.  The analysis conducted by Complainants of the Halo traffic, based on the calling and
called party numbers for each call terminated to Complainants for a 12- month period,
shows that Halo did not provide any retail CMRS service, that no Halo traffic originated
with any Halo CMRS customer, and that all of the Halo traffic was originated by third

party carriers, not Halo.

23. In addition, Complainants’ traffic analysis showed that a significant portion of the Halo

traffic is landline-originated traffic.

24, Halo has no certification in Texas authorizing it to offer any non-CMRS

telecommunications service.
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II. Conclusions of Law
1. The Commission has jurisdiction over this complaint pursuant to §§ 14.001, 14.002,
52.002, 53.001, 53.002, and 53.004 of the Public Utility Regulatory Act, TEX. UTIL.
CODE, ANN. §§ 11.001-16.006 (Vernon 2007 & Supp. 2012) (PURA) and P.U.C. Proc.
R. 22.55 and 22.242 apply to this docket. In addition, the U.S. Bankruptcy Court for the
Eastern District of Texas, in an order affirmed by the Fifth Circuit Court of Appeals,’ and
the U.S. District Court for the Western District of Texas,® have deferred to this
Commission’s jurisdiction for resolution of the rate issues involved in the disputes

between Complainants and Halo.

2. The relief sought by Complainants against Halo, to establish the type and jurisdiction of
the Halo traffic terminated over their networks and the applicable intrastate charges owed
by Halo, is not mooted by the cessation of Halo operations because the amounts owed by
Halo to Complainants remain a live issue to be liquidated in the bankruptcy proceedings.
Further, the Bankruptcy Court has deferred to this Commission’s jurisdiction on these
issues in its Order Granting Motion of the Texas and Missouri Telephone Companies to

Determine Automatic Stay Inapplicable and for Relief from the Automatic Stay.

3. The constructive ordering doctrine’ applies to Halo’s use of Complainants’ switched
access services to terminate its interexchange traffic. Under this doctrine, Halo is
deemed to have ordered the switched access services it receives from Complainants and

is bound by the terms of Complainants’ access services tariffs.

5 Order Granting Motion of the Texas and Missouri Telephone Companies to Determine Automatic Stay
Inapplicable and for Relief from the Automatic Stay, In re Halo Wireless, Inc., Case No. 11-42464-btr-11 (Bankr.
E.D. Tex., Oct. 26, 2011), aff’d, Halo Wireless, Inc. v. Alenco Communications, Inc., et al., 684 F.3d 581 (5" Cir.
2013).

® Order of Remand, [n re Halo Wireless, Inc., 872 F. Supp. 2d 558, 568 (W.D. Tex. 2012).

7 See XIT Telecommunications and Technology, Inc. v. AT&T Corp., Docket No. 22385, Order at 1-2:
“The ‘constructive ordering doctrine’ provides that a party effectively ‘orders’ a carrier’s service, even if it has not
complied with specific ordering provisions in a tariff, when the receiver of services: 1) is interconnected in such a
manner that it can expect to receive access services; 2) fails to take reasonable steps to prevent receipt of access
services; and 3) did in fact receive such services.” (June 4, 2001). See also Advamtel, LLC v. AT&T Corp., 118 F.
Supp. 2d 680, 685 (E.D. Va. 2000).
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Complainants’ tariffs require that Halo pay the charges as shown in Exhibit 1 to this
Order for the traffic terminated to Complainants’ networks. Without quantifying the
specific amount due, Exhibit 1 shows the correct call jurisdiction and applicable intrastate

rates for the traffic terminated to the Complainants’ networks.

The relief sought by Complainants against AT&T Texas for an order directing AT&T
Texas to cease transit of traffic to Complainants’ networks is moot, given the cessation of

Halo’s operations.

Complainants provided reasonable notice of this proceeding by serving the complaint on
Halo and AT&T Texas.

The requirements for informal disposition pursuant to P.U.C. PROC. R. 22.35 have been
met in this proceeding.

III. Ordering Paragraphs

In accordance with these findings of fact and conclusions of law, the Commission

issues the following Order:

1.

Consistent with the Stipulation, the complaint is granted. The rates for local and
intrastate switched access traffic and the correct minutes of use by jurisdiction for all
Halo traffic terminating to Complainants’ networks reflected on Exhibit 1 to this Order

are approved.

Entry of this Order consistent with the Stipulation does not indicate the Commission's
endorsement of any principle or methodology that may underlie the Stipulation. Entry of
this Order consistent with the Stipulation shall not be regarded as precedent as to the

appropriateness of any principle or methodology underlying the Stipulation.
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3. All other motions, requests for general or specific relief, if not expressly granted herein,

are denied. / 9"

SIGNED AT AUSTIN, TEXAS the day of March 2013.

PUBLIC UTILITY COMMISSION OF TEXAS

Do ()L

DONNA L. NELSON, CHAIRMAN

KENNETH W. ANDERSON,_JR SIONER

ROLANDO PABLOS, COMMISSIONER

q:\cadm\orders\final\40000'40147fo.docx
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Big Bend Telephone Company

Brazoria Telephone Company
Guadalupe Valley Telephone Company
Hill Country Telephone Cooperative, Inc.
Industry Telephone Company
Mid-Plains Rural Telephone Cooperative, Inc.
Riviera Telephone Company

Alenco Communications, Inc.

Eastex Telephone Cooperative, Inc.

Five Area Telephone Cooperative, Inc.
Livingston Telephone Company

Nortex Communications

North Texas Telephone Company
Peoples Telephone Cooperative
Totelcom Communications, Inc.

West Plains Telecommunications, Inc.

XIT Rural Telephone Cooperative, Inc.
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