
1 

Before the  
 FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 
 

In the Matter of 
 
Junk Fax Prevention Act of 2005 

 
Rules and Regulations Implementing the Telephone 
Consumer Protection Act of 1991 
 

) 
) 
) 
) 
) 
) 
 

 
 
CG Docket No. 05-338 
 
CG Docket No. 02-278 
 

TCPA Plaintiffs’ Comments on Unique Vacations, Inc.’s Petition Concerning  
the Commission’s Rule Requiring Opt-Out Notices on Fax Advertisements 

Undersigned counsel represent the plaintiff in a private TCPA action against petitioner 

Unique Vacations, Inc. (“UVI”),1 as well as 12 other petitioners2 challenging the regulation requiring 

opt-out notice on fax advertisements sent with “prior express invitation or permission.”3 The 

Consumer and Governmental Affairs Bureau sought comments on UVI’s petition August 29, 2014.4  

UVI’s petition argues prominently that UVI’s faxes contained “effective” opt-out notice, but 

it fails to mention that Plaintiff in the underlying TCPA action tried at least twice to opt out using 

the instructions on UVI’s faxes, and UVI responded by sending Plaintiff at least 31 additional fax 

advertisements. UVI did not stop sending Plaintiff fax advertisements until after Plaintiff filed a 

class-action lawsuit against it under the TCPA. UVI’s notice was demonstrably ineffective.  

                                                 
1 See Petition for Declaratory Ruling and/or Waiver of Unique Vacations, Inc., CG Docket Nos. 02-278, 05-338 
(August 20, 2014). 
2 See Petitions of Staples, Inc./Quill Corp. (July 19, 2013); Forest Pharms., Inc. (July 24, 2013); Gilead 
Sciences, Inc. (Aug. 9, 2013); Douglas Paul Walburg & Richie Enters., LLC (Aug. 19, 2013); Purdue Pharma 
L.P. (Dec. 12, 2013); Prime Health Servs., Inc. (Dec. 17, 2013); TechHealth, Inc. (Jan. 6, 2014); Crown Mtg. 
Co. (Mar. 11, 2014); Masimo Corp. (Apr. 1, 2014); Best Buy Inc. (Apr. 7, 2014); Stericycle, Inc. (June 6, 2014); 
American CareSource, Inc. (June 30, 2014).    
3 47 C.F.R. § 64.1200(a)(4)(iv). 
4 See Consumer & Governmental Affairs Bureau Seeks Comment on Petitions Concerning the Commission’s Rule on Opt-out 
Notices on Fax Advertisements, CG Docket Nos. 02-278, 05-338 (Aug. 29, 2014).  
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The Commission may make credibility determinations in deciding the petitions,5 especially 

since they seek judicially binding “waivers,”6 and an applicant for a waiver from agency enforcement 

under Commission Rule 1.3 “faces a high hurdle even at the starting gate”7 and must “plead with 

particularity the facts and circumstances” justifying the departure from the rules.8  

Factual Background 

Many of the facts are unknown, since the underlying TCPA action was filed only two 

months ago and UVI does not discuss its faxing in its petition. Nevertheless, the Complaint 

(attached as Exhibit 1) alleges that in February 2013, UVI sent Plaintiff a fax advertising “Luxury 

Included® Vacation” packages.9 The fax is attached to the Complaint as Exhibit A. Plaintiff did not 

give UVI permission to send the fax.10 Fine print on the fax states, “If you would like to be removed 

from our fax list please email us at faxremoval@uvi.sandals.com or call (800) 327-1991 Ext. 4152.”11 

On February 14, 2013, Plaintiff’s owner, Linda Sherman, called the telephone number in 

UVI’s opt-out notice, demanding it stop sending fax advertisements.12 Ms. Sherman also sent the 

following email, attached to the Complaint as Ex. B, to the email address UVI specified: 

remove immediately 
1 message 
 
Linda Sherman <atwtravelinc@gmail.com>  Thu, Feb 14, 2013 at 4:20 PM 
 
To: faxremoval@uvi.sandals.com 
                                                 

5 See, e.g., Wash. Ass’n for Television & Children v. F.C.C., 665 F.2d 1264, 1270 n.12 (D.C. Cir. 1981) (affirming 
Commission waiver, refusing to disturb Commission’s factual determination that applicant “was credible”). 
6 As discussed in Section I, below, the Commission has no authority to interfere in a private cause of action in 
this manner. See Natural Res. Def. Council v. E.P.A., 749 F.3d 1055, 1063 (D.C. Cir. 2014). 
7 WAIT Radio v. F.C.C., 418 F.2d 1153, 1157 (D.C. Cir. 1969). 
8 Rio Grande Family Radio Fellowship, Inc. v. FCC, 406 F.2d 664, 666 (D.C. Cir. 1968). 
9 Compl. ¶ 11. 
10 Id. ¶¶ 11, 19. 
11 Id. 
12 Id., Ex. A. 
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I already requested removal from your fax list. Remove my information immediately 
and permanently 
 
Around the World Travel Inc  
fax 248-476-4307 
 
And do not add me to your email list 
 
Linda Sherman  
Owner  

On March 1, 2013, UVI sent Plaintiff a fax advertising “Luxury Included® Resorts.”13 UVI 

sent additional fax advertisements on March 5 (two faxes), March 6, March 8, March 12, March 13, 

March 14, March 15 (two faxes), March 18, March 21, March 25, and March 26.14 In total, UVI sent 

Plaintiff 14 fax advertisements during March 2013, six of them more than 30 days after Plaintiff’s 

opt-out attempt.15 These 14 faxes are attached to the Complaint as Group Exhibit C.   

On April 1, 2013, UVI sent Plaintiff a fax advertising Sandals resorts for “the perfect 

Caribbean wedding.”16 Additional fax advertisements followed on April 2, April 4, April 5, April 9, 

April 12, April 19 (two faxes), April 22, April 23, April 24, April 25, April 26, and April 29.17 In total, 

UVI sent Plaintiff 14 fax advertisements during April 2013, all of them more than 30 days after 

Plaintiff attempted to opt out. These 14 faxes are attached to the Complaint as Group Exhibit D. 

On June 24, 2014, UVI sent Plaintiff a fax advertising “spectacular” new resorts in Grenada and 

Barbados.18 UVI sent additional fax advertisements on June 25 and June 26, 2014.19 The three June 

2014 faxes are attached to the Complaint as Group Exhibit E.  

                                                 
13 Id. Ex. C. 
14 Id. ¶ 13. 
15 Id. 
16 Id., Ex. D. 
17 Id. 
18 Id., Ex. E. 
19 Id. 
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On July 1, 2014, Plaintiff filed a class-action lawsuit alleging UVI sent “unsolicited 

advertisements” by fax in violation of the TCPA.20 The Complaint details the faxes UVI sent to 

Plaintiff from February 2013 to June 201421 and alleges “Plaintiff had not invited or given 

permission,” making them “unsolicited advertisements” under the TCPA.22 

In addition, the Complaint alleges that, even where a sender has permission, the 

Commission’s rules requires the sender to “include an opt-out notice” informing consumers they 

have a right to opt out of future faxes and providing instructions for doing so.23 The Complaint 

alleges UVI’s faxes fail the notice requirements.24 The faxes do not state (1) that a consumer has a 

legal right to opt out, (2) that a sender’s failure to honor a request within 30 days is unlawful, or (3) 

that an opt-out request is not enforceable unless it provides the fax number to which it relates.25 

Without the required opt-out notice, the Complaint alleges, UVI cannot raise a permission defense, 

leaving it with a TCPA violation even if it had “prior express permission or invitation.”26  

On August 20, 2014, UVI filed its petition arguing Plaintiff’s lawsuit is “frivolous” and 

asking the Commission to absolve it of any liability stemming from the opt-out-notice regulation.27 

UVI characterizes the Complaint as alleging only “some” of the faxes were sent without 

permission,28 which is false.29 UVI cites no evidence it obtained permission before sending its 

faxes.30 

                                                 
20 Id. ¶ 1. 
21 Id. ¶¶ 11–16. 
22 Id. ¶ 19. 
23 Id. ¶ 33. 
24 Id. ¶ 35. 
25 47 C.F.R. § 64.1200(a)(4)(iii)–(iv). 
26 Compl. ¶ 35. 
27 UVI Pet. at 17. 
28 Id. at 4. 
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UVI’s primary argument is that the opt-out instructions on its faxes were “effective,” even if 

they did not “technically” comply with the regulation, and so the Commission should (1) rule UVI 

“substantially complied” or (2) grant a retroactive “waiver” instructing the United States District 

Court for the Eastern District of Michigan not to enforce the regulation against UVI.31 In support of 

“substantial compliance,” UVI contends its faxes provided “all the necessary information to effect a 

cost-free opt out,” and that any deviations are “immaterial” because they “did nothing to impede 

recipients’ ability to opt out of receiving future faxes and to have that opt out honored in a timely 

manner.”32 UVI insists the faxes contained “effective opt out mechanisms.”33  

In support of a retroactive “waiver” directed to the federal district court presiding over 

Plaintiff’s lawsuit, UVI argues its faxes contained “effective opt out notice” and that holding it liable 

for “minor technical violations” would be unfair.34 The petition concludes that the “effective opt out 

notice” on its faxes satisfies the goals of the TCPA.35  

UVI’s petition does not mention Plaintiff attempted to opt out using the instructions on the 

faxes or note that Plaintiff makes such an allegation in its Complaint.36 UVI’s petition does not 

mention that Defendant sent at least 31 fax advertisements to Plaintiff after Plaintiff tried to opt-out 

using the instructions on the faxes or that the Complaint makes such an allegation.37   

  

                                                                                                                                                             
29 Compl. ¶ 19. 
30 UVI Pet. at 1–18. 
31 Id. at 7–11. 
32 Id. at 8. 
33 Id. at 9. 
34 Id. at 10. 
35 Id. at 11. 
36 Id. at 1–18. 
37 Id. 
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Argument 

I. The Commission cannot rule that UVI’s faxes do not violate the regulation under the 
guise of “substantial compliance” or “waiver.”   

UVI asks the Commission to create a “substantial compliance” defense to be applied 

retroactively in pending lawsuits. Plaintiffs have addressed this argument in previous comments. In 

short, if UVI is asking the Commission to interpret the regulation to allow substantial compliance, it 

cannot do so because it would contradict the plain language of the regulation. If UVI is asking the 

Commission to amend the regulation, that change could apply only prospectively, not retrospectively 

to the faxes at issue in Plaintiff’s lawsuit.   

UVI takes the substantial-compliance argument a step further than most petitioners, asking 

the Commission to rule that its faxes “in fact satisfied or were in substantial compliance with” the 

regulation.38 The Commission cannot make that determination because that is the duty of the United 

States District Court for the Eastern District of Michigan, the court presiding over Plaintiff’s lawsuit.  

In Natural Res. Def. Council v. E.P.A., the D.C. Circuit held the EPA lacked statutory 

authority to create a defense to the private right of action in the Clean Air Act.39 First, it held the Act 

“creates a private right of action” and it is “the Judiciary” that “determines ‘the scope’—including the 

available remedies” of “statutes establishing private rights of action.”40 Second, it held that “EPA’s 

ability to determine whether penalties should be assessed for Clean Air Act violations extends only 

to administrative penalties, not to civil penalties imposed by a court.”41 Third, it held that “[t]o the 

                                                 
38 UVI Pet. at 8. 
39 749 F.3d 1055, 1062 (D.C. Cir. 2014) (quoting City of Arlington v. FCC, 133 S.Ct. 1863, 1871 n.3 (2013). 
40 Id. at 1062–64 
41 Id. 
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extent that the Clean Air Act contemplates a role for EPA in private civil suits, it is only as an 

intervenor” or “as an amicus curiae.”42 

This reasoning applies with full force here. First, like the Clean Air Act, the TCPA creates a 

private right of action for violations of the statute or its implementing regulations.43 It empowers the 

Commission to issue the regulations, but it vests the judiciary with the power to determine whether “a 

violation” has occurred.44 Thus, the TCPA “clearly vests authority over private suits in the courts, not 

[the Commission].”45 Ruling that UVI’s faxes complied or “substantially complied” or issuing a 

waiver for the purpose of wiping out pending lawsuits would fly in the face of that principle.    

Second, just as the Clean Air Act grants the EPA authority to “determine whether penalties 

should be assessed” only in administrative proceedings, and not in private civil actions, the 

Communications Act grants the Commission authority to determine whether penalties should be 

assessed for TCPA violations only in the context of forfeiture actions brought pursuant to 47 U.S.C. 

§ 503(b). Creating a substantial-compliance defense or granting waivers to extinguish private lawsuits 

would exceed that authority.    

Third, while the Clean Air Act allows the EPA to intervene in private actions, the TCPA 

does not. The TCPA allows the Commission to intervene only in enforcement proceedings brought 

by state governments to seek civil penalties for violations of the caller-identification requirements.46 

There is no provision allowing the Commission to intervene in private actions. If the Commission 

cannot intervene in a pending lawsuit, it follows it cannot create defenses midstream or pick winners 

                                                 
42 Id.  
43 47 U.S.C. § 227(b)(3) 
44 Id. § 227(b)(3)(B). 
45 749 F.3d at 1063.  
46 47 U.S.C. § 227(e)(6)(C). 
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and losers by immunizing the defendants from liability. Rather, the Commission is limited to 

participating in private TCPA actions “as amicus curiae,” as it did in Nack.  

II. The Commission should maintain the explanation for its statutory authority in the 
2006 order, the Anda order, and the Nack amicus briefs.  

The Commission’s 2006 order explained it was “concerned” allowing oral permission would 

result in senders “erroneously claiming” they had permission.47 The Commission adopted a series of 

rules to offset that risk. First, it ruled “the burden of proof rests on the sender to demonstrate that 

permission was given.”48 Second, it ruled permission “must be express” and cannot be obtained 

through a “negative option,” where “the sender presumes consent unless advised otherwise.”49 

Third, it ruled that permission is not permanent and that a consumer may “revoke[] such permission 

by sending an opt-out request to the sender.”50 

These rulings raised the question how a consumer may opt out. The Commission considered 

allowing consumers to decide how they wanted to opt out, but decided it would “impair” the 

sender’s “ability to account for all requests and process them in a timely manner.”51 Instead, the 

Commission allowed the sender to designate (within limits) the means to opt out, requiring only a 

domestic telephone number and fax number and (if the sender decides not to pay for a toll-free 

number) one other “cost free mechanism” of the sender’s choosing, such as an email address or 

website.52 In exchange, the Commission explained, it was imposing a minimal burden on senders to 

“include an opt-out notice” complying with the regulation.53  

                                                 
47 Report and Order and Third Order on Reconsideration, 21 FCC Rcd 3787, 3812 ¶ 46 (rel. Apr. 6, 2006). 
48 Id. 
49 Id. ¶ 45 & n.168. 
50 Id. ¶ 46. 
51 Id. ¶ 34 & n.127, n.128. 
52 Id. ¶ 28. 
53 Id. ¶ 48. 
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In 2012, the Commission reiterated in its amicus brief in Nack that it issued the opt-out-

notice regulation “under the grant of authority” in “Section 227(b)(2)” and that it “allow[s] 

consumers to stop unwanted faxes in the future.”54 The Commission’s supplemental brief states the 

defendants were “subject to liability in a private civil action” only because “they chose to violate a 

binding FCC rule in effect at the time without first challenging its lawfulness” in accordance with the 

Hobbs Act.55 The Eighth Circuit held “the rationale for the regulation, as set forth in the 2006 Order 

and as discussed in the FCC’s amicus brief, arguably brings the regulation within range of what 

§ 227(b) authorized the FCC to regulate,”56 and the Supreme Court denied certiorari.57 

The Consumer & Governmental Affairs Bureau’s order on the Anda petition explains the 

2006 Junk Fax Order “specifically tied the opt-out notice to the purposes of section 227.”58 It notes 

the TCPA prohibits faxes sent without “prior express invitation or permission,” but “does not 

define” that term.59 (Id.) Since “agencies have authority to fill gaps where the statutes are silent,” it 

explains, the regulation fleshes out “how such prior express permission can be obtained from, and 

revoked by, a consumer.”60 The order emphasizes that permission is not permanent and that opt-out 

notice is required “to ensure that the consumer has the necessary contact information to opt out of 

future fax transmissions (i.e., revoke prior permission to send such fax advertisements).”61  

                                                 
54 Comm’n Amicus Br., Nack v. Walburg, No. 11-1460 (8th Cir) (Feb. 24, 2012) at 6, 20. 
55 Comm’n Supp. Amicus Br., Nack v. Walburg, No. 11-1460 (8th Cir) (Aug. 21, 2012) at 13. 
56 Nack v. Walburg, 715 F.3d 680, 687 (8th Cir. 2013) 
57 Walburg v. Nack, 134 S. Ct. 1539 (Mar. 24, 2014). 
58 Order, Petition for Declaratory Ruling to Clarify That 47 U.S.C. § 227(b) Was Not the Statutory Basis for Commission’s 
Rule Requiring an Opt-Out Notice for Fax Advertisements Sent with Recipient’s Prior Express Consent, Order, CG 
Docket No. 05-338 (May 2, 2012) ¶ 7. 
59 Id. 
60 Id. 
61 Id. 
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UVI ignores the Nack amicus briefs entirely.62 It argues the Anda order was wrongly decided 

because the 2006 Junk Fax Order cited § 227 for its authority but “never stated that every specific 

rule” in the order was “adopted under the authority of all 11 separate statutory provisions” or that 

“every rule was adopted under” § 227(b)(2).63 UVI cites no authority requiring such detail, and the 

Administrative Procedures Act merely requires a “concise general statement” for the basis of a 

rule.64 Agencies need not “state the specific provision that authorizes a rule like the specific rule at 

hand,” and they typically satisfy the APA’s “loose requirements” by “citing the entirety of a statute, 

or citing a section number followed by ‘et seq.’”65 In fact, “when the basis and purpose of the rule is 

inherent in the rule and the enabling statute, then no separate statement is required.”66 

Conclusion 

The Commission should deny Unique Vacations, Inc.’s petition, along with all the other 

petitions.     

      Respectfully submitted, 

By:  s/Brian J. Wanca    
      Brian J. Wanca  
      Glenn L. Hara 
      Anderson + Wanca  
      3701 Algonquin Road, Suite 760 
      Rolling Meadows, IL 60008 
      Telephone: (847) 368-1500 
      Facsimile: (847) 368-1501 

                                                 
62 UVI Pet. at 1–18. 
63 Id. at 16. Almost none of the other petitioners mention the Anda Order, which is puzzling because, “unless 
and until” the full Commission decides to (1) accept review and (2) “modify” the order, it is “entitled to the 
same degree of deference as if it were made by the agency itself.” Indiana Bell Tel. Co., Inc. v. McCarty, 362 F.3d 
378, 387 (7th Cir. 2004).  
64 5 U.S.C. § 553(c). 
65 Robert A. Anthony, Interpretive Rules, Policy Statements, Guidances, Manuals, and the Like – Should Federal Agencies 
Use Them to Bind the Public?, 41 Duke L.J. 1311, 1378 n.378 (1992). 
66 Am. Standard, Inc. v. United States, 602 F.2d 256, 269 (Ct. Cl. 1979). 
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